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CIVIL REVISION. 


Before Mr. Justice A. G. R, Henderson and Mr. 
Justice A. S. M. Latifur Rahman, 


ACHINTA NATH SASMAL Civit. 
Ya 1936. 
GOBINDA PRASAD DAS AND OTHERS,* May, 25, 29, 


Bengal Tenancy Act (IV of 1928, as amended by Act VIof 1938), section 26G 
sub-section (5)~Right of appeal- Appeal against the decision of Revenue 
Oficer, provisions of, if any, in the Civil Procedure Code (Act V of 1908). 
The right of appeal is the creation of the statute and should not be inferred 

from analogy or deduced by implication. 

The Civil Procedure Code makes no provision for the hearing of appeals from 
the decision of Revenue Officers. 
An appeal against an order passed on an application under sub-secticn (5) of 
section 26 G of the Bengal Tenancy Act is incompetent, 
Civil Rulg No. 361 of 1939 (1) dissented from. 
Application for Revision under section 115 of the Code of Civil 

Procedure. 

The material facts will appear from the judgment. 
Mr. Sarat Chandra Jana for the Petitioner. 


Mr. Saroje Kumar Maity for the Opposite Party. 
C, As Va 


The judgments of the Court were as follows ; 

Henderson, J.:—This is a Rule calling upon the opposite 
party to show cause why an order of the District Judge dismissing 
an appeal summarily should not be set aside, The opposite party 
filed an application under section 26-G, sub-section 5 of the Bengal 


May, 29. 





* Civil Revision Case No, 541 of 1929, against the order of S. N. Guha Roy, 
Esq., District Judge of Midnapore, dated 25th February, 1939, affirming that of 
D. N. Chakravarty, Esq. Munsiff, 1st Court, Contai. 

(1) Unreported, 
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1939-6 
om yo 


Achinta Nath 
Sasmal 


» ý . Va is ah j 
Gobinda Prasad Das. ~ 
i | -m Tato 


Henderson, F, 
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Tenancy Act of 1938 asking that he might be restored to possession 
of the property. An objection was filed by the petitioner fzer alia 
on the ground that the mortgage was not an usufruc tuary mogtgage. 
The Munsiff allowed the application, The petitioner appealed to 
the District Court and the learned District Judge dismissed the 
appeal summarily on the ground that it was incompetent. sai 
petitioner then obtained this Rule, 

The question for our decision, therefore, is whether an appeal 
lies in these cases The solution of the problem depends upon 
the meaning to be attached to the words “such order shall have 
the effect of a decree of a Civil Court ” in sub-section 6. 

In our opinion it is not necessary to consider now what precise 
meaning is to be attached to this provision. Undoubtedly difficult 
and complicated questions of ves judica/a may arise which will have 
to be considered on an appropriate occasion ; for example, the case 
which is before us, may raise the question whether the Munsifi’s 
decision that the mortgage is an usufructuary mortgage is ves judicata 
or not, It will be an important question whether it is open to the 
petitioner to challenge the decision in a title suit. As I have 
already said, we do not propose to consider that matter now. The 
only question that arises for our decision is whether an appeal lies. 

The Bengal Tenancy Act provides for many appeals in clear and 
specific terms. The right of appeal is the creation of the statute 
and should not be inferred frem analogy or deduced by implication. 

In the present case if we seek to deduce an appeal by impli- 
cation, an immediate practical difficulty will arise. It is to be 
noticed that these applications may be made either to a Court or to 
a Revenue Officer. The Civil Procedure Code makes ng provision 
for the hearing of appeals from the decisions of Revenue Officers 
and, if we are to hold that the present section provides for such 
appeals, it will be very difficult to say what Court is competent to 
hear them. 

The learned Advocate who appeared for the opposite party 
drew our attention to the fact that the amending Act bas amended 
section 26-G and section 26-F. In the latter case an appeal was 
provided for in clear and specific terms, 

He also drew our attention to the provisions of section 158 of 
the Act. Sub-section 3 of that section is in these terms j= The 
order on any application under the section shall have the effect of, 
and be subject to the like appeal as,a decree,” In our opinion 
this.is conclusive. It shows that at any rate in this Act the words 
“shall have the effect of a decree” do not provide for an appeal, 


VoL, LXX, } HIGH COURT, | 3 


In the course of the argument Mr. Jana informed us that this elas 
point was considered by Edgley, J, in an unreported case (Civil 1939. 
t * 

Rule: No. 361 of 1939) We accordingly sent for the record and Achinta Nath 
have considered the judgment. It appears that the learned Judge Sasmal 


did not give any reasons for the conclusion at which he arrived, Gobinda Pas Das. 
He seems to have assumed that there must be an appeal. He on ee 7. 
appears to have been pressed by the consideration that the question a 
whether the applicant was an occupancy raiyat and whether the 

mortgage was an usufructuary mortgage could not be subsequently 

challenged in a proper suit. I have already said that we do not 

propose to consider that question, because in our opinion it does 

not arise in connection with this matter. But at any rate, one thing 

appears to be reasonably plain. The section does not take away 

the ordinary jurisdiction of the Civil Courts, It is optional with 

the mortgagor to make an application under the section and itis 

optional with the Court to make an order. There can be no doubt 

that this procedure provides a cheap and expeditious remedy by 

which a mortgagor can recover possession of the land and be 

awarded compensation for any time during which he may have 

been improperly deprived thereof. If the intention of the legis- 

lature is that the decree shall have no more effect than that, then 

no useful purpose would be served by providing for an appeal. i 
After all, cases, in which the status of the applicant and the nature 

of the mortgage are in dispute, will be comparatively few. 


For the reasons given above, we are of opinion that the learned 
Judge was right when he decided that the appeal was incompetent. 


The Rule is accordingly discharged with costs==hearing-fee, one 
Gold Mohur. 


Latifur Rahman, Js :—I agree. 
P. R. Kule discharged, 


1939. 


nd 
March, I7. 


March, I7. 
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Before Mr. Justice N, G. A. Edgley. 


PULIN CHANDRA CHATTOP ADHAYA 
U. 
KHETRA MOHAN GHOSE,* 


Provincial Small Cause Courts Act (IX of 1887), section 17—Intention— 
. Security, if intended to ensure performance of the ex parte decree. 


The purpose of demanding security under section 17 of the Provincial Small 
Cause Courts Act, is to ensure the performance of the ex parte decree in case that 
decree is not set aside. It was not intended that the security to be furnished was 
for the performance of the ultimate decree that might be passed in the event 
the ex parte decree was set aside ; 


Magantal Pitamberdas Khatri v. Dahyabhai Chhaganlal Vyas (1) followed. ° 

Application for Revision under section 115 of the Code of Civil 
Procedure by the Plaintiff Petitioner. | 

Tre material facts appear from the judgment. 

Mr. Phani Bhusan Chakravarty for the Petitioner. 

Dr. Radhabinode Pal and dar. Panchanan Pal for the Opposite 
Party. | 

The judgment of the Ccurt was as follows; 

From the record in this case it appears that the Court accepted 
as sufficient security under section 17 of the Provincial Small 
Cause Courts Act scme properties which was under attachment. It 
is urged on behalf of the petitioner that security such as this could 
not be regarded as security for the performance of the decree 
because with the setting aside of the ex parte decree the attachment 
would come to an end, lt appears, however, from the clear 
language of section 17 of the Provincial Small Cause Courts Act 
that the purpose for which security has to be furnished is to ensure 
the performance of the ex parte decree in case that decree is not 
set aside. I do not think it is possible to hold from the language 
of the section that it was the intention of the legislature that the 
security to be furnished was for the performance of the ultimate 
decree that might be passed in the event of the ex parte decree 
being set aside. This was the view which was accepted by the 
Bombay High Court in the case of Maganlal Pitamberdas Khatsi 
v. Dahyabhai Chhaganiai Vyas (1) ;and in my opinion the inter- 


* Civil Revision Case No. 220 of 1959, against the order of S. P. Bose, Esq., 
First Subordinate Judge, Alipore (exercising powers of a Court of Small Causes), 
dated 14th January, 1939. 

(1) [1998] A. I. R. Bom, 448. 
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pretation placed on section z7 of the Provincia] Small Cause Courts Wit: 
Act in that case is correct. 1939. 
Having regard to the considerations mentioned above, this Rule Pulin Chandra * 
; : ; a Chattopadhaya 
must be discharged with costs. The hearing-fee is assessed at one J p 
Goid Mohur, K ahan 
P. R. Rule discharged, ° sen 
APPELLATE CIVIL. 
Before Myr. Justice R. C. Mitter and Mr. Justice B. N, Rau. 
NIRMAL KUMAR SINGH NAWLAKSHA Cin 
” 1939. 
kan aad 
SM. PATTU KUMARI BIBI,* April, I7, 18, IQ, 20 
aly 24, 25) 26, 47. 
Admissibility in evidence— Copy of entry in the Register of Powers of Attor- May, 10. 





ney—Fublic document -Evidence Act {1 of 1872, Sees. 65 fe), 74 (i) (222), 
70—Weight to be attached to such entyy—Adjustment of decree- Extin-~ 
gutshing in part the claim of the plaintif under the decree— Civil Proce- 
dure Code (Act V of 1908), Sec. 47, O.. 21, R. 2 (1). 


Every entry in the Register of Fower of Attorney maintained by the Register- 
ing officer under certain rules made by the Inspector General of Registration un- 
der'section 69 of the Indian Registration Act, 1908, is a public document within 
the meaning of section 74 (i}, <ii} of the Indian Evidence Act, being a docu- 
ment forming the act or record of the act of an executive public officer in the 
discharge of a statutory duty imposed upon him. Hence a true copy of the 
entry, which by virtue of section 76 of the Evidence Act is a certified copy 
within the meaning of section 63 (1), is admissible as proof of the original entry 
by virtue of section 65 (e). The original entry is relevant under section 35 of 
the Evidence Act. The weight to be attached to the entry depends upon the 
accuracy of the abstract of the power which appears in the 6th column of the 
entry. The Court is entitled to presume its correctness in accordance with the 
‘usual presumption that official acts are regularly performed, 


Where the effect of solexama was to extinguish in part the plaintiff’s claim 


*Appeal from Original Decree No. 82 of 1938 with Appeals from Original 
Orders Nos. 50 and 141 ot 1937, against the decree and orders of Dwijendra 
Nath Pal, Esq., Subordinate fudge of Murshidabad, dated respectively 2nd Feb- 
ruary, 1938, and goth June, 7th and 19th July and 6th September, 1937. 


~~ 


CIVIL. 


1939s 
ed 


- Nirmal Kumar Singh 
Nawlaksha 
° v. 
Sm. Pattu Kumari 
Bibi, 


ee 


May, I0. 
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under the original decree, to that extent it wasan adjustment of the decree 
within the meaning of O. 21, R, 2 (1) of the Code of Civil Procedure, #908, 


Even if the solenama be held not to bean adjustment within the meaning 
of O. 21, R. 2(1), heing an agreement intended to govern the liability of the 
debtor under the decree and to haveeffect upon the time and manner of its 
enforcement, it was a matter to be dealt with under section 47 of the Code of 
Civil Procedure, 1908, 

The Oudh Commercial Bank, Lid. v. Thakurain Bind Basni Kuer (1} 
referred to, 

Appeals by the Plaintiff and Judgment-debtor. 

Suit for declaration. 

The material facts are stated in the judgment. 

Messts. A. N. Bose, P. N. Mitterand Bhuban Mohan Saha 
(Jr.) for the Appellant in Appeal No, 82 and _for the Respondent 
in Appeals Nos. 50 and 141, 

Dr S. C, Basak, Messrs Panchanon Ghose and Paresh Nath 
Mukerji (Jr) for the Respondent in Appeal No, 82 and for the 


Appellant in Appeals Nos. 50 and 141. 
Cc, A, Ve 


The following judgments were delivered : 
Appeal No. 82 of 1935 


This appeal arises out ofa suit brought by the plaintiff-appel- 
lant, Pattu Kumari Bibi, against her adopted son, Nirmal Kumar 
Singh Nawlaksha, in the Court of the Subordinate Judge, Murshida- 
bad, for a declaration that a certain adjustment made on compro- 
mise on February 24, 1934, in respect of a decree of January 21, 
1924 in suit No, 17 of 1924 between the same parties was fraudu- 
lent, illegal, fra vires, inoperative and invalid and therefore not 
binding on the plaintiff‘appellant. Nine issues were framed in the 
suit, of which the first four were decided in her favour. The other 
five were decided against her, with the result that the suit was 
dismissed with costs. Hence this appeal. Before dealing with the 
points raised in the appeal it will be necessary to set out in some 
detail the nature of the decree of January 21st, 1924, and in the 
adjustment of February 24, 1934. The plaintiff-appellant is the 
widow ofa rich merchantand zemindar, Rai Dhanpat Singh Naw- 
Jaksha of Azimganj. On the death of her sons, after her husband's 
death, she took the defendant respondent as an adopted son in 
1918. Subsequently, disputes arose between the mother and the 
adopted son which in January, 1924 they referred to arbitration. 
The arbitrators made an award and on January 21, 1924, in suit 


(3) (1959) 69C. L. J. 9173 49 C. W. Ne 501, 
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Í 
No, 17 of that year, the Subordinate Judge of Murshidabad made a 
decree in terms of the award. Those terms, so far as they are 
relevant, for the purposes of this case, were that the management 
of certain scheduled lands were to remain with the son, but out 
of the income thereof he was to pay the mother a sum of 
Rs, 13,000 a year in four instalments, namely 
è | Rs. 3,000 in Ashar 

» 2,coo in Aswin 

» 3,000 in Pous 

„» 4,0Cc0 in Chaitra 

It was further provided that as regards certain cash moneys 
which were in deposit in his Kuti or Firm in the mother’s name, 
he was to pay her interest which, as to a sum of Rs. 34, 000, 
would be calculated at 6% per year, as to the balance, was 
fixed at the round figure of Rs, 1,000 per month. Thus, under 
the head of interest she was to getinallasum of Rs, 14,040 per 
year, or Rs, 1, 170 per month. 

2. Some of the dues under the above decree having fallen 
into arrears, the plaintiff-appellant started Execution Case No. 73 
of 1933 for realisation of a sum of Rs. 48,334 from the defendant- 
respondent.” This was in May, 1933. On February 24, 1934, 
a joint petition was filed in Suit No. 17 of 1924 on behalf of both 
the parties stating that they had arrived at a compromise on 
certain terms (set out in the petition) and asking that the decree 
in the suit (of January 21, 1924) be adjusted accordingly and that 
the petition be treated as part of the decree and the award. On 
March 5, 1934 the Subordinate Judge passed an order allowing the 
petition. Thg terms set out in the petition were briefly these :— 


(a) The arrears of Rs. 48, 334 mentioned in the Execution 
Case plus certain additional arrears of Rs, 22, 336 that had 
accrued since, making a total of Rs. 70, 700 were dealt with 
thus -— 

(i) Nirmal Kumar paid down in cash Rs, 10, 000 

(ii) He was to pay a further sum of Rs, 15,000 spread over 
three years from Chaitra 1340 B.5,to Magh 1343 B.S. both 
inclusive, in 4 quarterly instalments, 


Chaitra one ote Rs, 2, 590 
Ashar eae re 800 
Aswin obe ade 800 
Magh T -c goo 

i 5,000 
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(iii) For the balance of Rs. 45,700 he was to transfer certain 
scheduled lands to his mother with full rights of alienation and 
she was simultaneously to lease them back to him pegnanently 
but without any power of alienation and on a nominal annual 
rent of Re. r. A detailed procedure for the execution and ex- 
change of the necessary transfer-deeds was also laid down. As 
soon as the conveyance to the mother was ready for execution 
and registration, Nirmal Kumar was to give her 7 days’ notice of 
the date appointed by him for the execution and registration of 
the lease, and both deeds would be registered together. If he 
failed to execute the conveyance as stipulated, the entire compro- 
mise was to be treated as null and void and the original decree 
was to be liable to be executed in full ; if on the other hand the 
mother defaulted, the son was to be under no obligation to 
convey the property to her, and the rest of the compromise would 
stand. Onthis last point there is a slight error of translation in 
the document Ex. 1, printed at pp. 12-18 of part II of the Paper 
Book in Appeal No. 82 of 1938. In para 3 of the document, 
in -II. 28,29 relating to what is to happen in the event of the 
mother’s default, the words “ncr shall this adjustment or com- 
promise being considered null and void stand” should be “nor 
shall this So/exama be considered null and void.” 

(b) The right of the mother to get Rs, 13, 000 annually as 
provided in the original decree was maintained but in slightly 
accelerated instalments. It will be remembered that under the 
original decree this sum was payable in four instalments, namely, 
Rs. 3, 000 in each of the months of Ashar, Aswin and Pous and 
Rs. 4000 in Chaitra, Under the compromise the gntire sum of 
Rs, 13,000 became payable in twelve monthly instalments of 
Rs. 1,000 each, except for the Magh and Phalgun instalments 
which were fixed at Rs. 1, 500 cach, It was further provided in 
the terms that if Nirmal Kumar made default in payment of 4 
consecutive instalments, the mother would be entitled to appoint 
a Receiver of the immovable properties mentioned in the schedule 
to the original award. 


(c) The mother relinquished her claim to the entire interest 
of Rs, 1,170 per month due under the original decree, with a 
proviso that the claim would revive from the date of the auction- 
sale, if the immoveable properties mentioned in the schedule to 
the original award were sold for arrears of rent. 

2. On the same day on which the aforesaid joint petition 
was filed in the present suit, namely February 24, 1934, Nirmal 
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Kumar also filed a petition in the Execution Case mentioning the 
aforesaid compromise and praying for disposal of the case accord- 
ing to*Order 21, Rule 2 of the Civil Procedure Code. The 
pleader for the other side Gouri Prasad Roy, endorsed on this 
petition the words “No objection” and signed it, and on that very 
day the execution case was disposed of “‘on full satisfaction” accor- 
ding to the petition. 

4 The suit out of which this appeal has arisen was, as already 
mentioned, for a declaration that “the adjustment on compromise 
made on February 24, 1934, in suit No. 17 of 1924” was fraudu- 
lent, illegal, «tra vires, etc. The language of the plaint in this 
point is slightly ambiguous. The use of the words “illegal” and 
“ultza vires? would appear to indicate that the declaration sought 
was of the invalidity of the Court’s order on the petition of com- 
promise rather than of the compromise itself, On the other hand, 
the use of the word “fraudulent” and the particular date men- 
tioned (February 24, 1934) suggest that the prayer was Cirected, 
not against the Courts order (which as regards Suit No. 17 of 
1924 was passed on March 5, 1934) but against the petition of 
compromise itself. We shall assume for the purposes of this 
appeal that the plaintiff meant to attack both the petition of com- 
promise as “fraudulent” and the Court’s orders thereon as “illegal? 
and “uliza vires”. 

s. The plaintiff’s case is set out in paras3 and 4 of the 
plaint (there are two paragraphs in the plaint each of which is 
No. 4, both are relevant), In paragraph 3 she states that she 
was not aware of the defendants’ prayer for final disposal of Exe- 
cution Case No. 73 of 1933 on the basis of the compromise and 
that she did not instruct any pleader, nor authorise anybody to 
instruct any pleader, to consent to that prayer. She further states 
that her ¢addizkarak or agent, Saubhagya Chand was dishonestly 
induced by the defendant to mislead her pleader and thereby pro- 
cure the endorsement of “No objection” on the defendant's 
petition for final disposal, 

6. As regards suit No. 17 of 1924 she states in the first para- 
graph 4 of the plaint that the adjustment petition was filed without 
her knowledge or consent. She is a Pardanashin lady and the 
defendant, it is said, fraudulently caused an adjustment petition 
to be filed by her agent, Saubhagya Chand. 

7. In the second paragraph 4 of the plaint she goes on to say 
that by this unauthorised act of Saubhagya Chand she has been 
deprived of a large sum of money due to her as interest. In fact, 
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vik: she continues, Saubhagya Chand had no real power-of-attorney to 


: 1939. act for her, “The defendant fraudulently got the said Am-muktear- 
S N mi Ro Singh Pama also executed in favour-of the said Saubhagya Chand.” The 
l ii terms of the power were not read over to her, she received no in- 
Sm, Pattu Kumari dependent instructions about its execution, it is not binding upon 
° Bib her, and Saubhagya,Chand had no right to enter into any adjust- 
. ment or compromise ọn her behalf. The adjustment of the decree 
for compromise is also attacked as illegal and wétva vires, inasmuch 
as it has substituted. a new decree in place of the original decree. 

She first came to know of the fraud on January 30, 1937. 
8. These allegations of the plaintiff are traversed in paragraph 
‘g of the written statement of the defendant. Briefly, the defence 
position is that the plaintiff was fully aware of the compromise and 
that the petition of compromise was filed in Court with her know- 
ledge and on proper instructions given by her to her pleaders and 
her Am-muktear Saubhagya Chand. The defendant further points 
out that in a subsequent proceeding, namely, Execution Case Ne. 
230 of 1936, the fact of the adjustment made in Execution Case 
No. 73 of 1933 was admitted by the plaintiff, On these pleadings 
three main issues have been framed, namely, Nos. 6, 7 and 8, 
mentioned in the Subordinate Judge’s judgment. These issues 

are inthe following terms : 


éssue 6. Was the petition of adjustment in suit No. 17 of 1924 
O. C. filed without the knowledge of the plaintiff and fraudulently ? 


Issue 7. Wasit signed and filed by the plaintifi’s pleader with- 
out any authority ? Was the pleader induced to sign and file it by 
fraud or misrepresentation ? 


ny fssue & Was the adjustment improperly recorded ? Is the 
order of recording the adjustment wé¢fva vives and invalid ? 


| g. We shall deal first with issues 6 and ye They turn largely 
on question of fact. On the side of the plaintiff there have been 
examined the plaintiff herself, P.\W. 2 Lokendranath Roy (her latest 
pleader in the suit.) P. W. 3 Kharag Sing Kuthari(a son-in-law of the 
plaintiff) and P. W, 4 Dharam Chand Boyd (brother of the plaintiff). 
For the defence there have been examined besides the defendant 
himself, D. W. x Pramatba Nath Roy (defendant’s secretary), 
D. W. 2 Keshri Singh Boyd (defendant’s cashier), D. W. 3 Pratap 
Singh Boyd (nephew of the plaintiff), D. W. 4 Gouri Prasad Roy 
(at one time a pleader for the plaintif) and D. W, 5 Jitendra Nath 
Bannerji (another pleader for the plaintiff), The defendant’s 
account of the circumstances that led up to the compromise in 
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Execution Case No..73 of 1933 is briefly this :—When the execu- Civic. 

tion préceedings had gone on for 8 or, 9 months (they had been 1939. 
started in May 1933) Dhannulal, who was one of the arbitrators in Nirmal Kamer Singh 
the original award of 1924, sent word to him‘ asking why he was Nawlakshae 
qyarrelling. Defendant replied that owing to the condition of his , Patt: Kinar 
business it was not possible for him to pay the amounts mentioned -° Bibi. 


in the award and that it would be much better if the matter could 
be compromised. This appears to have been communicated in due 
course to plaintiff, and on January 22, 1934, defendant received a 
letter, Exhibit E(8) from Saubhagya Chand, who besides being the 
plaintifs agent is also one of her sons-in-lay. The whole of SS a hg 
letter is very important and its terms may be set out here in f E; r a 
“ This letter is written by Saubhagya Chand Sett from Cifc a a ae ET 
who sends greetings to Babu Saheb Nirmal Kumar Singbji x ws reed " 
laksha of Azimganj. Received your kind letter. The day be eae 
yesterday Johar Mullji came and paid the sum of Rs 2,000 (Rupees “kz: 
two thousand). Now kindly come here immediately and see your 
mother and settle the matter. The 27th isthe date fixed for the 
suit in respect of which I have already written to you. And now 
under any circumstances further adjournment cannot be taken. ee 187 
Please come here before the 25th with money, otherwise I 
shall start from here on the night of the 2sth for the purpose of 
conducting the case and thereafter you cannot blame me. Accept 
blessing from the respected mother-in-law and also the blessings 
of your sister and accept obeisance of the children. Inform of 
your welfare and convey my blessings to the children, 
° SD. SAUBHAGYA CHAND SETT, ” 
The defendant states that on receipt of this letter he went to gocat af Lay, 


Calcutta and there met Saubhagya Chand at bis mother’s placé. e * z 
The terms were discussed with his mother for 3 or 4 days and £ ce ee WORD 
got a draft of the terms prepared. This was in Calcutta. m E PANNE 
draft was then brought by Saubhagya Chand to Berhampur where ~L 
the execution proceedings were pending., Then Saubhagya Chand ~ C. U. s 
and Dharam Chand brought a Solenama or petition of compromise 

to the defendant at Azimganj for his signature. Defendant com- 

pared the Solenama with the draft brought from Calcutta, they 

were in the same terms. Defendant then signed the Solenama 

and paid Saubhagya Chand Rs 10,000, Saubhagya Chand also 

signed the Solenama which was then filed in Court. At the time 

when the terms were discussed with the plaintiff in Calcutta there 


were present, on some days, Dhannulal and on some days, Keshri 
Singh ; Jalim Singh also used to be present sometimes and once or 
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ma twice Saubhagya Chand also. At the time when the terms were 
1939. finally settled there were present, besides the plaintif “and the 
: —w F A . : 
` Nirmal Kumar Singh Gefendant, Keshri Singh and Jalim Singh. ` Of the persons men- 
e Nawlaksha tioned above Dhannulal and Jalim Singh are dead and Saubhagya 


Sm. Patta Kumari Chand has for obvious reasons not been examined by either sjde, 
Bibi, Keshri Singh, who is the defendant’s cashier hes been examined 
on behalf of the defence. He is D. W. 2. He state that he 
brought the defendant to Calcutta for a settlement of his differences 
with the plaintiff. Defendant, witness, and Dhannulal saw the 
plaintiff together in Calcutta and upon defendant’s request backed 
by Dhannulal the plaintiff agreed to give up her claim of Rs, 14,040 
as interest forever and wanted Rs. 25,coo to be paid in cash. 
She further desired to have a conveyance of certain properties for 
the balance, agreeing to settle them again with the defendant and 
on annual rent of t Rupee. Defendant said he was unable to pay 
Rs. 25,000 immediately in cash and offered to pay Rs. 10,000’ down 
and the balance of Rs. 15,000 in instalments. The plaintiff agreed 
to this. It was also agreed between the parties that the annual 
payment of Rs. 13,000 to the plaintiff should be made in monthly 
instalments. The plaintiff also wanted that in the event of the 
defendant’s Zemindary being sold away the sum of Rs. 14,040 
remitted by her would have to be paid. This in brief is D. W. 2’s 
evidence. It will be seen that it substantially bears out the 
defendant's own account, the terms described by the witness being 
substantially those that have been embodied in the solexama. One 
slight discrepancy needs notice, as it has been commented upon by 
the learned Advocate appearing for the plaintiff. *Keshri Singh 
goes on to state in his cross-examination that during the discussions 
between the defendant and the plaintiff in Calcutta nothing was 
mentioned as to what would happen if the conveyance was not 
executed. Inthe solesama filed in Court, however, there is provi- 
sion for this contingency : if the conveyance was not executed by 
the defendant as stipulated in the deed, the entire compromise was 
to stand annulled. From this it has been sought to be argued 
that whatever may have been discussed between the parties, the 
actual terms of the solexama, which was subsequently filed in Court, 
were not discussed and the plaintiff, therefore, cannot be said to 
have understood all that was in the so/exama. We think that the 
foundations is much too slight for any such inference. Witness 
Keshri Singh in his evidence is speaking of negotiations which took 
place nearly 4 years before and it is quite possible that he may have 
forgotten a detail here or there of what was discussed during many 
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days. The fact that there were prolonged negotiations for 3 or 
4 days*with the plaintiff herself is proved by this witness and he 
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also states most of the terms agreed upon. The fact that Nirmal Kumar Singh 


Saubhagya Chand brought with him from Calcutta a written record 
of the terms’ arranged is proved not only by the defendant him- 
self but also by witness Pramotha Nath Roy, D. W. r and Gouri 
Prasad Roy, D. W. 4. They both state that Soubhagya Chand 
brought with him a note of the terms, that the plaintifi’s Advocate 
Babu Kalikrishna Banerji, drafted the Solenama with reference 
to that note and defendant’s pleader. Shyamapada Roy prepared 
a fair copy of the draft for filing in) Court. There is no ground 


‘whatever for disbelieving these witnesses and they confirm defer- 


dant’s statement that the Solenama put into Court merely embodied 
the terms already contained in the draft or note brought by 
Saubhagya Chand. The defendant has further stated that the 


‘draft was actually shown to him by his mother before he left 


Calcutta on the conclusion of the discussions between him 
and her. 

10, The plaintiff of course denies all knowledge of the nego- 
tiations which, according to the defence, preceded the filing of 
the Solenama. She says in her evidence that she first learnt of 
the Solenama in the preceding Magh (January~February 1937) 
from her pleader Loken Babu, who is P. W.2. Sbe says that 
she enquired about the execution case from him in the latter 
part of January, 1937, and that when he told her of the Solenama 
she was surprised and said she knew nothing about it or its terms. 
Ultimately, therefore, we have only plaintifi’s own denial to set 
against the evidence of the defendant and the other defence 
witnesses that we have mentioned. We have no hesitation in pre- 
ferring the latter to the former, for the following reasons : 


(1) The fact that the defendant visited Calcutta in order to 
have matters settled is rendered probable by Saubhagya Chand’s 
letter of January 22, 1934 [Exhibit E(8)] written to the defendant 
from Calcutta in which Saubhagya Chand says, amongst other 
things “Now kindly come here and see your mother and settle the 
matter.” We have already quoted the whole of this letter ; there 
is nothing in it which suggests that the writer was cqlluding with the 
defendant against the plaintiff. Indeed, the warning to the defen- 
dant that unless he came before the 25th the writer would have to 
prosecute the suit and “thereafter you cannot blame me” points 
against any such collusion, We musf, in this connection, mention 
another important piece of evidence, On November 12, 1937, in 
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the course of her examination on commission, plaintiff was asked, 
on what terms Saubhagya Chand and Nirmal Kumar weræand she 
replied “Now they are on good terms. They have been on good 
terms sirce a short time-say one year.” As they could not 
possibly collude against the plaintiff before they were on good terms 
with each other it follows from this statement that the letter of 
January 22, 1934, must have been written long before there could 
be any collusion. Some comment has been made by the learned 
Advocate for the plaintiff-appellant as regards the payment of 
Rs. 2,c00 mentioned in the letter and the suggestion has been 
thrown cut that the money was probably a bribe to Saubhagya 
Chand. There is no basis at all for this suggestion. When the 
plaintiff was specifically questioned whether she had received 
Rs, 2,000 from Nirmal Kumar in Pous or Magh 1340 B.S. (January 
1934) through Joharmullji she could only say “I do not remember.” 
It is incredible that she did not keep accounts of the large sums of 
money which she was receiving from time to time from Nirmal 
Kumar and was pot in a position to answer the question more defi- 
nitely than by saying that she did not remember. We are not 
satisfied that she did not receive the aforesaid sum of Rs, 2,000 or 
that the defendant-respondent, Nirmal Kumar, intended the sum as 
a bribe to Soubhagya Chand. It is significant that the payments of 
Ks. 2,500 and Rs, 1,000 set out in Exhibit F and Exhibit F(r), 
whose receipt the plaintiff had to admit, were also made through 
Johar Mullji In all the circumstances of the case we see no 
reason for refusing to accept the letter of January 22, 1934, and its 
face value, It is clear from its terms that it contained an urgent 
invitation to the defendant to go and settle matters with his mother 
and it, therefore, supports his version that he “actually went to 
Calcutta, and negotiated with her. 

(il) There is further support for this version in Exhibit C. This 
is a certified copy of the petition filed in the Subordinate Judge’s 
Court on January 27, 1934, signed on behalf of the plaintiff by her 
Advocate Kali Krishna Banerji and on behalf of the defendant by 
his pleader Shyamapada Roy, The petition was filed in connection 
with Execution Case No. 73 of 1933 and the objection preferred 
therein, In this joint petition the parties stated that negotiations 
for settlement by compromise were going on between them and 
had advanced a long way. They accordingly prayed that the case 
be adjourned for two weeks for a compromise. Exhibit s(B) which 
has been printed in Part II of the connected Appeal No. so of 1937 ` 
shows that upon this joint petition the Court adjourned the case 
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to February 10, 1934. It is, therefore, clear that negotiations were Cuan 
in progress at about this time as stated in the defendant's 1939. 
version, Nirmal Kumar Singh . 
(IIi) Babu Gouri Prasad Roy, who was at one time a pleader for ae i 
the plaintiff, has given evidence in this case for the defence. He Sm. Pattu Kumari 
is D. W. 4 He states that in the beginning of the year 1934 he Bibi. 


was the plaintiff’s pleader in an Income Tax Case. He filed a 
petition on her behalf that as she had no income in 1339 B.S, 
(1932—33) she could not be assessed to tax, In support of that 
petition, he filed on her behalf a certified copy of the Solenama of 
which she now denies all knowleége. The witness further states 
that the Vakalatnama which he filed in the Income Tax Office bore 
the plaintiff's signature in Hindi and was delivered to bim by 
Dharam Chand, who is her brother. As the result of the petition in 
the Income Tax Case tLe plaintiff was not assessed to income tax, 
Exhibit O shows that on March 9, 1934, Upendra Nath Banerji, 
who is the pleader Gouri Prasad Roy’s clerk, applied ‘or a certified 
copy of the Solenama. It thus bears out the pleader’s statement 
that a certified copy of the document was filed in the Income Tax 
Case. We see no reascn for disbelieving the pleader in question. 
The circumstances in which, and the precise purpose for which, 
the Solenama was filed in that case might have been elucidated by 
production of the relevant dccuments for the Income Tax Office. 
As these documents are confidential and the defendant could not 
obtain copies himself he c ffered to pay the plaintiff all necessary 
costs if she would take out the copies. The offer was not accepted, 
With the result that we have to rely on the pleader’s evidence for 
the purpose Of ascertaining what tock place in the course of the 
Income Tax proceedings. As we have already said, we see no 
reason for disbelieving him, An attempt was made on behalf of 
the appellant, on the strength of the letter, Exhibit E(s), which is a 
letter written on May 27, 1934, by the plaintiff to the defendant, 
to suggest that she left him to conduct the Income .Tax proceedings 
for her; but judging from the date of the letter (May 27, 1934), 
we doubt very much whether this particular letter had any reference 
to the assessment for 1932—33 in respect of which the pleader 
Gouri Prasad Roy appeared for the plaintiff, As already remarked, 
the plaintiff had it in her power to obtain certified copies of the 
relevant papers from the Income Tax Office to prove exactly what 
took place ; not having produced those papers, even after the defen- 
dant had offered to pay for copies, she cannot ask us to disbelieve 
the pleader. There is thus evidence to show that she was not 
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only aware of the Solenama but actually used it for the purpose of 
obtaining a remission of income-tax. 

IV. It will be remembered that one of the terms of the Solenama 
was that the defendant was to execute a conveyance of certain 
lands of the plaintiff, who was simultaneously to lease them back to 
the defendant. By way of presc.ibing the procedure for the 
exchange of these documents the Sofezama provided that the defen- 
dant should serve a notice on the plaintiff as soon as the convey- 
ance was ready, mentioning a date for the stipulated exchange. It 
seems to us that these particular provisions by their very nature 
point against any fraud. Had there been any intention to defraud 
the plaintiff, those who were perpetrating the fraud would not have 
provided for a procedure which was bound to bring the fraud to the 
notice of the plaintiff almost at once. We say “ almost at once”, 
because the Solenama was executed on February 24, 1934, and the 
stipulated notice had to be served upon the plaintiff before the end 
of the following Chaitra, i.e. before the middle of April, 1934. That 
a notice of this kind was actually served on the plaintiff admits of 
no doubt. Exhibit D is a certified copy of the notice bearing the 
signature of the defendant’s pleader, Shyamapada Roy. The notice 
was dated March 29, 1934, and a copy of it was filed in the Sub- 
ordinate Judge’s Court on the same day. 1t was addressed to the 
plaintiff at her Lake Road residence in Calcutta. It mentioned 
April 10,1934, as the date appointed for the simultaneous registration 
of the conveyance and the lease and it warned the plaintiff that if she 
defaulted in the execution and registration of the lease the defendant 
would not be bound to execute and register the conveyance, The 
plaintiff has admitted having signed the Postal Acknowledgment 
Receipt for the registered letter by which the notice was sent to her. 
She has further admitted that she had the letter with her for two 
or three days, but she makes the amazing statement that she had 
no curiosity at all to know where the letter came from or what it 
contained. She says she handed over the letter to Saubhagya Chand 
and said to him “some letter has come, take it with you.” We 
do not believe this sratement. She must have informed herself of 
the contents of the notice. The Postal Acknowledgment Receipt 
bears the date, March 31, 1934. Thus, this part of the evidence in 
the case shows that the Soderamea or compromise was a Jona fide 
transaction and was actually acted upon in respect of one of its 
important terms, namely the service of a notice appointing a date 
for the exchange of the stipulated documents. 


(V) We now come to certain payments which also indicate that 
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the Solenam2 was acted upon by the parties. Exhibits F and F(z) SEG 
are twq receipts granted by the plaintiff. They both bear her 1939) 
‘signature. The first of them is dated April 15, 1934, and 1s fora Nirmal Kumar Singh 
sum of Rs, 2,500 received from Nirmal Kumar “in respect of Nowlaksha ` 


the Zis¢ of the month cf Chaitra.” The second is dated April 23, Sm. Patty Kunci 
1934, and is for a sum of Rs, 1,0co received from Nirmal Kumar le 
“in respect of the Aés# of the month of Baisakh.” The significance 
of these payments is that they can only be related to the Solenama. 
Under the original award of January, 1934, the Chaitra Ais¢ was 
Rs. 4,000, It was only under the Solenama that there was a 
Chaitra ist of Rs. 2,500. The learned Advocate for the plaintiff 
bas sought to get over this difficulty by suggesting that possibly the 
payment referred to in Exhibit F was fowards the Chaitra Atsé# of 
Rs. 4,000 mentioned in the original award, That is to say, that it 
was a part payment of that Arst ; but this is not the natural meaning 
of the words in the receipt. Moreover, if the sum was intended as 
a part payment there would have remained Rs. 1,500 still to be 
paid in respect of the Chaitra Ais¢ ; but we find that only 3 days 
later, another sum of Rs, 1,0co whose receipt is acknowledged in 
Exhibit F(1)} was credited, not against any balarce of the Chaitra 
Rist, but against the Baisakh 4is¢. It is, therefore, clear that 
Exhibit F cannot be explained away as relating to a part payment 
of the Chaitra 4is¢ of the original arbitration award. It can only be 
related to the Chaitra Ais¢ of Rs, 2,500 mentioned in the Solenama. 
Similarly under the original award there was no specific Baisakh 
hist of Rs, 1,000. We only find such a specific Ais? in paragraph 6 
of the solenama, which relates to the sum of Rə. 13,000 annually 
payable to the plaintiff and prescribes the monthly instalments in 
which it is to be paid, the Baisakh instalment being fixed at 
Rs, roco. Here, again, an ingenious attempt has been made on 
behalf of the plaintiff appellant to connect the payment with 
paragraph 6 not of the solenama, but of the original award, under 
which a sum of Rs, 1,000 was payable to her as monthly interest oft 
a portion of the cash deposit standing in her name, There is, 
however, the same difficulty as before. If we hold that these two 
payments of Rs, 2,500 and Rs, 1,000 were made under the original 
award, they should both have been towards the Chailra kist of 
Rs. 4,000 mentioned in paragraph 5 of the award. It is nobody’s 
case that she received any further payments in the 8 days’ interval 
between these two. There is a further difficulty in that the ofa? 
monthly instalment on account of interest under paragraph 6 of the 
original award was not Rs, 1,000 but Rs, 1,170 (see, for example, 
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para 7 of the plaintifi’s execution petition Exhibit A in Execution 
Case No. 230 of 1936), In our opinion the payments can gnly be 
explained on the footing that they were made under the solenama : 
they thus furnish additional evidence that the Svlenama was being 
acted upon by both parties at this tims, 

(VI) Another important piece of evidence which goes to show 
that the plaintiff appellant was aware of the solenama is the petition 
that was filed on her behalf in Execution Case No, 230 of 1936, 
This petition, Exhibit A, was filed in the Subordinate Judge’s Court 
on September 19, 1936, and purported to be for the execution of 
the decree of January 2Y, 1924. Paragraph rr of the petition sets 
out the mode in which the assistance of the Court was sought, 
“The judgment-debtor having failed to execute the sale deed and 
do other acts io accordance with the terms of settlement arrived at 
in the former Execution Case, the said settlement has stood can- 
celled and there has bean cause for execution of decree,” It is 
clear, therefore, that if this petition was filed with the knowledge 
of the plaintiff, it completely disproves the case which she now seeks 
to make out that she was not aware of the solenama until sometime 
in January, 1937. That the petition was filed with her knowledge 
has been established by the evidence produced. Dharam Chand, 
brother of the plaintiff and a witness on her side (P. W. 4), bas 
admitted that it was according to her instructions that he asked her 
Advocate Kali Krishna Banerji to file the Execution Case. The 
contents of the petition were verified by Dharam Chand himself, 
who, by an affidavit, filed in Court on the same date, (September 19, 
1936), stated that he is a brother of the plaintiff lady, and, having 
knowledge of and being fully conversart with the facts, was a fit 
person fo verify the cxecution petition. The petition bears the 
signature of the plaintiffs admitted Advocate, Kali Krishna Banerji, 
who accepted the Vakalatnama from Dharam Chand, Exhibit K(1), 
These facts prove that both the plaintiff and her brother, Dharam 
Chand, were fully aware of the solenama. The execution petition 
of Septembor 19, 1936, proceeded on the basis that the sale deed 
stipulated in the soedenama not having been executed, the original 
decree of January, 1924 became liable to be executed in full, In 
answer to this, on December 18, 1936, the defendant's pleader 
served a notice upon the plairtifi’s pleader drawing his attention 
to certain documents. Amongst these documents were the notice 
sent to the plaintiff by registered post on March 29, 1934 and her 
acknowledgment of the notice, dated March 31, 1934. As the 
result, on February 3, 1937, the petitioner withdrew the Execution 
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Case (No, 230 of 1936) alleging that the entries in the “ prayer 2 Giv 
column hereof had not teen according to her instructions and were 1939. 
due to her pleader’s inadvertence. The circumstances in which Nirmal Kumar Singh. 
the execution petition was filed have already been detailed and we Nowlaksha 
have no doubt whatever thit there was no inadvertence at all. Sm. Patta Kumari 

° Against this mass of evidence in favour of the defendant respon- Bibi. 


dent’s version there is only one circumstance of any importance that 
needs consideration. It has been contended that the terms of the 
Solenama are so one-sided and unfavourable to the plaintiff app: Ilant 
that she cannot possibly have consented to them. Now, it is per- 
fectly trus that by the Solenama she relinquished a good deal that 
was due to her under the original award $ not only did she give up 
her claim to a good portion of the arrears but she also gave up her 
claim to the recurring monthly interest of Rs, 1,170 due to her 
under paragraph 6 of tke award. But we have to consider the 
circumstances under which the relinquishment took place. Admitted- 
ly, payments under the Original award were greatly in arrear, 
Clearly, therefore, the defendant was finding it difficult to make 
these payments. Flis business was deteriorating. The parties were 
related as mother and son. liven after the relinquishment she 
would still be entitled to get Rs,13,0co per year, which is suff- 
cient for a widow to live incomfort or. In these circumstances 
it does not seem to us at all unnatural that upon the son’s impor- 
tunity she agreed to give up her claim to the recurring interest and 
also to a portion of the past arrears. The rather peculiar transaction 
by which, in return for the wiping out of the past arrears, the 
defendant was to execute a conveyance in favour of the plaintiff 
in respect of the family dwelling house and certain adjaining lands 
which she was to lease back to him simultaneously, has also been 
explained by the cefendant in his evidence, It was really a device 
to prevent prospective creditors seizing the properties: had he 
remained their owner, creditors could have had them attached and 
scld in execution, but if he became a mere lessee with no power of 
alienation and with no power of his creditors to put them to sale 
in execution, they might be saved. The double transfer provided 
for in the solexama had, therefore, the merit not only of giving the 
plaintiff something, however nominal, for her relinquishment of 
certain arrear payments, but also of serving at the same time to 
„protect the dwelling house and lands in question from being sold 
in execution of the prospective debts of a dwindling business, to the 
ultimate detriment of the defendant’s children. We must also 
remember that the solexama specifically provided forthe appoint- 
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ment of a Receiver in the event of the defendant defaulting in the 
payment of the new instalments ; this was clearly a termeto the 
advantage of the plaintif and a term which did not occur in the 
original award. Considering the solenama as a whole, we find 
nothing in its provisions which cannot be explained as the natural 


result of the circumstances of the time and the relationship betweén 


the parties; there is nothing in them to indicate fraud. We find 
on the evidence that the execution of the document was preceded 
by direct negotiations between the plaintiff herself and the defen- 
dant, that the plaintiff caused the terms which were agreed between 
them to be reduced to writing in the form of a note or draft, and 
that the solenama was prepared with reference to and in accordance 
with the terms of this note or draft. It follows that in our view 
the transaction embodied in the so/exama was “the free and intelli- 
gent act” of the plaintiff, so as to satisfy the criterion laid down by 
the Privy Council in azid-un-nissa’s case (1). It is, therefore, 
binding upon her although, doubtless at the instance of certain 
interested parties, she is now seeking to repudiate it. We have no 
hesitation in finding in favour of the defendant respondent on 
issues 6 and 7. 

11. Before turning to issue No. 8 we ought to say a few words 
about the power-of-attorney, dated April 26, 1933 purporting to have 
been executed by the plaintiff in favour of Soubhagya Chand. In 
view of our findings on issues 6 and 7 and particularly of the finding 
that the so/enama embodied the result of direct negotiation between 
the plaintiff herself and the defendant, it is, strictly speaking, 


* immaterial whether the power-ofattorney by which Soubhagya 


Chand signed the so/enama on her behalf was good or bad. 
Nevertheless since the issue has been raised, we think it necessary 
to record our decision on the point. The learned Subordinate 
Judge has, after considering the evidence very fully, come to the 
conclusion that the plaintiff executed the power-of-attorney in favour 
of Soubhagya Crand with full knowledge and understanding of the 
terms and that there was no deception upon her in that connection. 
This fincing, so far as it negatives fraud, has not been challenged 
before us during the hearing of the appeal. Indeed, as we have 
already pointed out, according to the plaintiff herself, “the good 
terms” between Soubhagya Chand and the defendant began only 
about a year before 1937, so that the pcwer-of-attorney of April, 
1933 could not have been the result of any collusion between them, 
It is not necessary {to repeat the grounds upon which the Sub- 


(1) (1925) L. R. 521. A. 342 ; L Ls Re 47 All. 7033 42C. L, J. 531. 
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ordinate Judge has arrived at his finding on this part of the case; CHIE: , 
we thinkeit is sufficient to state that we ac cept that finding. 1939; 

r2. It was however contended bsfore us on behalf of the plain- Nirmal Kumar-Singh- 
tiff appellant that the Subordinate Judge was wrong in admitting Nowlaksha 


* . ® 
as evidence of the contents of the power-of-attorney in question, Sm. Patty Kamit 


Exhibit G which purports to be a true copy ofan entry inthe , pie 
Register of Powers-of-Attorney kept in the Registration Office. We g 
consider that the copy was properly admitted, The Register of 
Powers-of-Attorney is maintained by the Registering Officer under 
certain rules made by the Inspector General of Registration under 
section 69 of the Indian Registration Act, 1908. Every entry in 
that Register is therefore “a public document” within the 
meaning of section 74(1) (iii) of the Indian Evidence Act, being “a 
document forming the act or record of the act” of an executive 
public officer in the discharge of a statutory duty imposed upon him, 
It follows that a true copy of the entry [which by virtue of section 76 
of the Evidence Act is a certified copy within the meaning of 
section 63(1)] is admissible as proof of the original entry by virtue 
of section 6s(e) of the Evidence Act. How far the original entry 
itself is good evidence of the contents of the power-of-attorney is a 
slightly different question. It is undoubtedly relevant under 
section 35 of the Indian Evidence Act. ‘The weight to be attached 
to the entry depends upon the accuracy of the abstract of the 
power which appears in the sixth column of the entry. According K 
to this abstract, the power was a general power-of-attorney autho- 
rising the agent, inzer alia, “to adjust, compromise, and submit any 
acccunt, debts, claims, demands and disputes touching any 
matters which now subsist or may arise between the principal and 
Nirmal Kumar Singh Nowlaksha” ; also “to abandon or compromise 
any suit, actions or proceedings if the attorney thinks necessary,” 
“to appoint advccates, attorneys, vakils, sclicitors, pleaders, muk- 
tears, revenue agents ;” and so forth. This abstract is, as already 
mentioned, made by the Sub-Registrar in the discharge of his 
official duty and we think that the Court is entitled to presume its 
correctness in accordance with the usual presumption that official 
acts are regularly performed. We have, therefore, no doubt that 
Exbibit G was properly admitted and properly given full weight. 
The original power, it may be remarked, was called for by the 
defendant from the plaintiff, but was not produced, presumably 
because it was not with her; even so, secondary evidence is 
admissible under section 65 (e) of the Evidence Act, 

13. It follows that even if we had not found (as in fact we 
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have) that the terms of the solezama were discussed and agreed 
with the plaintiff direct, the execution of the solenama by Soubhagya 
Chand on the strength of his power-of-attorney would have been 
sutficient to make its terms binding upon his principal. We have 
already had occasion to point out that there is no basis for the sug- 
gestion that Soubhagya Chand had been bribed by the defendant. 

14. We now turn to issue No. 8: “Was the adjustment impro- 
perly recorded? Is the order of recording the adjustment «ifra 
vives and invalid P? To decide this question, we must revert fora 
moment to the terms of the solexama. On the date on which the 
solenama was filed ia Court (February 24, 1934) the plaintiff appel- 
lant had a claim, under the criginal decree of Jar.uary 1924, to the 
following sums, in mediate or prospective :— 

(a) Past arrears up to Chaitra 1340 B.S. : Rs. 70,700. 

(b) Future payments, 

(i) Rs. 13,000 per year in 4 instalments, out of the income of 
certain landed properties 


(ii) Rs. 1,170 per month as interest on certain deposits, By 
virtue of the solenama (a) was discharged by an immediate pay- 
ment of Rs, 10,009, a prospective payment of another Rs, 15,000 
in certain instalments during the next 3 years, and, subject to 
certain conditions, the conveyance of certain lands to the plaintiff ; 
(b) (i) was left intact except that the instalments were made month- 
ly and provision was made for the appointment of a Receiver in 
the event of continuous default ; (b) (ii) was remitted until the 
happening of a specified but uncertain event, viz. an auction sale 
for arrears of revenus or rent, Itis clear, therefore,ethat the sole- 
nama had the effect of extinguishing in part the plaintiff’s claim 
under the original decree and to that extent it was in our opinion. an 
“adjustment” of the decree within the meaning of Order 21, Rule 
2(1). But even otherwise, the matter appears to us to be covered 
by the decision of their Lordships of the Judicial Committee in the 
Privy Council in the recent case of Zhe Oudh Commercial Bank, 
td. v. Thakusain Bind Basni Kuer (1). In that case their 
Lordships pointed out (p. sro roz. cil*) that the Civil Procedure 
Code ‘‘ contains no general restriction of the parties’ liberty of con- 
tract with reference to their rights and obligations under the decree 
and that, if they do contract upon terms which have reference to and 
affect the execution, discharge or satisfaction of the decree, the 
provisions of section 47 involve that questions relating to such terms 


(1) (1939) 09. C. L, J 317 acy 43 C.W. N. sor, 
* or pe 327 of 69 Ç. L, J— 
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may fall to be determined by the executing Court,” They ine 
further ebserved (p. 511 10C cits) that if an agreement is '' intended 1939. 
lo govern the liability of the deblor under the decree and to have Nirmal Kuma ¢ Singh’ 
effect upon the time or manner of its enforcement, it isa matter to Nowlaksha | 
. . : . Va 
be dealt with under section 47.” Ths result is that even if the om Pattu Kumari 
Solenama in the present case is held mot to have been an . mior 
“adjustment” within Order 21, Rule 2(r)}, nevertheless, being an 
agreement “intended to govern the liability of the debtor under the 
decree and to have effect upon the time and manner of its enforces 
ment ” it was a matter to be dealt with under section 47. Therefore 
the learned Subordinate Judge was justified in placing it on the 
record of the original decree and in disposing of Execution Case 
No. 73 of 1933 on the basis of its provisions. We accordingly 
decide this issue against the plainliff appellant. In the result this 
appeal is dismissed with costs. ` 
Appeal No. 50 of 1937 (E. M. A.) and Appeal No. rgz of 1937 
(F. M. A.) 
These appeals which are connected with Appeal No. 82 of 1938 
are not pressed. ‘They are accordingly dismissed without costs, 
AT, M, Appeals dismissed, 
* Page 328 of 69 C, L. J.—Rep. 
PRIVY COUNCIL. 
PRESENT: Lord Porter, Lord Romer and Sir George 
Rankin, 
BHAGWATI 
Ds 
MUSAMMAT RAM KALI. P, C, 
[ON APPEAL FROM THE HicH COURT OF JUDICATURE 1939. 
AT ALLAHABAD], March, 7. 


Res judicata ~ Digputed title to property—Compulsory acquisition of property in 
‘dispute—Award of compensation—Question who entitled to compensation 
referred to Court ~ Whether decision of the Court on that matter conclusive 
of question of title between parties—Reference to Court—“Grounds” of 
objection to be specified—Meaning— Decision of Court contained in two 
decrees and order for payment out of compensation instead of in award— 
Whether validity affectedLand Acqutsition Act (I of 1894), sections 
18(1); 262). : 

` Where, in the course of proceedings under. the Land Acquisition Act, 1894, a 
reference to the Court under scction 18 is made to determine matters including 
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a dispute as to who of two or more claimants to the property in dispute is entitled 
to receive the compensation awarded, a decision of that Court menders the 
question of title to the property ves “judicata as between the rival claimants. 

Ramachandra Rao v. Ramachandra Rao (1) followed. 

Sub-section (1) of section 18 of the Land Acquisition Act, 1894 requires the 
application for a reference to be accompanied only by the grounds of objection to 
the award of compensation, the word ‘‘grounds” being referable only to such of 
the four possible objections specified in the sub-section as the applicant relies on, 
The application accordingly does not, in order to be valid, require to be accom- 
panied by actual particulars of the applicant’s objections, 

Pramatha Nath Mullick v, Secretary of “tate for India (1) followed. 


The decision of the District Judge on a reference to him under the Act of 1894 
is not vitiated by the fact that its result is expressed in two decrees and an order 
for payment out of the compensation money to a specified party, instead of in 
an award, Although it may be simpler for the Court to follow the provisions of 
section 25(2) and express its decision in the form of an award, even that section - 
does not provide except inferentially for any determination in the award of any 
dispute with regard to the persons interested. i 

lrivy Council Appeal No. 35 of 1937 from a decision of the High 
Court, Allahabad, dated January 16, 1935, (iamatullah and 
Allsop, J].), reversing a decision of the Subordinate Judge, Buland- 
shahr, dated October 27, 1930. 


The plaintiff (the respondent), Musammat Ram Kali, and the 
defendant, Musammat Bhagwati, each claimed to be entitled to 
certain land. A part of the property in-dispute was in December, 
1925, notified for acquisition under the Land Acquisition Act, 1894. 
In September, 1927, the Collector made a formal award of compen- 
sation in respect of the land in the acquisition proceedings, appor- 
tioning the compensation equally between the plaintiff and the 
defendant. In October, 1927, the defendant gave notice requiring 
the award to be referred by the Collector for the determination by 
the Court, the plaintiff also giving notice of objection to the award 
on certain grounds. In 1929 the District Judge cn that reference 
decided that the deferdant was entitled to receive the whole of the 
compensation. The plaintiff then brought the present action 
claiming to be entitled to half the property in dispute. The 
Subordinate.Judge, while deciding in favour of the plaintiff on the 
question of title, held that the action failed because that question 
was res judicata by virtue of the decision of the District Judge in 
the acquisition proceedings. The High Court reversed that deci- 


(1) (1922) L. R. 49 I, A. 129 3 1L L. R. 45 Mad. 320; 35 C. L., J. 545. 
(1) (1929) L. Ra 57 L A. 100; 5t C, L, J i54 
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sion on the question of ves judicata, and the defendant now appealed 
to His Majasty. 

The facts are fully set out in the judgment, from which also the 
arguments clearly appear. 

, six Thomas Strangman, K. C. and G. P. Pullan for the 
Appellant. 
C, S. Newcastle. K. C. and S, Ayam for the Respondent. 
Their Lordships’ judgment was delivered by : 

Lord Porter :—The plaintif and the defendant in this appeal 
are the widows of two brothers, the appellant of Sagar Mal and the 
respondent of Kirpa Ram. The brothers were the sons of Janki Kuar, 
who died in 1918, and the title under which the property was held by 
the brothers is in dispute. Kirpa Ram died on the roth March, 1924, 
leaving the respondent as his widow. Sagar Mal died onthe z8th 
March, 1924, leaving the appellant as his widow. If the property 
which prior to their death was admittedly enjoyed by both the 
brothers was held as joint family property, the appellant as widow 
of the last survivor would be entitled to the estate. If on the other 
hand, as was claimed by the respondent, the property was held by 
the brothers as tenants in common, it would pass to the two widows 
in equal shares, 

The appellant asserted that the property was joint family 
property and by Hindu law the whole passed to her. The respon- 
dent on her part maintained that the property was held by the 
brothers as tenants in common ard that half devolved upon her. 
She further alleged that even if this were not so, by a family 
arrangement made after the death of the two brothers it was agreed 
that the parties should enter into possession of the shares of their 
respective husbands, In support of these allegations she relied 
upon the facts which were admitted that the property was entered 
in the revenue records in the joint names of the appellant and 
respondent and that though the appellant was recorded as lam- 
bardar of the proptrty in the town of Bulandshahr, including the 
property in dispute, the respondent was recorded as lambardar 
of other portions of the property. Whatever may have been the 
arrangement between the parties they appear to have quarrelled 
before October, r925, and by that date a dispute as to their 
tights in the property had already arisen and extended to their 
servants to such an extent that criminal proceedings were taken by 
one of the employees of the respondent against certain employees 
of the appellant, proceedings which ended in the conviction of 
the appellant’s servants on the sth February, 1926. 
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Meanwhile on the 18th December, 1925, certain property in 
the town of Bulandshahr was notified for acquisition unter the 
Land Acquisition Act, 1894. A portion of this property formed 
part of the estate the ownership of which is in dispute in the pre- 
sent action. . 

During the year 1926 the dispute between the parties continued 
and extended and on the 13th September, 1926, the appellant 
instituted a suit in the Court of the First Munsif for rent against 
certain tenants of the disputed property. In this suit the respon- 
dent was joined as defendant and in it the appellant claimed the 
whole of the rent. The tenancy in question was in.respect of land 
in the town ofj Bulandshahr. While this suit was proceeding and 
While the acquisition proceedings were still in progress, the appel- 
lant petitioned the Collector in the latter proceedings on the roth 
February, 1927, that the whole compensation money should be 
paid to her to the exclusion of the respondent. In the same 
month, namely, on the 26th, the First Munsif gave judgment in 
the tenancy suit in which he held that neither the plaintiff nor the 
defendant were entitled to anything and dismissed the suit with 
costs, 


The appellant thereupon appealed to the Subordinate Judge 
who on the 31st May, 1927, gave judgment awarding half the 
rent to the appellant and half to the respondent. From this decision 
the appellant appealed to the High Court. Just before the deci- 
sion of the Subordinate Judge, namely, on the 6th April, 1924, 
some proceedings appear to have taken place in the acquisition 
matter towards determining the amount payable as compensation. 
The respondent claimed that an award had been made on that 
date but this was denied by the appellant, . It is undoubted, how- 
ever, that on the 29th September, 19247, the Collector made a 
formal award as to the value of the property and the apportionment . 
of the compensation under the Land Acquisition Act. His award 
has not been printed in the record. There has been printed, how- 
ever, the terms of an award dated the, rst November, 1927, which 
is said by the respondent to be an attempt of the Collector to make 
a fresh award after he was functus officio, and by the appellant to be 
merely a repetition of the earlier award and explanatory of the 
details contained therein. Under either award the parties each 
received in compensation one-half of the value of the land in 
dispute, the Collector apparently. taking the view that they were 
entitled to the property in equal shares. Notices of each of the 
awards appear to have been sent to each of the parties, 
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On the r1th October, 1927, after the receipt of the first notice, 
the appellant applied under section 18 of the Land Acquisition Act, 
1894, Sequiring that the matter be referred by the Collector for 
the determination of the Court and gave as the objections which 
she desired to be considered (e) what is the correct amount of 
cgmpensation of the land which should be given to the zamindars ? 
(č) what particular person is entitled to what compensation ? 

On the 31st October, 1927, the respondent also objected to 
the award, her objection being confined to the insufficiency of the 
amount of the ccmpensation awarded. One other of the parties 
interested in the land appears also to have made objection but 
solely on the ground of the inadequacy of the compensation. 

On the 14th December the objections were forwarded by the 
Collector to the District Judge at Bulandshahr in accordance with 
the terms of section 19 of the Act, and the information required 
under the provisions of that section was furnished by him. This 
information was supplemented in a communication from the Collec- 
for to the District Judge on the 26th April, 1928. Neither of these 
documents contained or indeed is required to contain the grounds 
of objection. 

While the reference to the District Judge in the acquisition 
matter was still undetermined, the second appeal of the appellant 
from the decision of the Subordinate Judge of Bulandshahr in the 
tenancy action was heard on the 22nd April, 1929, and determined 
by the High Court in favour of the appellant. A little more than a 
month later the District Judge made his award inthe matter of 
the land acquisition. Whatever he may have determined in that 
award he framed as his fourth issue the question whether the 
appellant was entitled to the entire compensation or the res- 
pondent was entitled to half. To that question he gave the 
answer that the appellant was entitled, to the entire compensation, 
The learned Judge also held that the compensation awarded by 
the Collector was sufficient and dismissed the objections lodged 
by the three objectors on this ground. The effect of his answer 
to the fourth issue must, however, be considered more at length 
when the issues of the present case have to be determined. 

No appeal was made against this award and on the 31st May, 
1929, the learned District Judge passed two decrees, one in res- 
pect of the application of the appellant and the other in respect 
of the application of the respondent to his Court. In each case 
the order is headed ‘‘Application for determination of compensa- 
tion under Act I of 1894? and contains the words :—=“‘It is order- 
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ed that as per julgment on the record of case No, 64 the applica- 
tion be struck off with costs.” The judgment referred to is that 
given on the 3rst May by the learned District Judge. No “decree 
or formal award wa; filed dealing with the dispute between the 
parties as to their rights to receive the compensation money, but 
onthe 12th August, 1929,the whole sum awarded by the Collee- 
tor in respect of the land in dispute was paid out to the appellant 
under a formal instruction of the learned Judge. 

No record of the payment of this sum into Court by the Collec- 
tor is to be found in the record, but it is clear that it was paid in un- 
der the provisions of section 31 (2) of the Act owing to the dispute 
between the appellant and the respondent as to who was entitled 
to the money. 

The compensation having been dealt with in this way, the res- 
pondent, who was not content to rest under the decision of the 
High Court in the rent case or of the District Judge in the acquisi- 
tion case, brought the present action by plaint dated the 2oth 
March, 1930, in the Court of the Subordinate Judge of Buland- 
shahr claiming that she was entitled to half the property on the 
grounds that have been already set out. To that petition the 
appellant pleaded that she was entitled under Hindu law to the 
succession, that there was no family arrangement, and that in 
any case the dispute had already been determined (1) by the High 
Court in the rent case, and (2) by the District Judge in the acqui- 
sition case, that it was no longer open to question, and that the 
matter was ves judicata, 

In adjudicating upon these pleas the learned Subordinate Judge 
who tried the suit now under review held (1) that the tsvo brothers 
were tenants in common of the property, (2) that a family settle- 
ment,had been made as alleged by the respondent and was binding 
upon the parties, but (3) that the matter was ves judicata, He 
therefore gave judgment in favour of the appellant by formal 
decree dated the 27th October, 1930. 

From this judgment the respondent appealed to the High Court 
at Allahabad which, on the 16th January, 1435, reversed the de- 
cision of the lower Court, held that the matter was not ves judicata, 
found that the brothers held the land as tenants in common, and 
that in view of this finding it was unnecessary to determine whether 
a family arrangement had been entered into or not, From this 
decision the appellant has appealed to His Majesty in Council. 

Before their Lordships the question first argued was whether 
the High Court was right in determining that the matter was not 
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res judicata since, if their Lordships were of opinion that they 
were wrong in that determination their decision would be con- 
clusive of the matter, and it would not be necessary to enter into 
the other difficult and complicated questions which arose. 

In the argument presented to their Lordships’ Board it was 
conceded on behalf of the appellant that the decision of the High 
Court in the rent case could not be relied upon as decisive of the 
title of the parties to the property in dispute and that a plea of ves 
judicata could not be founded upon it. 

Reliance was, however, placed upon the decree of the District 
Judge in the acquisition case as finally determining the rights of 
the parties. 

In order successfully to establish a plea of zes judicata or estop- 
pel by record it is necessary to show that in a previous case a Court 
having jurisdiction to try the question came to a decision necessa- 
rily and substantially involving the determination of the matter in 

issue in the later case. 

It was at one time a matter of doubt in India whether the 
determination of a Court to which a matter has been referred by 
the Collector under section 18 ofthe Land Acquisition Act was 
such a decision. That doubt was resolved by the judgment of 
this Board in Ramachandra Raov. Ramachandra Rao (1) which 
decided that where a dispute as to the title to receive the com- 
pensation has been referred to the Court, a decree thereon not 
appealed from renders the question of title zes judicata in a suit 
between the parties to the dispute. In that case some question 
arose as to whether any appeal lay to His Majesty in Council in 
a case where *the determination of the Judge ended in an award 
and not in a decree. The Board took the view that where the 
matter referred was not the adequacy of the amount of compensa- 
tion awarded, but a dispute between the persons claiming com- 
pensation, involving, it may be, difficult questions of title the 
resultant decision was not an award but a decree, This particular 
part of the judgment has, however, become academic, since an 
appeal to His Majesty in Council is now given by section 26 (2) 
of the Lard Acquisition Act which was added by amendment in 
1921 and enacts :— 

“Every such award shall be deemed to be a decree and the 
statement of the grounds of every such award a judgment within 
the meaning of section 2, clause (2) and section 2, clause (9), of 
the Code of Civil Prccedure, 1908.” 


(1) (1922) L, R. 49 I. A, 129; 1. L. R. 45 Mad, 320 ; 35C. L, J. 545. 
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P. C. If then in a matter referred to him by the Collector in accord- 
1939. ance with the provisions of the Land Acquisition Act, a Judge to 
Bhagwati whom it is referred has in a dispute as to their title to the land be- 
"oY, tween two of the parties claiming compensation, determined that 
Musammat Ram : i T š or 
rs Kali. dispute, the matter is ves judicata and binds the parties in any 
Disa ite later suit involving that issue. The difficulty in the present.case 
a R arises from the form by which the appellant required the Collector 


to submit the matter to the Judge, the wording of that reference 
by the Collector, the terms of the judgment and the final decrees 
passed by the learned Judge. 

For the respondent it was first said that the question of the 
ownership of the land in dispute had never been put before the 
District Judge in due form and that he had, therefore, no jurisdic- 
tion to decide the matter. 

The appellant, it was maintained, had never required that 
question to be referred for the determination of the Court, and 
in any case had not as required by section 18, sub-section (2), 
stated the grounds on which the objection was taker. 

Section 18, sub-section (1), no doubt provices that whether 
the objection be to {i) the measurement of the land, (ii) the 
amount of the compensation, (iii) the persons to whom it is pay- 
able, or (iv) the apportionment of the compensation among the 
persons interested, written application may be made for a reference 
to. the Court, and sub-section (2) provides that the application shall 
state the grounds on which objection is taken. 

So far as is material to the question whether the issue of owner- 
ship is s€s judicata, the portion of the application of the 11th Octo- 
ber, 1927, upon which the appellant relies in order to show tbat 
the dispute between the parties as to their respective titles was 
submitted to the Court is contained in the words “What particu- 
lar person is entititled to what compensation ?” 

The phraseology is wide enough to embrace two of the four 
objections mentioned in the sub-section, viz, numbers 3 and 4 
and therefore prima facie includes a reference as to the persons to 
whom compensation is payable. 

It was argued that there were many potential objectors amongst 
the zamindars affected and that the words might:merely mean that 
the Court was calied upon first to determine the total sum to be 
awarded ‘and then to apportion that sum in the proper ratio be- 

5 tween each of the persons entitled. But the appellant was prima- 
rily concerned with the apportionment to her ; she had already in 
the previous February claimed the whole compensation of the land 
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in question to the exclusion of the respondent, and their Lord- tae 
ships see «o reason for giving the words the narrower construction. 1939. 
It was, however, suggested that the requirement was not complete Bhagwati . 
: i ae i 
unless particulars of the reasons for the objections taken Were Musammat Ram ẹ 
given. But the Act does not require particulars to be given—it Kali. 
requires only the grounds of objection to be given, and by LOTU FF aU 


“srounds” their Lordships think is meant such of the four 
grounds mentioned in section 18 (1) as are relied upon. The same 
view as to the meaning of the word “grounds” appears to have 
been entertained by their Lordships’ Board in Prematha Nath 
Mullick v, Secretary of State Jor India, (©) and no further parti- 
culars are required in order to comply with the terms of the sub- 
section. 

Secondly, it is said that the question of ownership was never 
submitted by the Collecior to the Court. It is true that neither 
in his letter of the 14th December, 1927, nor in the written infor- 
mation furnished on the 28th April, 1928, does the Collector.refer 
to any question other than that of compens:tion, But there is no 
reason why he should do so. His duties in making the reference 
are set out in section 19 under the provisions of which the only 
information required as to the grounds of objection is that contains 
ed in sub-section (2) which requires the attachment of a schedule 
giving particulars of the notices served upon and of the statements 
in writing made or delivered by the parties interested respectively, 
From the information furnished on the 26th April, 1928, it appears 
that particulars of these notices and of the statement in writing 
made by the objectors were sent to the District Government pleader 
on the 27th February, 1928. The Court, therefore, had before it 
not only the question of the amount of compensation but also the 
further question as to the persons to whom compensation was 
payable, 

But it is suggested that even if the question of ownership was 
submitted to the Court in due form, yet no decision upon that 
point was given. The judgment itself, it is said, shows that the 
title of the appellant and respondent never came in issue and that 
the only matter determined by the Court was that it had no juris- 
diction to consider the objections, or at any rate it was not clear 
that any further decision had been come to. The learned Judge, it 
was argued, held (1) that thelaward of the 21st September, 1927, 
had been superseded by that of the 1st November, which had not 
altered but clarified the earlier document, (2) that no objection 


(1) (1929) L. R, 57 1. A, 100,35 51 C, L. J. 154. 
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had been taken to the later award though objections had been 
taken to the earlier one, and (3) that as no objectiom had been 
taken, the later award must be confirmed. Indeed the respondent 
went furthcr and said that it appeared from the judgment that there 
had been an earlier award on the 6th April, 1927, that that being 
the earliest was the only valid award, and that in considering any 
other the Judge had exceeded his jurisdiction. 

Their Lordships do not so read the learned Judge’s words. 
Both parties were before him and gave and called evidence to esta- 
blish their respective titles. After hearing them he framed two 
issues material to the question now under consideration :— 

*(3) Has the Court jurisdiction to adjudicate the matter on 
the basis of the petition presented in respect of award of 21st 
September, 1927. (4) Whether the applicant is entitled to the 
entire compensation or Mussamat Ram Kali” (the respondent) “is 
entitled to half share. ” i 

In answer to the fourth issue he found in terms that the appellant 
was entitled to the entire compensation. 

It is, of course, possible that he held himself to have no juris- 
diction, but nevertheless determined the other issues in case, but 
only in case, the matter went further and an appellate Court found 
his decision as to jurisdiction to be wrong. 

This is possible but there is no indication of such an intention 
in the judgment itself. The learned Judge gives his findings as 
to each of the issues framed in the order he framed them as if each 
must be determined in order to complete the reference. 

The language used in the judgment in determining issue 3 might 
be clearer but in their Lordships’ opinion it sufficiently indicates 
that after some preliminary discussion as to the question of compen- 
sation beginning on the 6th April, 1927, an award was made on the 
21st September, 1927, showing the amount awarded to each of the 
parties interested but not distinguishing between the land itself and 
any buildings, trees, etc., on it. The award of the rst November 
did so distinguish but in all other respects was identical with the 


earlier award and was a mere specification of it. In both documents 


Rs, 452-14-0 were awarded to the appellant and the same sum to 
the respondent. 

Without seeing the exact terms of the various documents it is 
not very easy to follow all the reasoning. The argument of the 
respondent which the learned Judge rejects, viz, that Rs. 759-2-6 
had been awarded by the award of the 21st September, 1927, and 
the statement by the learned Judge that only the appellant made 
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an application under section 18 of the Land Acquisition Act, and 
that the third objector and the respondent made no objections, 
seems to be inaccurate whether his statemeat refers to the award of 
the 21st September or that of the rst November. The fact seems 
to be that all three objected to the award of the arst September 
an@ none of them made any objection to the document of the rst 
November. The respondent did not suggest that any award had 
been made on the 6th April. She referred to the document of the 
21st September as the first award and to that of the rst November 
as the second award and argued that the second having superseded 
the first no valid objection had been made to the final award by her 
and none could be entertained by the learned Judge. To this 
argument the learned Judge held that the second award was a mere 
specification of the first and, as their Lordships think, that any 
further objections ought to have been taken under the earlier and 
not the later award. 

But whatever the exact meaning to be attributed to the learned 
Judge’s words, it is clear that he did decide that the respondent 
had no right to the land and that there were not two awards but 
only one of the 21st September though it is true that that award 
had been made more specific on the 1st November. 

This, in their Lordships’ view, isaclear finding not of want of 
jurisdiction but that there was a valid award and that the appellant 
was the owner of the land. It is for the respondent to show that 
jurisdiction was declined and she has failed to do so. 

Nor is the Court’s decision vitiated by the facts that its result is 
expressed in two decrees, and an order for payment out of the 
compensation “money to the appellant, instead of inan award. No 
doubt the matter would have been simplified if the Court had 
followed the provisions of section 26(2) of the Land Acquisition 
Act and its decision had been expressed in the form of an award, 
but it is to be observed that even that section does not provide 
except inferentially for any determination in the award of any dispute 
as to the persons interested. 


In these circumstances it was not unnatural that on the one 
hand the question of the amount of compensation alone should have 
been dealt with in the two decrees which though they in terms refer 
. to the judgment, make no reference to any dispute between the 
. appellant and respondent and are headed “ Application for deter- 

mination of compensation ”, and that on the other hand the dispute 
between the parties to the present suit should be settled by a pay- 
ment out to the one entitled to receive the compensation, 
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It was suggested on behalf of the respondent that the order for 
payment out was consistent with a finding that both wege entitled 
to an equal share. The appellant and respondent, it was said, were 
recorded as joint owners and the appellant had by arrangement 
with the respondent become lambardar of the land affected. The 
payment therefore might have been made to the appellant as 
lambardar of the property concerned or as co-owner and agent for 
the respondent. There is however no indication of this in the 
order itself. Moreover a lambardar would not be entitled to receive 
capital money virtute oficii, nor would a co-owner be able to give a 
valid discharge for another owner interested in the land. 

For the reasons given their Lordships.think that the learned 
District Judge did determine the question of ownership, his decision 
is binding upon the parties to this appeal, and the matter is 
ves judicata, 

Their Lordships will therefore humbly advise His Majesty that 
the appeal be allowed, the decree of the High Court set aside and 
the decree of the Subordinate Judge in this suit be restored. The 
respondent must pay the costs of the hearing in the High Court and 
before their Lordships’ Board. 

Douglas, Grant & Dold: Solicitors for the Appellent. 

Barrow, Rogers & Nevill; Solicitors for the Respondent. 


Re C C, Appeal allowed. 


APPELLATE CIVIL. 


Before Mr, Justice M., C, Ghose and Mr, Justice | 
C. Bartley. 


SREEMATI ASHAMOYEE BASU 
V. 


THE BARANAGORE JUTE FACTORY COMPANY 
LIMITED.* 


Revenue salemAuction-purchaser, if entitled to eject an under-tenant who 
holds the under-tenure partly within his estate and partly within other 
estates—Revenue Sale Law (Act XI of 1859), section 37. 


* Appeal from Appellate Decree No. 797 of 1936, against the decree of A, N, 
Sen Esq.» Additional District Judge of 24-Parganas, dated the 13th January, 
1936, reversing that of S. N, Chatterjee, Esq., Munsiff, 1st Court, Sealdah, dated 
the 23rd-Januarys 1935. 
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An auction purchaser at a revenue sale is not entitled by the provisions of 
section 37 of Revenue Sale Law to eject an under-tenant who holds an under- 
tenure partly within his estate and partly within other estates : 


Mahamad Guran Chowkidar v. Basarat Ali (1) and Soohavam Barma v. 
Doorga Charan Das (2) referred to. 


Appeal by the Plaintiff. 


Suit for recovery of Khas possession after eviction of the 
defe ndants. 


The material facts will appear from the judgment. 


Messrs. Hira Lal Chakravarty and Surendra Nath Basu (Sr) 
for the Appellant. 


Dr. Sarat Chandra Basak and Mr, Panna Lal Chatterjee for 
the Respondents. 


The judgment of the Court was as follows: 


This is an appeal by the plaintiff in a suit for recovery of Khas 
possession on eviction of the defendants. The facts are that 
Touji No. 166 was sold for arrears of revenue on 13th January, 
1922 and purchased by a person whose heirs sold it on 26th Janu- 
ary, 1925 to the plaintiff who instituted the suit on 4th January, 
1934 to eject the defendants who held the under-tenure on that 
basis that by the revenue sale the under-tenure was annulled. The 
defence infer alia was that the under-tenure is not ovly under 
Touji No. 166 but also under five other Toujis, namely 63, 163, 166, 
168 and 222 of Mouza Dakhineswar. The defence is that the 
under-tenure is one and indivisible and the defendants are the 16 
annas owner thereof. The proprietors of the other 5 Toujis are 
joint landlords along with the plaintiff and the shares of the 6 land- 
lords are undivided in the under-tenure. Upon this basis the Court 
of appeal below has held that plaintiff cannot get possession of his 
4 annas and odd undivided share of the under-tenure as on a strict 
reading of section 37 it does not allow annulment of a portion of an 
under-tenure. 


Upon hearing the learned Advocate for the appellant we are of 
Opinion that the decree of the Court of appeal below is correct. 
The Court of appeal below referred to the case of Mahkamad Guran 
Chowkidar v, Basavat Ali (1). In that case the defendant’s tenure 
was partly under the plaintiff's Touji and partly under another 
Touji» It was held in the circumstances that the plaintiff was not 


(1) (1919) 55 I. C. 645. 
(2) (1907) 5C. L. J. 264, 
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aoe. entitled to eject the defendant, that the plaintiff could not annul 
1938, the tenure in part. The Court of appeal below also refers te the case 
" Sm. Ashamoyee Of Sookavam Barma v. Doorga Charan Das(1), That case also 
pou supports the proposition though the facts of that case are not 


e 

The Baranagore Jute entirely on par with the facts of this case. The learned Advocate 
Factory Co, Ltd. . , 
ee: de for the appellant has quoted to us-two cases, Kamal Kumari 
Choudhusrani v. Kiran Chandra Roy (2) and Prionath Mitter v. 
Kiran Chandra Roy (3). Upon perusing the judgments we are of 
opinion that these cases do not support the appellant’s contention 
that he is entitled to annulment of a part of an under-tenure. It 
appears that it has been accepted in the past that section 37 is to 
be strictly construed so as to give what protection may reasonably 
be given to under-tenants. The section states that the auction- 
purchaser of an entire estate shall acquire the estate free from all 
encumbrances and shall be entitled to avoid and, annul all under- 
tenures and forthwith to eject all under-tenants. Taking the words 
‘in their natural meaning, it is clear that the auction-purchaser is 
entitled to eject all under-tenants who hold their- land entirely 
within his estate but he is not entitled by this section to eject an 
under-tenant who holds an under-tenure partly within his estate 

and partly within other estates. 

The appeal is dismissed with costs, 

Bartley, J.s+-I agree. Apart altogether from the reported 
decisions it seems to me that section 37 of Act XI of 1859 provides 
for two things. It states, in the first place, that an auction-purchaser | 
would acquire the estate free from all encumbrances. It then pro- 
ceeds to specify the machinery by which this cogdition is to be 
brought about, thatis to say, by avoidance or annulment of all 
under-tenures and by ejecting all under-tenants. 

The section does not contemplate the avoidance or annulment 
of a part of an under-tenure and for this reason also I am of opinion 
that the plaintiff’s case in this suit must fail, 


Po Re Appeal dismissed. 


(1) (1907) 5 C. L. J. 264. 
(2) (1898) 2 C. W. N, 220. 
(3) (1899) I. L. R. 27 Calc, 290. 


Vor, LXX.] HIGH COURT, 


Before Mr, Justice B. K. Mukherjea and Mr. Justice 
x A. Se M, Latijur Rahman. 


PURNA CHANDRA BHOWMICK 
De 
BARNA KUMARI DEVI AND ANOTHER,* 


Contract—Assignment of a claim to debt, if valid—Assignment of future and 
non-existing property, when operative—Tronsfer of Property Act UV of 
1882) section 3. 


The benefit of a contract before any breach has occurred is assignable. But as 
the breach ‘discharges the contract nothing remains after that except the mere 
right to sue for damages which is not assignable in law. 


An assignment of future or non-existing property is valid and a transfer 
becomes operative as soon as the property comes into existence. 


Holroyd v. Marshall (1) ; Collyer v. Isaacs (2); Palaniappa v. Laksh- 
manan (3) referred to. 


Defendant No, 1 filed a suit to recover some money due on unpaid bills, 
Thereafter the defendant No. 1 borrowed some money to carry on this litiga- 
tion and he executeda mortgage bond in favour of the plaintiff assigning by 
way of security. the decree that would be passed in the suit instituted by him. 
The stipulation was that the plaintiff would be entitled to realise out of the 
decretal amount the sum due to him. The plaintiff sued for a declaration that 
on the strength of the mortgage bond she was entitled to have her dues realised 
out of the amout pay able under the decree : 

Held, that what was transferred was the claim to a debt and as such would 
come within the definition of ‘actionable claim’ as given in section 3 of the 
Transfer of Property Act. The fact that the claim was reduced by Court at 
the time of passing the decree would not make any difference. 


Appeal by Defendant No, 2. 

Suit for a declaration that as an assignee of a decree passed 
in a money suit the plaintiff was entitled to realise that decretal 
amount. 

The material facts will appear from the judgment. 

Messrs, Surajit Chandra Lahiri and Amaresh Chandra Roy 
for the Appellant. 

Mr. Nagendra Kumar Basu for the Respondents, 


*Appeal from Appellate Decree No. 344 of 1938, against the decree of K, K. 
Hazra, Esq., District Judge of Murshidabad, dated the 10th December, 1937, re- 
versing that of Satya Gopal Mukherjee, Esq. Munsiff, 1st Court, Berhampore, 
dated the goth July, 1937. 

(1) (1862) 10 H. L. C. 191. 

(2) (1881) 9 Ch, D. 342.. 

(3) (1892) I. Le R, 16 Mad. 429. 
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Cavit, The judgments of the Court were as follows ; 
1939. Mukherjea, J. :—This appeal is on behalf of defendant No. 
. Purna Chandra 2 @Nd it arises out of a suit commenced by the plaintiff for a de- 
Bhowmick claration that as an assignee of a decree passed in Money Suit 


Barha Kumari Devi. No, 252 of 1928 he was entitled to realise the decretal amount 
aaa amicably or by execution of the decree. The facts lie withirf a 
May, 19. a . 

om narrow compass and are for the most part undisputed. 

The defendant No. r filed a suit being Money Suit No. 258 
of 1928, in the Court of the Subordinate Judge of Berhampur 
against the London Mission Society and another person, for 
recovery of a sum of Rs. 7,997. 0.5. pies only. The defendant 
No. I. borrowed money at different dates from the plaintiff 
aggregating to Rs. 1500 to carry on this litigation and on 
August 23, 1932. he executed a mortgage bond in favour of the 
plaintiff assigning by way of security the decree that would 
be passed in the money suit instituted by him The stipula- 
ti3n was that the plaintiff would be entitled to realise out 
of the decretal amount the sum of Rs, 1500 due to him together 
with interest at the rate mentioned in the document. On March 
8, 1534 a decree was passed in favour of defendant No.z in the 
money suit for a sum of Rs. 2566-10-0 only. On appeal to this 
Court preferred by the defendants it was further reduced to 
Rs. 1743-20. The judgment of this Court is dated December 22, 
1936. The plaintiff now wants a declaration that on the strength of 
the mortgage bond mentioned aforesaid, she is entitled to have her 
dues realised out of the amount payable under the decree men- 
tioned aforesaid, As the defendant No. 2 purported to be asub» 
sequent transferee of the same decree under a conveyance exe- 
cuted on April 20, 1934, he was made a party to the suit as it was 
necessary to have the declaration in his presence. 

The defendant No. 1 did not contest the suit. It was contested 
by the defendant No. 2 alone. His contention in substance was 
that the plaintiff was a mere dexamdaz of the defendant No. 1 and 
there was no consideration for the alleged mortgage bond. It was 
further pleaded that the plaintiff acquired no rights under the 
decree passed in Money Suit No. 258 of 1928 which was sold to 
defendant No, 2, for money to the latter by defendant No. 1 who 
was stated to be a partner in the former’s business. 

The trial Court dismissed the plaintiff’s suit primarily on the 
finding that the mortgage bond upon which the plaintiff rested his 
case was a denams document which was not supported by any con- 
sideration. 


Vor, LXX,] HIGH CouRT, 


On appeal the judgment was reversed. The District Judge who 
heard the appeal held on evidence that the mortgage bond was for 
consideration and that the plaintiff as an assignee of the decree was 
entitled to execute it. It is against this decision that the present 
second appeal has been preferred. 

° Mr, Lahiri who appears for the appellant has urged a number of 
points in support of his appeal. His first contention is that as a 
decree for a definite sum of money was not in existence at the date 
when the mortgage bond was executed in favour of the plaintiff, she 
was an assignee only of a right to sue which is not alienable under 
the Transfer of Property Act. The plaintiff therefore has not 
acquired any rights under the decree and cannot claim to execute 
it. In support of this contention the learned Advocate has relied 
upon certain decisions of this Court which are to be found in the 
cases Of Adu Mahomed v, S. C. Chunder (1); Jewan Ram v. Ratan 
Chand Kissen Chand (2) and Khetva Mohan Das v. Biswa Nath 
Bera (3). I do not think that this contention is sound. It is true, 
as was laid down in all these decisions that the right to sue for 
damages of an unascertained amount resulting from a breach of 
contract could not be transferred. What is assignable is the benefit 
of the contract before any breach occurred. As the breach discharges 
the contract nothing remains after that but the mere right to sue for 
damages which is not assignable in law. The principle however is 
of no assistance to the appellant inthe preseat case. Here the 
plaintiff in the money suit did not sue for damages arising out 
of a breach of contract. He did certain building works for the 
defendants in the suit and some bills were unpaid. A suit was 
brought to recover the money due on the unpaid bills. In my 
Opinion what was transferred was the claim toa debt and as such 
would come within the definition of ‘actionable claim’ as given in 
section 3 of the Transfer of Property Act. The mere fact that the 
claim was reduced by the Court did not make, in my opinion, any 
difference. It cannot be disputed that an assignment of future or 
non-existing property is quite valid and the transfer becomes opera- 
tive as soon as the property comes into existence, MMolroyd v. 
Marshall (4) 5 .cecseresessessee Collyer v. Lsaacs (5) and Palaniappa v. 
Lakshmanan (6). Here the mortgage must be deemed to have 
attached itself to the decree which was for a definite amount as 


(1) (1909) 1, L. R. 36 Cale. 345. (2) (1921) 26 C. W. N. 285. 
(3) (1924) I, L. R. 51 Calc, 972. (4) (1862) 10 H. L, C. Ig. 
(5) (1881) 9 Ch. D. 342, 

(6) (1822) I, L» R. 16 Mad. 429. 
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soon as a decree was passed and I am unable to agree with the 
appellant that what was transferred was a mere right to suey 

The second argument that is put forward is that the plaintiff was 
at best a mortgagee in respect of the rights under the decree and 
unless she purchased the entire rights of the decree-holder she 
could not rank as an assignee of the decree and was not entifled 
to execute itas such, The assignment was undoubtedly by way of 
mortgage and not of the entire rights of the assignor. What the 
assignee was entitled to under the terms of the instrument was, to 
realise the sum of Rs. 1500 together with interest on the decretal 
amount and she was to pay the balance, if any, to the assignor. She 
was therefore an assignee of the decree for the purpose of realising 
the amount due on the mortgage bond and she was ccmpetent 
under the terms of the bond itself to institute proceedings for reco- 
very of the amouut. I thirk there is nothing wrong in the form of 
the relief that has been granted to her by the Court below. 

The third ground put forward by the appellant is that the suit 
which was one fora pure declaration was bad under section 42 of 
the Specific Relief Act and the plaintiff ought to have prayed for 
consequential relief in the shape of a permanent injunction res- 
training the defendant No. 2 from executing the decree. This 
argument is manifestly untenable. All that the piaintiff could want 
possibly at -the present stage was a declaration that she was an 
assignee of the decree, and if she gets a declaration it would be 
open to her to apply for execution of the decree under order 21, 
rule 16 of the Code of Civil Procedure. No other consequential 
reliefs by way of injunction or otherwise could or should have been 
prayed for by the plaintiff in the present suit, 

The last argument of the appellant is directed against the find- 
ing of the lower appellate Court that the mortgage bond was nota 
enami transaction and was supported by consideration. This is 
a finding of fact even though there is no other evidence except 
that of the plaintiff’s husband in support of it. In my opinion the 
Court of appeal below has given reasons for this finding and the 
finding being based on evidence is unassailable in second appeal. 
It may be that the defendant No, 2. is himself duped by the defen- 
dant No. 1. but there is no reason why another innocent person 
should suffer. 

In the result we dismiss the appeal but, regard being had to the 
circumstances, we make no order as to costs. 


Latifur Rahman J, :I agree. 
PB Rs Appeal dismissed: 


Vou, LXX.] HİGH CouRT. 
Befove Mr., Justice Se K. Ghose. 


td 
MUNICIPAL COMMISSIONERS OF NABADWIP 
MUNICIPALITY 


a. 


SATISH CHANDRA MODAK* 


Bengal Municipal Act (XV of 1922), section 535~ Notice, if lo mention all 
the reliefs claimed in the suit. 
A notice under section 535 of the Bengal Municipal Act will not be bad sim. 
ply because it omits to mention all the reliefs claimed in the suit, 
Appeal by the Defendants, 
Suit for decla ration of title. 
The material facts will appear from the judgment. 


Messrs. Amarendra Nath Bose and Kumudbandhu Bagchi 
for the Appellant. 


Dr. Radha Benode Pal and Mr, Bijoli Blusan Sanyal for the 
Respondents, 


The judgment of the Court was as follows : 


This is an appeal by the defendants in a suit for declaration of 
the plaintiff's title to the disputed land and for recovery of posses- 
sion thereof and for certain other reliefs, . 

The plaintlfi’s case is that he took lease of the suit land from 
the Maharaja of Nadia in rorr. Inthe record of rights which 
was finally published in 1925 the land was wrongly recorded 
as Cadastral Survey plot No. 164. The land is situated to the 
east of C, S, plot No. 1598 which isa temple. The plaintiff built 
a shop on the land and was in possession thereof but the defendant 
Municipality instituted proceeding under the Bengal Municipal 
Act claiming the land to be part of a municipal bazar road. As a 
result of the proceeding the defendants got an order in their 
favour and demolished the’entire shop room. The plaintiff accor- 
.dingly claimed damages in addition to their reliefs, 

The main defence is that the suit land appertains to the muni- 
cipal bazar road and not to the plaintiff's holding under the Nadia 
Raj. The Munsiff dismissed the suit. On appeal the Subordinate 


*Appeal from Appellate Decree No. 1023 of 1937, against the decree of Babu 
Banku Behari Chatterji, Subordinate Judge of Krishnagar (Nadia), dated the 
11th March, 1937, modifying that of ‘Babu Tridib Chandra Banerji, Munsiff 1st, 
Court, Krishnagar, dated 28th May, 1936. 
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Judge reversed that decision and decreed the suit, declaring the 
platntifi’s title to the disputed Jand with the exception of #small 
portion which was found by the Commissioners to appertain to the 
municipal bazar road and directing that the plaintiff should recover 
possession of the portion decreed. The Subordinate Judge gave 
a further direction that the defendant must re-construct within a 
certain time the plaintiff’s plinth failing which the plaintiff will 
cause it to be re-constructed and recover the cost from the defen- 
dant, and further that the defendant must pay Rs. 7-15 as costs 
for demolition of the shop room to the plaintiff. Against that judg- 
ment and decree this second appeal has been filed by the defen- 
dant. 

The first contention is that the learned Subordinate Judge 
was in error in not holding that the plaintiff should further prove 
his title to the disputed land as appertaining to his tenancy under 
Nadia Raj, Inthe written statement the defendant did not deny 
the plaintiff’s case that he has a tenancy under the Nadia Raj but 
as mentioned already the main defence was that the land was in- 
cluded within the municipal road. A commissioner was deputed 
to relay the settlement map and he found that the suit land, 
except a small triangular plot at the south-east corner of it, apper- 
tained to the plaintiff’s land and that it was not an encroachment 
onthe municipal road. For this purpose the Subordinate Judge 
relied not only on the report and the map prepared by the commi- 
ssioner who was not called as witness by the other side but also on 
the oral evidence adduced by the parties. The defendant put 
forward the field book of the Municipality but the Subordinate 
Judge found that the field book was not correct. It has been 
contended for the first time in this Court that the field book 
carries a presumption of correctness but the argument also has no 
force, in view of the fact that this document was prepared in 
1893 when there was no law authorising the municipal corporation 
to hold a survey. Section 223 (A) of the Bengal Municipal Act 
was inserted by the amending Act of 1894. On the other hand 
the settlement record which was finally published in 1925 is near- 
est to the material time and since 1893 there must have been 
changes. Accepting the finding of the Subordinate Judge to be 
finding of fact and having regard to the pleadings of the parties 
it would appear to be a logical conclusion that the suit land which 
was covered by the municipal bazar road falls within the tenancy 
of the plaintiff under the Nadia Raj. l 

Mr. Bose for the appellant in this Court has contended that 


Ca na 
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the notice under section 535 of the Bengal Municipal Act is not 
in order because it does not mention all the reliefs claimed. This 
could not make the notice invalid but as a matter of fact the con- 
tention is not correct since the reliefs claimed in the suit are also 
mentioned in the notice. 


‘As regards the reliefs granted in addition to the main reliefs 
such as declaration of title and recovery of possession the Subor- 
dinate Judge has refused to give compensation on general grounds 
but has directed that if the defendant should fail to re-construct 
the shop room within a month the plaintiff may cause it to be re- 
constructed at his own cost and recover the same from the defen- 
dant. This cost may well be ascertained at the proper time. 


The points urged therefore fail. 
vancy. 


The cases cited have no rele- 


The appeal fails and is dismissed with costs. 


Leave to appeal under section 15 of the Letters Patent is 
refused, 


P, R Appeal dismissed. 


Before Sir Harold Derbyshire Knight, Chief Justice, 
© and Ms, Justice Syed Nasim Ali 


MUKUNDALAL PAKRASHI 
Us 
PROKASH CHANDRA PAKRASHI AND ANOrHER,* 


Civil Procedure Code (Act V of 1908), Sch. I, Para, 14—First award published 
—Supplementary award, if tllegal—Award not signed by all the arbitrators 
on one and the same datemAward, if illegal on that ground. 


When after the first award was published, the arbitrators issued a second 
award in pursuance of a reservation in the final award that all the matters refer- 
red to arbitration were not and could not be decided by the first award, the 


*Appeal from Original Order No. 169 of 1937 with Cross-objection, against 
the order of Sitesh Chandra Sen, Esq., Subordinate Judge, rst Court, 24 Perga- 
nas, dated the rsth of September, 1937, in Title Suit No. 45 of 1936. 
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second or the supplementary award cannot be said to be illegal or passed by 
arbitrators at a time when they were functus oficio. 


e 
The mere fact that one of the arbitrators signed the award one day later 
cannot make the award illegal, when the fact remains that the decision of the 
arbitrators was arrived at after joint deliberation and that the award was 
prepared in accordance with the said decision. 


Appeal by the Defe ndent No, 1. 


Order by the Subordinate Judge, first court, Alipore, irestiig 
an award to be filed under Sch. II, Para. 2r of the Code of Civil 
Procedure. 


The meterial facts will appear from the judgment. 


Messrs. Hiralal Chakravarty, Narendra Nath Mitter, Kali 
Kinkar Chakravarty, Shyamadas Bhattacharjee and Mohima 
Ranjan Bhattacharjee for the Appellant. 


Messvs. Girija Prasanna Sanyal, Jatindra Mokan Choudhury, 
Jitendra Kumar Sen Gupta, Biswa Nath Naskar, Anil Chandra 
Dutta and Abinash Chandra Bhattacharjee tor the Respondents, 


The judgments of the Court were as follows $ 


Nasim Ali, J :+—Thbis is an appeal by the defendant No. 1 
against an order made by the Subordinate ‘Judge, First Court, 
Alipur, cated September 15, 1937 directing an award to be filed 
under schedule II, Para, 21 of the Code of Civil Procedure. 


Four points were urged by Mr. Chakravarty on behalf of the 
appellant in support of this appeal: (1) That there had been 
misconduct on the part of the arbitrators within the meaning 
of Para r5 (1) (a) of Schedule II of the Code; (2) That the 
illegality of the award is apparent on the face of it ( Para. 14 (c) 
of Schedule II ); (3) That the award was bad as it left undeter- 
mined some of the matters which were referred to arbitration ; and 
(4) That it determined some matters not referred to arbitration 
(Para. 14 (a) of Schedule II). 


The argument in support of the first point is two-fold; (r) 
That the appellant was not allowed to cross-examine in full the 
wife of the plaintiff who was examined as a witness before the 
arbitrators on behalf of the plaintiff; and (2) That one of the 
arbitrators viz. Chandra Babu did not consider the last state- 
ment of defendant No. 2. 


As regards the first branch of the argument it appears that 
this objection was not taken in the written statement, It is not 
to be found in the grounds of appeal to this Court. The only 
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evidence in support of this ground is that of the appellant himself, 
but his evidence is inconsistent with the evidence of two of the 
arbitrators Chandra Kishore Chakrabarty and Rai Sahib Ananda 
Chandra Ganguly. The learned Judge has believed their evidence 
and has disbelieved the evidence of the appellant. I see no 
redson to differ from the conclusion of the learned Judge on this 
point. This contention, therefore, is overruled. 


As regards second branch of the argument the complaint of 
the appellant is that Chandra Babu did not consider the last 
statement of defendant No. 2 at all. This contention has no 
force as the letters- Exts 15 and 16 clearly indicate that he did 
so. There has been, therefore, no misconduct on the part of 
the arbitrators as contemplated by Para. s5 (1) (a) of Schedule 
II of the. Code. 


_ AS regards the second point urged in support of the appeal, 
the first argument of the appellant is that the award is illegal 
on the face of it as the supplementary award which has been 
directed to be filed was passed by the arbitrators at a time when 
they were functus officio. It was argued by the learned Advocate 
that after the first award was published the arbitrators had no 
power to issue a second award and, consequently, the second 
award is illegalon the face of it. This contention has no sub- 
stance. The first award shows that all the matters referred to 
arbitration were not and could not be decided by the first award 
as the parties were not prepared with their statements regarding 
some of the matters in cotroversy. The first award definitely 
states that there will be a supplementary award. In pursuance 
of this reservation in the first award, the second award was given. 
The two awards taken together therefore, make the complete 
award disposing of all the disputes referred to arbitration. 


The next argument of the learned Advocate is that the award 
is illegal on the face of it asall the -arbitrators did not sign the 
award on the same date. It appears, however, the decision of 
the arbitrators was arrived at after joint deliberation and that the 
award was prepared in accordance with the said decision. The mere 
fact that one of the arbitrators signed one day later cannot make 
the award illegal. 


' As regards the third point raised in support of this appeal it 
appears that this is covered by ground No. 39 of the grounds of 
appeal. I¢ appears however, from the paper-book of this case 
that this ground was abandoned by the appellant after the filing of 
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the appeal. It is no longer, therefore, open to the appellant to 
raise this ground now before us. 


o 

The last point urged is that the arbitrators decided some mat- 
ters which were not referred to their arbitration, It was argued 
that although the assets and liabilities of the parties in the business 
called the All India Engineering and Trading Business were*not 
referred to arbitration the arbitrators dealt with this matter in their 
award. The deed of reference however, clearly indicates that the 
dispute relating to this business and to all assets and liabilities of 
the parties was expressly referred to arbitration. This contention,- 
therefore, must be overruled. . 


All the points taken by the appellant in support of this appeal, 
therefore, fail, The appeal is accordingly dismissed with costs— 
the hearing-fee in this Court being assessed at two gold mohurs, 


The cross-otjection is not pressed and is, therefore, dismissed 
without costs. 


Derbyshire, Cs J. I agree. 


E, D. Apptal dismissed 3 
l Cross-objection dismissed. 


wn, 
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Before Mr. Justice R. C. Mitter and Mr. Justice N. A. Khundkar. 


SAKTI NATH ROY CHOWDHURY 
Ds 


° JESSORE UNITED BANK, LTD.» 


Execution sale—Property outside the territorial limits of the executing Court 
—Decree for sale in a mortgage suit —Executing Court, if has power to sell 
property outside territoréal limits—Civil Procedure Code (Act V of 1908)' 
section 39, implications of the words ‘may’ and the expression or the appli- 
cation of decree-holder—Final decree against a dead judgment-debtor, if 
void against: his legal representative~Such decree, if valid against other 
co-judement-debtors ~ Persons having interest in equity of redemption left 
out—Decree, if wholly void. 


A fina] decree against the legal representative of a judgment-debtor who 
was dead at the time of passing the final decree, is void and the interest of the 
legal representative is not affected by the sale in execution of such a decree. 


But such a decree is a valid decree against the other judgment-debtors and 
they cannot impeach a sale on the ground that the decree was not binding on 
the legal representative of a deceased judgment-debtor, 


Normally a mortgage suit must be instituted against all persons who have 
an interest in the equity of redemption, But if ina mortgage suit the equity of 
redemption is not entirely represented but only some of the cwners of the equity 
of redemption are left out without any negligence or fault on the part of the 
mortgagee anda decree is passed on his mortgage, such a decree is not a void 
decree. It is only the right of redemption of the persons so left out which is 
not affected by the final decree. Such a mortgagee is entitled to recover his 
whole dues from the shares of those persons who are parties to the suit and in 
the hypothecated properties : Rajani Kanta Ghosh v. Sourendra Nath Mitra 
(1) referred to, 


The word ‘may’ used in section 39 of the’ Code of Civil Procedure implies 
a discretion in the Court. Such discretion implies a power of refusal, not an 
arbitrary power but a fettered power to be exercised by a judicial authority. 


The expression, “on the application of a decree-holder” signifies that the 
discretion is to be invoked by the decree-holder himself, 


Clause (b) of section 39 of the Code of Civil Procedure deals with a simple 
money decree and the first part of clause (c) witha final decree for sale ina 
mortgage suit, 


The general principle that ‘a Court has no power to take into execution 
property beyond its territorial limits is not based on section 39 of the Code 
of Civil Procedure but on the principle of universal jurisprudence, It is 


*Appeal from Original Order No, 170 of 1937, against the order of Dhirendra 
Kumar Mukherjee, Esq., Subordinate Judge, 1st Court, of Jessore, dated the 31st 
March, 1937. 

(1) (1932) 38 C. W, N. 124. 
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founded on the principle that a Court cannot ordinarily issue its processes 
beyond its territorial limits. < 


But there is no bar to a Court which passed a decree for sale in a mortgage 


suit from selling any portion of the mortgaged properties situated outside its 
territorial jurisdiction , 


So where a decree under execution was a decree for sale in a suit for 
enforcement of mortgage which contained properties situate both in the districts 
of Jessore and Khulna and the Subordinate Judge of Jessore proceeded to sell 


the property in execution of the decree, situated within the territorial limits of 
the Subordinate Judge, Khulna, 


Held, that the Subordinate Judge of Jessore could sell the property within 
the territorial limits of Subordinate Judge, Khulna: arteek Nath Pandey v. 
Tilukdhari Lal (1) relied upon and Sreenath Chakravarty v, Priya Nath 
Eandopadhaya'(2) dissented from. 

Appeal by the Judgment debtor. 

Suit to enforce a mortgage bond. 

The material facts will appear from the judgment. 

Messrs, Anilendra Nath Roy Chowdhury and Frasun Chandra 
Ghose for the Appellant. 

Messrs, Amarendra Nath Bose and Srish Chandra Dutt for the 

Respondent. 


C. A. V. 
The judgment of the Court was as follows : 


R. C. Mitter, J. +—The respondent instituted in the Court of 
the Subordinate Judge at Jessore a suit against five persons, 
Sailaja Nath and Shekaraja Nath, Himadrija Nath, Hemaja Nath 
and Adrija Nath Rai Chowdhury to enforce a mortgage bond. The 
preliminary decree was passed on the gth January, 1933. When all 
the said five defendants were alive, Hemaja Nath, however, died 
on the 23rd October, 1933, before the final decree, leaving as his 
sole legal representative his minor son named Aloke Nath. The 
fact of his death was not brought to the notice of the Court with 
the result that in the final decree his name appeared. ‘The final 
decree therefore was not effective against Aloke Nath, who had not 
been substituted in the suit in his father’s place. The final decree 
directed the sale of four items of immovable property, three situated 
within the District cf Jessore and one in the Khulna District. The 
final decree was put into execution in the Court of the Subordinate 
Judge, Jessore, on the 4th March, 1936. In the application for 
execution the decree-holder included all the four properties but 
prayed for the sale of the property situated in the Khulna District 


(1) (1888) I. L. R. 15 Calc, 667. 
(2) (1930) I. L. R. 58 Calc. 822. 
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as the other three properties which were within the Jessore District Ceviz. 
had already been sold at the instance of a prior mortgagee. 1939. 

As Siilaja Nath had died before the application for execution Sakti Nath Roy . 
was put in but after the final decree and as Hemaja Nath was also Chowdhury 


dead at the time the decree-holder applied for substituting the essere Uued 
names of the legal representatives of both Sailaja Nath and Hemaja Bagir Lid. 
Nath in their places. Sakti Nath and Somnath, an infant, were "R.C. Mitter, F. 
the legal represe ntatives of Sailaja Nath, As one of the legal repre- i 
sentatives of Suilaji Nath and the sole legal representatives of 
Hemoaja Nath were minors the decree-holders proposed Renu Bala, 
the mother of the former and Shekaraja Nath, the uncle of the 
latter, as their guardians. The usual notices were directed to be 
Served on the minors and on their proposed guardians, On receipt 
of the return of service the legal representatives of Sailaja Nath 
and Hemaja Nath were substituted on the 4th April, 1936 but as 
the proposed guardians did not appear and express their consent 
to the proposed appointment the Court appointed Mr. Satyendra 
Nath Sen, a pleader, as their guardian, and the latter was ordered 
to submit his report. Mr. Sen put himself in communication with 
the minors and their natural guardians but got no instructions from 
them. On the xst May, 1936 he submitted his report in which he 
stated that he was not ina position to contest the execution case 
(I-18). 
- After the Court had received this report and accepted it, it issued 
notices under Order 21, rule 22 of the Code on the other judgment- 
debtors on the 5th May, 1936. No notice under this rule was issued 
or served on Mr. Sen, the guardian of Som Nath and Aloke Nath. 
The judgmentedebtors who were served did not appear in terms of 
this notice. The peon’s return is Ex. C (IL, rr at 13). 
On the 26th May, 1936 the Court issued notice for the settle- 
ment of the terms of the sale proclamation under Order 21, rule 66. 
On the r2th June, 1935 the peon reported that he had served the 
notice on the judgment-debtors Nos, 2 and 3, Shekaraja Nath and 
Himadrija Nath, but could not serve it on the other judgment- 
debtors (Ex. D-II-14). Shekaraja Nath appeared in pursuance of 
this notice and filed an objection to the valuation. His objection 
was registered’ on the zoth June, 1936 and the Court directed the 
decree-holder to take steps for the service of the notice under 
Order 2t, rule 66 on judgment-debtors Nos. r and 5, Sakti Nath 
and the widow of Adrija Nath, who was also dead. On the goth 
June, 1936 notices were again issued on these two judgment-debtors 
and were seryed on them on the 8th July, 1936. The peon’s return 
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has not been included in the paper-book but it is on the record 
being Sheet No. 46. 

The objection of Shekharaja Nath was heard and the Court 
fixed Rs, 20,000 as the value of the property. At that time the 
Collector had already taken possession of the estate under 
section 99 of the Cess Act, Rs. 7,156-8 being then the arrears of 
land revenue and Rs, 6,922-13-3 the arrears of cess (app. pages 2 
and 3). This value was inserted in the sale proclamation. In the 
sale proclamation as published in the locality the description of the 
property was as follows :— 

“Touzi No. 132/2 of the Khulna Collectorate, Dihi Bhadra, 
Pergunah Duran, Police Station Satkhira in the District of Khulna, 
Names of mouzas within the mehal (names given) 16 annas sadar 
revenue Rs, 6277-15-8 of which half, namely Rs. 3138-14-6, 1s pay- 
able for the estate”, . 

In the advertisement published in the Calcutta Gazette the 
description is the same, but the names of the Mouzas are omitted 
and the revenue payable is stated to be Rs. 3138-14-6, it being not 
stated that the revenue payable for Touzi No. 132-2 is half of the 
total revenue payable for the entire estate. 

According to the peon’s report the sale proclamation was 
proclaimed in 14 villages appertaining to the mehal in the course 
of three days, rst September to the 3rd September, 1936, and 
the sale proclamation was affixed to a bamboo post planted ona 
public road in village Satkhira, the last village where it was 
proclaimed (Ex, E-II-15). At the sale which was held on the 
12th October, 1936, there were four bidders besides the decree 
holder and there was keen competition among the, bidders as the 
bid sheet would show (I, 22), The decree-holder’s bid was the 
highest and the property was knocked down to him for Rs. 20, 000, 
On the 17th November, 1936, Sakti Nath alone filed an applica- 
tion for setting aside the sale, The Subordinate Judge has by 
his order dated the 31st March, 1937, refused his application 
against the same. His learned Advocate Mr. Roy Choudhury urges 
the following points in support of the appeal =- 

(1) That the decree isa void decree as the final decree was 
passed against a dead man (Himaja Nath) and the execution Court 
should have refused to execute it ; 

(2) That the Court of the Subordinate Judge at Jessore had 
no jurisdiction to sell the property which was not within its terri- 
torial jurisdiction, but was within the territorial jurisdiction of the 
Khulna Court ; 
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(3) that there was fraud in publishing the sale, the sale pro- 
clamation having been suppressed ; 

(4) fhat there were irregularities in publishing and conducting 
the sale, because 

a) the notice of the substitution of the heirs of Sailaja Nath 
and Hemaja Nath had not been served on Som Nath, the minor son 
of Sailaja ; 

(b) the notices under Order 21, rule 22 and Order 21 rule 66 
were neither issued nor served on Mr, Sen, the guardian of the 
minors Som Nath and Aloke Nath ; 
` (c) that notices under Order 21, rule 66 had not been served 
on Sakti Nath and the widow and legal representatives of 
Adrija Nath ; 

(d) that the property was misdescribed in the sale proclamation 
and that the description given in the advertisement in the Calcutta 
Gazelte did not tally with that given in the sale proclamation, and 

(5) that the value of the property was over a lac of rupees and 
that the inadequacy in the price was the result of fraud and material 
irregularities. 

We will first deal with points 3 to 5. The learned Subordinate 
Judge has recorded a finding that the sale proclamation was duly 
published in the locality and that finding has been attacked before 
us. We find no substance inthe said attack, The peon has not 
been examined but his report has been exhibited (E, II-15). The 
decree-holder has als) examined the drummer, the identifier, 
Keshab Lal Dutta, and 5 Mokabila witnesses Barada Kanta 
Mandal, Hart Pada Ghosh, Samiraddi Mondal, Garas Sardar and 
Hem Chand., The evidence on behalf of the appellant consists 
of the oral evidence of persons who say that the sale proclamation 
was not published in their presence. There was no motive to 
suppress the sale proclamation, The property being Zemindary 
the sale had been advertised in the Calcutta Gazette. The wit- 
nesses examined on behalf of the appellant are either his tenants 
or are under his control Under these circumstances we do not 
see any reason to differ from the estimate of the oral evidence 
formed by the trial Court. We accordingly hold that the sale 
proclamation was duly published. 

There is no substance in ground 4(a). The whole argument 
is based on the fact that in the peon’s return, Exhibit (B. II-9), the 
name of the minor Som Nath is not mentioned, Two notices 
were made over to the same peon, Abul Rahaman Dhali, one 
for service uponthe minors, Som Nath and Aloke Nath, and the 
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ee other for service upon the natural guardians of the said minors 
1939. and on Sakti Nath, the adult son of Sailaja, The peon went with 
Sakti Nath Roy. the two notices to the judgment-debtors’ house at 37% Cossipur 
Chowdhury Road and served both of themon the same date (23rd October, 

Ve ° . 
o Jessore United 1936) and at the same time (about ro A. M.) He submitted two 
Bank, Ltd. returns written on the back of the duplicates of the two notices. 


R. C. Mitter, ¥. They bave been marked Exs. A and B. In the return Ex. A, which 
~ is the return of service on the minors, he mentions that he found 
both the minors present, (Som Nath and Aloke Nath) and served 
the notice in their presence, Inthe return Ex, B, which is the 
return of service on Sakti Nath and the natural guardians of the 
minors he omits to record the presence of Som Nath. That 
statement that Som Nath was also present was not relevant to 
this return Ex. B but was so only to the return Ex. A, where his 
presence at the time of service is specially noted. We hold that 
the notices of substitution were duly served on the minors and on 
their proposed guardians. 

We do not see any substance also in ground 4(b). Notices 
under Order 21, rule 22 were issued by the Court on the 5th 
May, 1936, and notices under Order 21, rule 66 on the 26th May, 
1936. It is admitted that these notices were issued only on 
judgment-debtors Nos. 1, 2, 3 and 5 and not on the guardian of 
judgment-debtor No. r (Ka), the minor Som Nath, and of No. 4 
the minor Aloke Nath. But these notices were issued after Mr. 
Sen had been appointed their guardian and after he had filed his 
final report on the rst May, 1936, (J, 18) in which he stated that 
he was not ina position to contest the execution case. This 
report was accepted by the Court on the same day. We do not 
see how under these circumstances omission to issue and serve 
notices under Order 21, tule 22 and rule 66 on Mr. Sen thereafter 
can be a material irregularity. 

Regarding ground 4 (c) Mr. Roy Choudhury must have urged 
it under a misapprehension. The return of the first notice issued 
under Order 21, rule 66 has only been printed. That notice was 
issued on the 26th May, 1936, to be served on judgment-debtors 
Nos. 1, 2,3 and 5. The peon’s return dated the rath June of 
1936, on this is that he had served Nos. 2 and 3 only but could 
not serve Nos. 1 and 5 (Ex. D and Ex. D-II-14, 26-27). Mr. Roy 
Choudhury must have been under the wrong impression that no 
fresh notice under Order 21, rule 66 was issued or served on 
judgment-debtors Nos., ı and 5. Order No. 13 dated the 3oth ~ 
June, 1936, shows that a fresh notice was issued for service on 
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judgment-debtors Nos. 1 and g and order No. r4 dated the 22nd 
July, 1938, shows that the notice so issued was served. The 
peon’s return of this service has not been printed. It is on the 
record being Sheet No 46. 

Nor is ground No. 4(d) of any substance. Two points are 
urged: The first is that it ought to have been stated in the 
sale proclamation ‘that Hissya No. 2 of Tovzi No. 132 was being 
put up to sale and not Touzi No. 132-2. There is no material 
difference between the two descriptions and even if the difference 
was material Order z1, rule go, sub-rule 3 would prevent the 
appellant from raising the point as the notice for settling the terms 
of the sale proclamation had been served on him. The second 
point is that the advertisement in the Calcutta Gazette did not 
tally with the sale proclamation. In both the estate has been 
described correctly and all impcrtant particulars have been given. 
The only difference is that in the sale prcclamation the names of 
the Mouzas which appertain to the estate were given but in 
the Gazette these names had been omitted. There is nothing 
in this, 

The fifth point urged relates fo the value of the property, 
Shekaraja Nath appeared at the stage of settlement of the terms 
of the sale proclamation. At his instance the Court after an 
enquiry raised the valuation for Rs, 10,000 to Rs, 20, ooo and 
the decree-holder has purchased for Rs, 20,000, At that stage 
Shekaraja Nath, who had a common interest with the other judg- 
ment-debtors admitted that the net annual income was Rs, 2500. 
The Court accepted the statement and fixed the value at ro years’ 
purchase after taking into consideration the charges on the pro- 
perty. Admittedly Rs. 7, 156-8 was then due on account of 
revenue, The arrears of cesses were Rs. 6, 922-13-3 for which 
the Collector had taken and was in possession then. Itis now 
said that the net annual income is Rs. 6000. To support that 
case there is only oral evidence of the flimsiest character. Neither 
the partition papers nor the collection papers nor the 4astabud 
which the appellant could have produced in support of his case 
have been produced, At the sale the decree-holder was not the 
only bidder. The bid-sheet shows that there were four other 
bidders and there was keen contest (I, 22). On these materials 
we hold that the appellant has not been able to establish that he 
or the other judgment-debtors has sustained substantial injury, 
much less that the alleged inadequacy of the price was due to any 
material irregularity. The sale will accordingly have to be 
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confirmed, unless the appellant i; able to establish that it wasa 
void sale, “Grounds Nos. 1 and 2 have been urged by bim with a 
view to establish that position, which grounds we now proceed to 
consider. 

There cannot be any doubt that the final decree was a void 
decree as agains: Aloke Nath, the legal representative of Hemaja 
Nath, on the ground that Hemaja Nath was then dead. The first 
question is whether the entire decree was void, and the second 
question 1s, can the executing Court refuse to execute it on the 
ground that one only of the several mortgagors was dead.at the 
time of the passing of the final decree ? In our judgment the first 
question must be answered in the negative, and in that view the 
second question does not arise. 


Normally a mortgage suit must be instituted against all persons 
who have an interest in the equity of redemption. Butifina 
mortgage suit the equity of redemption is not entirely unrepresented 
but only some of the owners of the equity of redemption are left 
out without any negligence or fault on the part of the mortgagee, 
that is to say, he having no knowledge of the rights of the persons 
so left out, and a decree is passed on his mortgage such a decree is 
not a void decree. It is only the right of redemption of the persons 
so left out which is not affected or cut off by the final decree. Such 
a mortgagee is ‘entitled to recover his whole dues from the shares, 
these persons, who were parties to the suit, had in the hypothecated 
properties. The decree for the entire amount due to him is valid 
but that decree can be enforced by sale of the interest only of the 
persons made defendants in the mortgage suit andethe interest of 
the persons left out cannot be sold. This is a fundamental principle 
and if support from judicial decisions is necessary the case of 
Rajani Kanta Ghosh v. Souvendsa Nath Mittra (t),is a direct 
authority, In the case before us the mortgagee did not know of the 
death of Hemaja Nath, before he obtained his final decree. If he 
had known of it in time he would have substituted his heirs before 
the final decree without any difficulty, for the final decree was 
passed within go days of his death. We accordingly hold that the 
final decree passed was a valid decree against Sailaja Nath, Sheka- 
raja Nath, Hemadrija Nath and Adrija Nath, and the whole of the 
amount decreed can in law be recovered from the shares they had 
in the mortgaged property. None of these persons or their legal 
representatives can impeach the sale on the ground that the decree 
was not binding on the legal representative of Hemaja Nath. The 


(8) (1932) 38 C. W. N. 124, 
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interest of Aloke Nath, the legal representative of Hemaja Nath 
prima Jacie has not been affected by the sale. He had not come 
forward to object to the sale, and his rights to the property can only 
be adjudicated upon when he comes up before Court through proper 
proceedings. 

e Although the second question does not arise in this view of the 


matter it is doubtful whether Gora Chand’s case (1) would have ` 


enabled the appellant to raise the question in execution proceedings, 
seeing that the power of the executing Court to refuse execution on 
the ground that the decree was a void one was in that case confined 
within strict limits. 

The only question that now remains for consideration is whether 
the Subordinate Judge of Jessore could sell the property which was 
within the territorial limits of the Subordinate Judge of Khulna. The 
decree under execution was a decree for sale in enforcement ofa 
mortgage which comprised properties situated both in the Districts 
of Jessore and Khulna. The Subordinate Judge of Jessore had 
territorial jurisdiction to entertain tke suit and to pass the mortgage 
decree, as some of the properties mortgaged was situated within his 
jurisdiction. 

The learned Advocate for the appellant contends that the funda- 
mental proposition is that a Court has only power to sell property 
within its territorial jurisdiction and if the property is beyond its 
territorial jurisdiction, it can only be sold by the decree being trans- 
ferred to the Court within territorial limits of which it lies. For 
supporting this proposition he contends that the word may in 
section 39 of the Civil Procedure Code means smwst, He puts 
forward his’argument in this way. The words ‘fon the application 
of the decree-holder ” implies that the Court which passed the 
decree is not to act svo motu, The word “may” must have the same 
meaning in reference to all the clauses, (a) to (c) of sub-section 1, 
and as regards cases falling within clauses (a) and (b) as it is obli- 
gatory on the Court which passed the decree to transfer the decree 
on the application of the decree-holder on the ground that it cannot 
issue execution process outside its territorial jurisdiction, the word 
may in reference to cases falling within these two clauses means 
must. He says that the same meaning must be given to the word 
‘may’ in reference to clause (c), the first part of which contemplates 
a decree for sale passed in a mortgage suit. It seems to us that the 
learned Advocate for the appellant is right when he contends that 
the clause (b) deals with a simple’ money decree and the first part 
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of clause (c) with a final decree for sale in a mortgage suit. The 
first question for consideration is whether the word “may” in 
section 39 means “must”, To decide this question we will have 
to examine the cafena of sections beginning from section 37 but at 
this stage we may observe that clause (d) of sub-section r, 


_ Section 39 militates against view contended for by the appellant. 


Certainly the word “may” implies in connection with clause (d) 
that the Court has a discretion and has not to act under compul- 
sion. 


Dad 


Section 38 provides that a decree may be executed either by the 
Court which passed the decree or by the Court to which it is sent 
for execution. The meaning is plain. Two classes of Courts shall 
have jurisdiction to execute, namely (1) the Court which passed 
the decree and (2) the Court to which it is transferred for execution. 
Read with the rules of procedure relating to transfer of decrees it 
means that in the matter of execution the jurisdiction of the first 
class of Courts is primary but that of the second class is derivative ; 
the foundation of jurisdiction of the latter being an act, namely the 
act of transfer, of the first class of Courts, This idea is also brought 
out by the terms of section 42, for the powers of the transferee 
Courts are to be measured by those cf the Court which had 
passed the decree. Section 37 which in its natural sequence ought 
to have come after section 38 defines the phrase “ Court which 
passed the decree.” The definition has an expanding effect, In 
addition to the Court which had actually passed the decree sought 
to be executed certain other Courts are brought within the expres- 
sion, This section gives jurisdiction to execute to Courts which 
would not otherwise have had jurisdiction, being Courts which 
would not have come within the two classes mentioned in section 38, 
The two clauses of section 37 proceed upon different principles. 
Clause (a) proceeds upon a principle of convenience on the view 
that the machinery of the Court of first instance is more suitable than 
that of the Appellate Court, and also on the principle that a party 
aggrieved by an order passed at the execution stage may have an 
appeal to same tribunal or hierarchy of tribunals: by which an appeal 
from the decree in the suit itself would have tried. The first part 
of clause (b) proceeds upon a principle of necessity. Civil Courts 
of justice which exist to give relief in cases of infringment of civil 
rights would otherwise have been stultified. The second part 
of clause (b) gives concurrent jurisdiction to two Courts, the Court 
which had actually passed the decree shorn at the time of execu- 
tion of a part of its jurisdiction (may be pecuriary or territorial), 
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and the Court which at that time had acquired a new jurisdiction 
namely that of the former. In this case a Court which had no 
territorial or pecuniary jurisdiction over the subject matter at the 
time of: execution case can entertain and carry on execution, and 
it shows that there are exceptions to the proposition that the 


Court which passed the decree cannot take in execution properties , 


outside its territorial jurisdiction. 

We will now examine the terms of Section 39. The word 
“may” used in reference to Courts ordinarily implies a discretion 
inthe Court. The word “on the application of the decree-holder” 
signifies that such discretion is to be invoked by a party, in this 
case the decree-holder, He has to pray for it. Discretion implies 
a power of refusal, not an arbitrary power, but a fettered power, 
one to be exercised by judicial authority. Do then clauses (a) 
and (b) of sub-section (1) militate against this ordinary significance 
of the word “ may”, Readirg these two clauses carefully we 
think they do not. Let us take the case of a decree-holder who 
has obtained a simple money decree of a small amount against a 
man of position and means who has money sufficient to liquidate 
the decree in deposit to his credit in the very Court which had 
passed this decree but who is a resident outside the territorial 
limits of the Court which had passed the decree. To the Court 
which had passed the decree an application is made by the decree- 
holder for transfer of the decree to the Court which had juris- 
diction over his person with the avowed purpose of putting him 
under arrest. Under Section sr that is one of the recognised 
modes of execution, but Courts are also required to see that its 
processes are not aLused. The Court which had passed the decree 
can in such acase in our judgment refuse to transfer the decree, 
and if it does it would be doing the right thing. Clause (b) is 
more significant and lends support to the view we are taking. The 
words used there are “has not property......within the local limits 
of the jurisdiction of Court which passed the decree sufficient to 
satisfy etc”. This implies that if there are sufficient properties 
within its jurisdiction to satisfy the decree the Court which had 
passed decree may in its discretion refuse to transfer the decree 
to another jurisdiction on the ground that the decree-holder should 
proceed against the properties within its jurisdiction in the first 
instance. We accordingly hold that source of the general principle 
that a Court has no power to take into execution property beyond 
its territorial limits lies not in Section 39 of the Code but has for 
jts basis a different principle—a prirciple of universal, or as it has 
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been called by Atkinson, J. a principle of international jurispru- 
dence in a passage in the Bank of Bengal v. Sarat Ghandra 
Mittra (1), which passage has been quoted with approval by 
Suhrawardy, J. in Hari Das Basu v. The National Insuranca 
Company, Lid. (2), That principle is founded on the principle 
that a Court cannot ordinarily issue its processes beyond its 
territorial limits. l 

We have examined the provisions of the Code in some detail 
and have based our views on them because the effect of section 
39 has been stated differently at different times by this Court. [See 
for instance the observations in Ambika Ranjan Majumdar v. 
Manikganj Loan Office Ltd, (3), where the word “may” has been 
construed to mean must in reference to a case coming under clause 
(b) of section 39 and also the cases following], In the case where 
the mode of execution prayed for is by appointment of a receiver, 
there cannot be any doubt that the Court which had passed the 
decree can appoint a receiver though the properties over which 
the Receiver is appointed are partly or wholly outside its territorial 
limits. Where sale of immovable property in execution of a 
simple money decree is asked for in the Court which had passed 
the decree, such Court cannot proceed to sell, if the property is 
outside its territorial jurisdiction, for the first effective step in the 
course of execution, namely the step to be taken for attachment, 
cannot be taken by it. Inthe case of a mortgage execution no 
attachment is necessary. The first matter of importance for 
bringing the property to sale in such a caseis the settlement of 
the terms of the sale proclamation for which no prgcess in the 
sense in which we use it (that is excluding notices for appearance 
of the judgment-debtor or summons on witnesses) has to issue 
and up to the sale no other process has to be issued, the sale pro- 
clamation being in law only regarded as an advertisement intended 
to protect the judgment-debtor’s interest at the impending forced 
sale. Itis only after the sale has been confirmed that a process 
has to issue from the Court holding such a sale namely the writ 
for possession. ít is on these broad principles we hold that there 
is no bar to a Court which had passed a decree for sale ina 
mortgage suit from selling any portion of the mortgaged property 
or any independent item situated outside its territorial jurisdiction, 
it having had jurisdiction to entertain the suit and to pass the 

(1) (1918) 4 Pat. L. J. 141. 


(2) (1931) L L. R, 59 Cale, 199 (202), 
(3} (1929) I. L, R. 57 Calc, 67. 
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decree by reason of part of the mortgaged property or some other 
item of mortgaged property being within its territorial limits, 

We will now proceed to examine the reported cases relating to 
the sale of ‘mortgaged properties outside jurisdiction by the Court 
which had passed the final decree for sale. 

The first reported decision of importance is the case of Maseyk 
v. Stee? (1). There the Subordinate Judge of Rajshabie passed 
a decree for sale on the basis of a mortgage which comprised 
immovable properties situated within Rajshahie and also within 
another district, Naya Dumka. Both these properties were sold 
by the Rajshahie Court. The question was raised as to the 
jurisdiction of that Court to sell the property in Naya Dumka, 
Patheram, C, J. first pointed oul the distinction between a simple 
- money decrce anda decree for sale. He said that in the former 
case an Officer of the Court has to attach the property and has to 
proceed to sell and to give possession of it in his capacity of officer 
of Court, which corresponds with that of the Sheriff of Calcutta 
and in doing that his powers would be limited by the territorial 
jurisdiction of the Court of which he isan officer. He then said 
that Section 19 of the Code of 1882 (which corresponds to section 
17 Of the present Code) gave the Rajshahie Court power to 
order the sale of the mortgaged properties. By the mortgage 
the mortgagor contracted with the mortgagee for sale of the 
hypothecated properties for the satisfaction of the dues of the latter 
incase of non-payment and the learned Chief Justice said that a 
decree for sale passed ina mortgage suit isin effect though not 
in form, a degree fcr specific performance. “The Court in its 
decree directs the mode and appoints the person who is to carry 
out the sale”, On this principle he distinguished a sale in execu- 
tion of a decree for sale from a sale in execution of a simple 
money decree and held that the Rajshanie Comt had jurisdiction 
to sell the Naya Dumka property. Ghosh, J. referred to Section 
223, sub-section 1, clause (c) of the Code [section 39 (r)c¢ of the 
present Code] and said that that section only meant that the 
decree may be transferred to another Court when it may be 
necessary for the Court which had passed the decree to direct 
that proceedings be sent to another Court within the jurisdiction 
of which the property may be situated. The language employed 
by him implies, as he himself explained ina later case [Gopi 
Mohan v. Doybaki Nandan (2)], that the word “may in that 

(1) (1887) I. L. R, 14 Cale. 661. 

(2) (1891) I, L. R, 19 Cale. 13, 


59 


CIVIL, 


1939. 
gee 


Sakti Nath Roy 
Chowdhury 


V. 
Jessore United 
Bank, Ltd. 


R. C. Mitter, F. 


60 
CIVIL 
1939 


Sakti Nath Roy 
Chowdhury 


v. 
Jessore United 
Bank, Ltd. 


R. C. Mitter, F. 


THE CALCUTTA LAW JOURNAL, [VoL LXX, 


section implies a discretion and that in the case of a decree for 
sale the transfer to another Court should be made ọn grounds 
of convenience or for protecting the interest of the judgment- 
debtor but that clause does not oust the jurisdiction of the Court 
which had passed the decree forsale to sell where the property 
to be sold is outside its territorial jurisdiction. He based his 
judgment on the principle that a Court which had authority to 
to pass a decree for sale must be taken to have authority to sell 
the property covered by the decree and for this proposition he 
referred to the statutory form of a decree for sale. 

The next case is Kartick Nath Pandey v, Tilukdhavi Lall (1). 
There the whole of the mortgaged property was within the local 
limits of the Court of the Subordinate Judge of Bhagalpur which 
had passed the decree for sale. Atthe time of execution, how- 
ever, the property was outside the limits of that Court and was 
placed within the local limits of the Court of the Subordinate 
Judge of Monghyr, a Court created after the decree. The Sub- 
ordinate Judge of Bhagalpur was asked by the decree-holder to. 
sell the property but the judgment-debtor objected that he had 
no jurisdiction and urged that the application for execution could 
only be entertained by the Monghyr Court on a transfer of the 
decree, This objecjion was overruled by this Court. The con- 
tention of the judgment-debtor was mainly based on clause (c) 
sub-section 1 of section 223 of the Code of 1882 [=Section 39 
(r)(c) of the present Code.| Norris and Beverley, J. J. held 
that that clause did not ¢uztai/ the jurisdiction of the Court which 
had passed the decree but had extended its jurisdiction by allowing 
it to transfer the decree for execution to another Court. It gave 
to that Court “a discretion either to execute its own decree or on 
the application of the decree-holder to send it to another Court 
for execution’. Referring to clauses (a) and (b) the learned Judges 
said that those clauses meant that, where the Court which has 
passed the decree finds it snconventen? to execute the decree it- 
self, it will have the ower to transfer it for execution by another 
Court on thé application of the decree-holder. In holding that 
the Bhagalpur Court had jurisdiction to sell the property they 
followed the principle laid down by Ghosh, J. in Maseyk’s case 
(2) that a Court which had passed the decree for sale had juris- 
diction to sell. In the case of Sreenath Chakravarty v. Priya 
Nath Bandopadhya (3) Mukherji, J. observed at page 836 that 


(1) (1888) I. L. R. 15 Calc. 667. (2) (1887) I. L. R, 14 Cale. 661, 
(3) (1930) I. L, R, 58 Calc. 833. 
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the case of Kartic Nath Pandey vy. Tilukdhari Lal(1) and other 
cases proceeding on the same lines with it must be regarded as 
having been overruled by the Full Bench in Prem Chand Dey v. 
Mokhada Devi (2). We will hereafter examine the case which 
was before Mukherji and Mitter, J. J, the decision of the Full 
Bench’ in Prem Chand Dey's case (2) and the correctness of the 
said dictum, 

To continue our review of the series of cases which concerned 
the question of the jurisdiction of the Court which had passed the 
decree for sale to sell property outside jurisdiction, [leaving out for 
the present the Full Bench case of Prem Chand Dey (2)| the next 
case of importance is Gopi Mohan Roy v. Doybaki Nandan Sen (3). 
There also the validity of a sale of property by the Court which 
had passed a decree for sale was upheld although the property sold 
was outside its territorial jurisdiction. Ghosh, J. proceeded upon 
the same principle on which he had proceeded in deciding 
Maseyk’s case (4). This judgment is of importance because in it 
the learned Judge removed some ambiguities in his judgment in 
the former case on the scope of section. 223(1) (c). 

Case of Gopi Mohan Roy vy. Doybaki Nandan (3) was followed 
in the case of Zintouri Debya v, Skib Chandra Pal Chowdhury (5) 
where, however, an attempt was made to explain the Full Bench 
decision in Prem Chand Dey (2) on a hypothesis which seems to us 
to be doubtful, in view of the provisions made in the second para- 
graph of section 649 of the Code of 1882 which corresponds to 
section 37(b) second part of the present Code. The next case is 
Jagernath Sahai y. Dip Rani Koer (6). Although there was no want 
of jurisdiction to sellin the third Subordinate Judge of Muzuffer- 
pore who had passed the decree for sale, on the ground, as stated 
in the judgment, that each Subordinate Judge has jurisdiction over 
the whole District, and the sale could have been upheld on that 
ground alone, the learned Judges reaffirmed the principle formu- 
lated in Gogi Mohan Roy and Tincousi Debya's cases (3) and (2). 
In this case also the Full Bench decision in Prem Chand Dey (2) 
was distinguished and we think on right lines. The line of cases of 
this Court beginning from M asyek's case (4) was approved by the 


(1) (1888) I, L, R. 15 Cale, 667. 
(2) (18g0) I, L. R. 37 Cale. 699. 
(3) (1891) I. L. R. 19 Cale. 13. 

(4) (1887) I. L. R. 14 Cale, 661. 
(5) (1894) I. L, R, 21 Calc. 639. 
(6) (1895) I. L, R, 22 Calc, 871, 
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ih Full Bench of the Madras High Court in Ramier v, Muthukrishna 
1939. Aiyar (1) where the earlier Full Bench in Z Z. R, 42 Mad, 827 

Sakti Nath Roy Was explained, The Patna and the Lahore High Courts have also 
Chowdhury taken the same view [Sheik Abdul Hadi v. Kambultunnissa (2); 


Jeasore United Girdhavi Lal y. Pars Ram ( y}, The Patna case is on all fours with 
panky bie i the case before us, because the only property sold by thé Court 
R. C. Mitter, ¥. which had passed the morigage decree at the questioned execution 
G was outside its jurisdiction, the other property which gave to that 
Court jurisdiction to try the mortgage suit baviog been sold atan 

earlier execution, 

We will ncw consider whether Mukherji, J. was right when he 
said in Svreenath Chakravarty’s case (4) that Kartic Nath Pandey’s 
case (5) proceeding on the same lines meaning thereby Masyek’s 
case (6) and the cases of this Court which we have reviewed above, 
have been overruled by the Full Bench in Prem Chand Dey’s case 
(7), The facts of that case was that a rent decree was cbtained on 
the 6th July, 1923 inthe third Court of the Munsiff at Bhanga. 
This decree was being executed asa money decree against some 
land which was within the lccal limits of the first Cout of the 
Munsiff at Bhanga. The question was a question of limitation, 
namely, whether an application for execution presented to the first 
Court of the Munsiff at Bhanga on the 27th August, 1928 on a 
transfer of the decree was barred by time. This question depended 
upon the further question whether an application for execution 
presented in the Gopalgunj Court (which Court by reason of transfer 
of jurisdiction was to be‘regarded as the Court which had passed 
the decree) on sth July, 1925 (1926 ?) in which the decree-holder 
wanted to proceed against the self same immovable property 
situated within the local limits of the First Court of the Munsiff at 
Bhanga, could be entertained by that Court. The Article which 
governed the case was, according to the learned Judges, Article 0 
of schedule III of the Bengal Tenancy Act. If that application 
could be entertained by that Court the further contention of the 
decree-holder was that the application for execution filed on the 
27th August, 1928 in the First Munsifi’s Court at Bhanga was to 


(1) (1932) I. L, R, 55 Mad. 801 at 807-808. 
(2) (1925) A. I. R. Pat. 139. 

(3) (1933) I. L, R. 14 Lah. 457. 

(4) (1930) I. L, R. 58 Calc. 832 (836), 

(5) (1888) I. L. R. 15 Calc, 667. 

(6) (1890) I, L. R, 17 Calc. 699. 

(7) (1887) 1. L, R. 14 Calc. 661, 
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be treated as a continuation of the application filed in the Gopal- 
ganj Coyrt on the 6th July, 1925 (1926 ?) It was held that the 
Gopalganj Court could receive the application for execution, 
though it could not make an order for sale, attach the property in 
execution and carry out its order for sale passed at the execution 
stage. Those things must be done by the rst Court of the Munsiff 
at Bhanga and for that purpose the Gopalganj Court would have 
to transfer the decree to that Court. It was also held that the last 
application made to the rst Coutt of the Munsiff at Bhanga on the 
24th August, 1928 was to be treated as continuation of the applica- 
tion for execution: made on the 6th July, 1925 (1926 ?) to the 
Gopalganj Court, and as this last mentioned application was within 
three years of the decree the execution proceedings were not bar- 
red by limitation under Article 6 of schedule III of the Bengal 
Tenancy Act. It is necessary to observe, firstly, that the decree 
under execution was not a decree for sale. It was a rent decree 
which was sought to be executed not under the procedure of 
Chapter XIV of the Bengal Tenancy Act but as a money decree. 
An order for sale was necessary from the executing Court and 
that order had to be carried into effect by attachment and sale. 
The order of attachment had to be made and writ of attachment 
had to be issued and executed. The observations of Mukherji, 
J. therefore that Kastick Wath Pandey’s case (1) and all cases in 
that line had been overruled by the Full Bench in Prem Chand 
Dey’s case (2) was an obiter. There is no such observation 
in the judgment of Mitter, J. who had also referred to Prem 
Chand Dey's case (2). Mitter, J. referred to Prem Chand Dey’s 
case (2) for the general proposition that a court which passed 
the decree had no jurisdiction to order the sale of property outside 
its jurisdiction in execution, Stated in that form the proposition is 
quite correct. Mitter J. pointed out that the Gopalganj Court 
could receive the application for execution but it could not attach 
or sell the property in question. It is also pertinent to observe 
that in the same page of the report in which Mukherji, J. made 
the said observation he referred to Begg, Dunlop’s case (3) and 
Ambica Ranjan Majumdar's case (4). In the former case the 
vital difference between money decree and a mortgage decree in 


(1) (1889) I. L. R. 15 Cale. 667. 
(2) (1890). L. R. 17 Cale. 629. 
(3) (1911) I. L. R. 39 Calc. 104; 14C, L. J. 228. 
{4) (1929) I. L. R, 57 Calc. 64. 
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the matter of selling property outside jurisdiction by the Court 
which had passed the decree is maintained and the line of cases 
beginning with Afasey&s’ case (1), i. e. Maseyh’s case (1), Kartick 
Nath Pandey’s case (2), Gopi Mohan Roy's case (3), Tincouri 
Debya’s case (4) and other cases are expressly approved : Begg vV. 
Dunlop case (5) In Ambica Ranjan Majumdars case (6)* the 
same distinction is noticed and no dissention is expressed to that 
line of cases, A critical examination of Frem Chand Dey’s 


‘ease (7) would show that the line of cases beginning from 


Maseyk’s case (1) have not been touched. The facts of the case 
before the Full Bench were these :— 

A suit on a mortgage was instituted in the Court of the Munsiff 
at Bishunpore and a decree for sale was passed by that Court by 
consent. Before the institution ofthe suit tbe said Court had lost 
jurisdiction over the property included in the mortgage by a trans- 
fer of jurisdiction by a notification of the local Government. ‘The 
Sudder Munsift’s Court at Bankura was at that time and at all mate- 
tial times the Court which had territorial jurisdiction. ‘The consent 
decree for sale was enforced in execution by the Munsiff of Bishen- 
pur who sold the mortgaged property. On objection by the judg- 
ment-debtor this sale was set aside by both the Courts below on 
the ground of lack of jurisdiction. When the appeal against these 
orders ofthe Courts below was heard by a Division Bench of this 
Court the latter referred two points for the consideration of the Full 
Bench. These points were 

(x} Whether the judgment-debtor was entitled in the course of 
execution proceedings to attack the decree itself as being void. 
This point the Division Bench was inclined to ‘answer in the 
negative, 

{2) Whether the Munsiff at Bishunpur could sell a property 
which was outside its territorial jurisdiction. The Division Bench 
was not disposed to agree with Kartick Nath Pandey’s case (8) and 
referred that case for the consideration of the Full Bench. Four 
Judges of the Full Bench firstly laid down the proposition that 
Courts of this country have no powerto entertain a suit relating 
to immovable properly orto an interest in immovable property 
outside its territorial jurisdiction. They accordingly held that the 


(1) (1887) I. L. R. 14 Calc. 661, 

(2) (1888) I. L. R. zg Calc. 667. (3) (1892) 1. L. R, 19 Cale. 13. 
(4) (1894) 1. L., R. 21 Calc. 639, 

(s aor I. L. i 39 Calc. 104 ( 109}; 14 C. L. J. 228 (231). 

(6) (1929) f. L. R. 57 Cale. 64. (7) (i850) I, Le R., 17 Cale. 699, 
(8) (1888) I. L. R. 15 ‘Cale. 667, 
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Bishunpur Court had no jurisdiction to entertain the mortgage 
suit and ta passa decree for sale. The second proposition which 
they laid down was that execution of a decree is only a continua- 
tion of the suitand on the principle involved in this proposition 
they made the observation that “there appeared no legitimate 
reason why a Court in a later stage of a suit should have greater 
powers than it possessed at its institution”. The third proposition 
which they laid down as a general proposition was that territorial 
jurisdiction was a condition precedent to a Court executing a 
decree. In the last paragraph of their judgment the ratio of 
the decision is stated. The decision was rested entirely on 
what we have called above the second proposition and the prin- 
ciple following therefrom namely that as the Court had no territo1ial 
jurisdiction al the time when it passed the decree for sale, the 
sale in execution of the void decree for sale was also void. No 
reference was made to Kartick Nath Pandey’s case (1) though 
that case was expressly mentioned in the order of reference, be- 
cause we think that case did not require re-consideration by the 
Full Bench on the line of reasoning it took, for in Kastick Nath 
Pandey’s case (1) the decree for sale had been passed by a Court 
which had power to pass such a decree. In Maseyf’s case (2) 
Ghose, J. formulated the principle that a Court which passed a 
decree for sale had also the power to carry it out. Kaztick 
Nath Paniey’s case (1) was also rested on a corollary from this 
principle. In Gopi Mohan Roy’s case (3) which came up just a 
year after the Full Bench, Ghose, J. who was also a member of 
the Full Bench upheld a mortgage sale of property outside juris- 
diction by the Court which had passed the decree for sale, that 
Court having jurisdiction to pass such a decree. He rested his 
decision on the second proposition laid down by the Full Bench 
in Prem Chand Dey's case, (5) that execution proceedings are 
Only continuations of the suit, The Full Bench in our judgment 
accordingly did not touch these cases, where the decree for sale 
had been passed by a Court, which had jurisdiction to entertain 
the suit and to pass a decree for sale, and had been executed by 
such a Court by selling property outside its territorial jurisdiction. 
In Jagernath v, Dip Rani (6) the Full Bench was cited and dis- 


(1) (1888) I. L. R. 15 Cale. 667. 
(2) (1887) I. L. R. 14 Calc. 661. 
(3) (1891) I. L. R. 19 Cale. 33. 
(5) (1890) I. L. R, 17 Cale. 699. 
(6) (1895) I. L, R. 22 Calc, 871, 
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ne tinguished on these lines by Prinsep and Ghose, JJ,, the last 
1939. mentioned Judge, as we have already stated was also g member 
er Roy of the Full Bench who had delivered a separate but concurring 
Chowdhury judgment, We respectfully dissent from the oġiter dictum of 


jesce “Unite Mukerji, J. made in Sreenath Chakravarty’s case (1) and hold 
Bank, Ltd. that the law laid down io Kartick Nath Pundey’s case (2) atd in 
GENA the same line of cases is still good law in this Court. We accord- 
R., C. Mitter, Fa . 
n ingly overrule also the second ground urged by the appellant and - 
dismiss the appeal with costs to auction-purchaser respondent, 
Hearing fee 5 gold mohurs, 


Khundkar, J :—I agree. 
Pe R Appeal dismissed. 


(1) (1930) I. L. R. 58 Calc. 832 (836). 
(2) (1888) I. L. R. 15 Calc. 667. 
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"y 


[ON APPEAL FROM THE Cuer Court or OupH 
AT Lucknow}. 


Procedure— Oudh— Decision of Chief Court in original jurisdiction—Whether 
appeal lies direct to His Majesty—Code of Civil Procedure, (Act V of 1908) 
sections 109, IIO, 111—Oudh Courts Act (U P. ActliV of 1925), Seca 
tion 12(1). 


Section 12(1) of the Oudh Courts Act, 1925, provides “ Except as otherwise 
provided by any enactment for the time being in force, an appeal from any ori- 
ginal decree or from any order against which an appeal is permitted by any law 
for the time being in force, made by a single Judge of the Chief Court, shall lie 
to a Bench consisting of two other Judges of the Chief Court, ” 

It is not to be regarded as either orderly or practicable that an unsuccessful 
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litigant before the Chief «Court of Oudh in its: original jurisdiction should have 
the optional! right to appeal to His Majesty in Council under sections 109 and 110 
of the Code of Civil Procedure either after first appealing to an appellate bench 
of that Court or by omitting that tribunal as he chooses, and it was not the inten- 
tion of the provincial legislature by the Ondh Courts Act, 1925, to introduce any 
such system. ‘The effect of sestions 109 and 110 of the Code of Civil Procedure 
taken together seems to be to provide an appeal to His Majesty where no further 
appeal lies in India. The Indian legislature was not claiming by the terms of 
the Code to abridge or to extend the prerogative, the discretion which section 112 
affirms applies to the rejecting as well as to the receiving of appeals, the prero- 
gative not being finally concluded for either purpose by section 109. 


The plaintiffs brought actions against the defendants within the jurisdiction of 
the Chief Court of Oudh in respect of matters involving, apart from extensive 
disputes of fact, a number of important legal questions. The actions having been 
dismissed by the Chief Court in its original jurisdiction, the plaintiffs applied to 
that Court under sections 109 and 110 of the Code cf Civil Procedure for a certi- 
ficate that the case was fit for appeal to His Majesty in Council. That appli- 
cation having been refused, the plaintiffs petitioned His Majesty in Council for 
special leave to appeal to His Majesty, on the ground that section 12{1) of the 
U. P. Act IV of 1925 gave a right of appeal under section 1o09(b) of the Code, 
The defendants were not represented on the hearing of the petition, and the 
Board gave leave to appeal with liberty to the defendant respondents to take the 
preliminary objection that special leave to appeal ought not to have been given : 


Held, on presentation of the appeal, that the Board had a full discretion to 
hold, as it did hold, that special leave ought not to have been given, and that 
they had that discretion notwithstanding the undoubted right of the provincial 
legislature to give powers to, or to withhold them from, the new Chief Court, 
and having regard to the interests of the administration of justice in the province, 
which interests would be detrimentally affected by any procedure under which 
the appellate functions of the Chief Court were ignored, 


Quere, whether the expression “‘an appeal shall lie” merely signifies authority 
to appeal to the named tribunal or implies a prohibition’against appealing to any 
other tribunal. 

Consolidated Privy Council Appeal No. 7o of 1935 by special 
leave from two decrees dated December 22, 1930, of the Chief 
Court of Oudh in its original civil jurisdiction (Wanavutty, 7.). 


In 1928, the plaintiffs instituted two suits against the defen- 
dants (the present respondents) which involved extensive issues 
of fact, custom and law, relating to the right of the first plaintiff, 
Bhaya Mohammad Azim Khan, to the taluqdari estate of Nanpara, 
and to the rights of some or all of the plaintiffs to certain extensive 
non-taluqdari property, in succession to one Raja Mohammad 
Siddique Khan who had died in1go7. The issues involved in 
the suits are indicated in the judgment of the Board. The trial 
judge having signed two decrees dated February 16, 1931, dis- 
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Eres missing both suits, the plaintifs in the following Mayj filed in the 
193%, Chief Court applications under sections 109 and Irro ofthe Code 
Bhaya Mohammad ©! Civil Procedure for a certificate that the case was fit to be 
Azim Khan taken on appeal to His Majesty in Council. In September, 1931, 


‘Raja Saadat Ali tbe Court (Wazir Hasan, C. J, and Srivastava, J.) refused the 

K han, . certificate on the ground that an appeal to His Majesty did ‘not 
lie from the decree of the trial judge under section 109 of the 
Code. The plaintiffs thereupon in March, 1932, lodged a peti- 
tion to His Majesty in Council for special leave to appeal, which 
was heard in April. The defendants were not represented at 
the hearing of the petition although they had notice of it, and 
the Board granted special leave, reserving to the defendants 
libérty to contend by way of preliminary objection to the appeal 
that special leave ought not to have been granted. The plaintiffs 
having duly appealed to His Majesty, the defendants now objected 
that special leave ought not to have been given. 

R, F Roxburgh, K.C., and S. Hyan, for the Respondent, 
Raja Sadaat : Special leave to appeal to the Board ought, it is 
submitted, not to have been granted. There 1s certainly no appeal 
as of right direct to His Majesty in Council from the decision of 
a single judge of the Chief Court, Oudh, and it would be 
undesirable that such a course should be allowed. (Counsel 
reviewed the relevant statutory provisions: Section 80A of the 
Government of India Act, 1915, the Oudh Courts Act, 1925, and 
sections 4 (1), 109, 110, 112 of the Code of Civil Procedure). 

It is impossible to define exhaustively the prerogative to 
grant or refuse leave to appeal. Counsel referred to Safford and 
Wheeler's Privy Council Practice, at p. 732. But where an 
appeal lies to an appellate Court in India, the implication, it is 
submitted, is that appeal direct to the Privy Council should not be 
permitted. 

J. P. Eddy, K. Ca, T. Fa R, McDonnell, and Rashid, for the 
legal representatives of Mumtaz Ali Khan, referred to Barker v, 
Edger (1) Nicolle v, Nicolle (2) and Sardar AŬ Y, Dalimuddin (3). 

Dunne, K. C., and Wallach for the Appellants; The fact 
that section r2 of the Oudh Courts Act, rọ25, givesa right of 
appeal to an appellate bench of the Chief Court does not mean 
that there may not be other concurrent rights of appeal, At the 
material date, section r2 began with the words “except as other- 


(1) [1898] A, C. 748 (754). 
(2; [1922] 1 A. C, 284. 
(3) (1929) L. L. R. 56 Cale. 522, 
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wise provided by any enactment for the time being in force”, the 
effect of which was to preserve the effect of section z09 of the 
Code of Civil Procedure. That latter section expressly provides 
for appeal direct to the Privy Council from a decision of a High 
Court given in its original jurisdiction. The Chief Court, Oudh, 
is £ High Court within the meaning of that term in section 3 (24) 
of the General Clauses Act, 1897. 

Roxburgh, K. C., in reply. 

C A, Ve 

Their Lordships’ judgment was delivered by 

Sir George Rankin :—This appeal is brought from two 
decrees of 22nd December, 1930, madein the exercise of the 
original jurisdiction conferred upon the Chief Court of Oudh by 
section 7 of the Oudh Courts Act, 1925, an Act of the Local Legis- 
lature of the United Provinces of Agra and Oudh. By these decrees 
Nanavutty J., as trial Judge, after a prctracted hearing, dismissed two 
Suits (numbered respectively 11 and 12 of 1928), which had been 
instituted on the 2nd November, 1928. The two suits were tried 
together and one judgment was ‘given covering the issues in both, 
They came on for hearing onrsth July, 1929. Evidence both 
oral and documentary was adduced in great quantity ; the hearing 
continued until znd August, 1929, when the case was postponed 
until 13th February, 1930 ; thereafter the case was heard on a 
number of dates in February, March, and April of that year. 
Sixteen issues in one case and fourteen in the other had been 
framed and ina lengthy judgment the learned Judge considered 
and decided a number of important and difficult questions both of 
fact and of law? 


suit No, x: was brought by 16 persens, now appellants, and 
may be summarily described as brought to establish the right of 
the first plaintiff to the taluqdari estate of Nanpara and the rights 
of some or all of the plaintiffs to certain non-taluqdari property— 
villages, houses and moveables—in succession to Raja Mohammad 
Siddique Khan, who had died on 30th December, 1907 (and 
who is herein referred to as the late Raja). The first defendant 
in that suit (now respondent No. 1) was. Raja Saadat Ali Khan; 
he wasason of the late Raja’s sister, but he claimed to have 
been adopted by one of the late Raja’s widows, Sultanat Begum, 
under the Oudh Estates Act (1 of 1869) andin accordance with 
the provisions of the late Raja’s will, whereby he left successive 
life estates and power of adoption to each of his four widows in 
a certain orders In November, 1925, the Court of Wards had 
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given possession of the Nanpara estate to this defendant. The 
second defendant, Mumtaz Ali Khan (who died in 4934 while 
these suits were pending) was Raja of Utraula (another taluqdari 
estate): he had married Mohammad Kan‘z Begum, sister to the 
late Raja of Nanparaand on her death in igrg had come into 
possession of some of the suit properties under a compromise 
made in 1910 which need not here be detailed. The third defen- 
dant was Rani Qamar Zamani Begum, who had been the first of 
five ladies whom the late Raja of Nanpara had married and who 
had been given a certain interest in his estate for her life by the 
compromise already mentioned. 

In this suit the plaintiffs’ case involved several different 
inquiries. Inthe first place, they hadto displace the adoption 
of Saadat Ali. In tbe second place they had to prove their 
pedigree so as to connect themselves with the admitted pedigree 
of the late Raja of Nanpara. This required that they should 
establish that an ancestor of thé late Raja of Nanpara called 
Jehan Khan, who lived in the middle of the seventeenth century, 
had besides his eldest son Mohammad Khana second son called 
Mabmud Khan, and that this second son was father to one 
Mahabat Khan, arcestor of the plaintiffs, Thirdly, the plaintiffs 
had to show that certain specified individuals among them were the 
persons entitled to succeed on an intestacy, by proving that there 
was acustom of male lineal primogeniture or a custom to exclude 
females from succession. On all these points, and on others, the 
learned trial Judge found against the plaintiffs, 

Suit No. 12 was brougbt by the same 16 plaintiffs together with 
two other persons of whom no mention need here be made. The 
first defendant was Mumtaz Ali Khan, Raja of Utraula, and Saadat 
Ali Khan was the second defendant. The plaintiffs’ claim in this 
suit was laid asthe nearest male agnates of Mohammad Kaniz 
Begum, the first defendant’s wife, who had died in rọrọ., The 
claim was that the plaintiffs were entitled, as her heirs under the 
Oudh Estates Act (I of 1869), to 17 villages, part of the taluqdari 
estate of Utraula which had been transferred to her by her hus- 
band, the first defendant: also that three pattis which had been 
purchased by her had descended to one or other of the plaintiffs 
as non-taluqdari property governed by a custom of male lineal 
primogeniture. The main defences in this case were four, rst, 
that the deeds of gift executed in his wife’s favour by the Raja 
of Utraula had been purely ženami and colourable transactions 
not intended by either party to be operative -but orly to shield 
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the property from creditors : secondly, that the pedigree put forward 
by the plaintiffs to connect themselyes with the lady was 
false : ¢hivd/y, that none of the plaintiffs was her heir, and /ousthly, 
limitation. On these points the finding of the trial Judge was 
against the plaintiffs. 

Tt is not necessary to set cut in any fuller detail the circums- 
tances or subject-matter of the litigation in order to make clear 
that it covered a wide area of disputed fact, and that unless the 
plaintiffs’ claims could be dismissed on facts in ¿imine they in- 
volved a number of important legal questions both as regards 
the application to Muslims of the right of adoption conferred by 
the Oudh Estates Act and other aspects of the law and custom of 
succession, 

The first question for consideration by the Board is presented 
by the fact that their Lordships are asked to act as a Court of first 
appeal from the decision of a learned Judge of the Chief Court 
sitting at first instance. In a case of importance and complexity 
involving fact and law special to the province of Oudh, the ex- 
perience and judgment of an appellate Bench of the Chief Court 
would contribute greatly to clarify the matter in dispute and the 
principles of law applicable to Oudh families and taluqdari estates ; 
indeed it is only to be expected that some at least of the issues 
of fact would have been settled by concurrent findings of the 
Indian Courts. 

The learned trial Judge having pronounced judgment on the 
22nd December, 1930, and signed tLe two decrees on the 16th 
February, 1931, the plaintiffs on the 18th May, 1931, filed in the 
Chief Court applications under sections rco and xro and Order 
XLV of the Code of Civil Procedure asking for a certificate that 
the case was fit to be taken on appeal to His Majesty in Council. 
Two days later (goth May, 1931), they presented to the Chief 
Court a further application askiog that if the Court should hold 
that their request for a certificate could not be granted their 
application therefor might be treated as a memorandum of appeal 
to an appellate Bench of the Chief Court. On erst September, 
1931, a Bench of the Chief Court (Wazir Hasan C. J. and Srivastava 
J.), refused the certificate on the ground thatan appealto His 
Majesty from the decree of the trial Judge did not lie under section 
tog of the Code, and on the application of the 2zoth May, 1931, 
an order was passed in the following terms: “This application 
is not pressed, and is therefore rejected.” The next step taken 
by the plaintiffs was to apply for special leave by a petition lodged 
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on the gth March, 1932, where it was contended that the opening 
words of subsection (1) of section 12 of the Oudh Courts Act, 
192s—“cexcept as otherwise provided by any enactment for the 
time being in force’—gave them a right to appeal from the trial 
Judge direct to His Majesty under section 109 (4) of the Civil 
Procedure Code and that in any event the former Act being an 
Act of a local legislature could not repeal the rights given by an 
Act passed by the Indian legislature. This petition having been 
heard by the Board on 5th April, 1932, in the absence of anyone 
appearing for the respondents, though not without notice to them, 
by an Order iù Council dated oth April, 1932, it was ordered 
that leave ought to be given to the petitioners to enter and 
prosecute their appeal and that the respondents ought to be at 
liberty upon the hearing of the appeal to take the objection that 
special leave to appeal ought not to have been granted. Their 
Lordships have before them a transcript of a few observations 
made at the conclusion of the hearing of the application for leave, 
but they are unable to interpret these as intended to restrict the 
discretion of the present Board afier hearing full argument upon 
the effect of the Indian enactments. Indeed they are not of 
opinion that the question whether special leave ought to have 
been granted can be confined to a bare question of jurisdiction 
or can otherwise be regarded as made up of separate and distinct 
questions of which some are, but others are not, before the pre- 
sent Board. ‘They observe, however, with some concern, that 
though this preliminary point was specially reserved by the Order 
in Council some seven years ago, no party took apy steps to bring 
it expeditiously as a preliminary point before the Board so as 
to avoid useless expenditure of time and money in preparing the 
case for hearing on the merits, should the Board be of opinion 
that special leave should not have been grantede This failure to 
take such steps is, in their Lordships’ opinion, difficult to justify 
and much to be regretted, and it capnot be permitted to influence 
the decision of the Board on the question whether spectal leave 
ought to have been granted. 


The definition of “High Court” given by clause (24) of section 
2 of the General Clauses Act (X of 1897} and sections 4 (1), 
1¢9, Tro, 111 and rr2(r) of the Civil Procedure Code are as 
follows :— . 


“3 (24) ' High Court,’ used with reference to civil pro- 
ceedings, shall mean the highest Civil Court of appeal in the part 
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of British India in which the Act or Regulation containing the 
expression operates. 

(C.P.C.) “4—(1) In the absence of any specific provision 
to the contrary, nothing in this Code shall be deemed to limit 
or otherwise affect any special or local law now in force or 
any special jurisdiction or power conferred, or any special form 
of procedure prescribed, by or under any other law for the time 
being in force. 

“tog. Subject to such rules as may, from time to time, be made 
by His Majesty in Council regarding appeals from the Courts of 
British India, and to the provisions hereinafter contained, an 
appeal shall lie to His Majesty in Council— 


(a) from any decree or final order passed on appeal bya 
High Court or by any other Court of final appellate jurisdiction ; 


“(6) from any decree or final order passed by a High Court in 
the exercise of original civil jurisdiction ; and 

“ (c) from any decree or order, when the case, as hereinafter 
provided, is certified to be a fit one for appeal to His Majesty in 
Council. 

“tro, In each of the cases mentioned in clauses (a) and (2) of 
section 109, the amount or value of the subject-matter of the suit 
in the Court of first instance must be ten thousand rupees or 
upwarda, and the amount or value of the subject-matter in dispute 
on appeal to His Majesty in Council must be the same sum or 
upwards, 


cr the decree or final order must involve, directly or indirectly, 
some claim oy question to or respecting property of like amount or 
value, 

and where the decree or final order appealed from affirms the 
decision of the Court immediately below the Court passing such 
decree or final order, the appeal must inyolye some substantial 
question of law, 


“Irr. Notwithstanding anything contained in section 109, no 
appeal shall lie to His Majesty in Council— 


“(a) from the decree or order of one Judge of a High Court 
established under the Indian High Courts Act, 1861, or of one 
Judge of a Division Court, or of two or more Judges of such High 
Court, or of a Division Court constituted by two or more Judges of 
such High Court, where such Judges are equally divided in opinion 
and do not amount in number toa majority of the whole of the 
Judges of the High Court at the time being ; or 
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“¢%) from any decree from which under section roz no. second 
appeal lies. 


d 
€ yz2,—-(1) Nothing contained in this Code shall be deemed— 


“/a) to bar the full and unqualified exercise of His Majesty’s 
pleasure in receiving or rejecting appeals to His Majesty in Cougcil, 
or Otherwise howsoever, or 


(4) to interfere with any rules made by the Judicial Committee 
of the Privy Council, and for the time being in force, for the pre- 
sentation of appeals to His Majesty in Council, or their conduct 
before the said Judicial Committee. 


The Ondh Courts Act (U. P. Act IV of 31925) was passed to 
amend and consolidate the law relating to the Courts in Oudh, 
Before 1925 the highest Court in Oudh was the Court of the Judi- 
cial Commissioner: the system of land tenure obtaining in the pro- 
vince under the Qudh Estates Act (1 of 1869) gave rise to complex 
litigation, and suits to establish rights of succession to valuable 
talugdari estates were fried at first instance by a Subordinate Judge 
and went on appeal to two Judges of the Judicial Commissioner’s 
Court, By the Act of 1925 the legis lature of the province set up a 
Chief Court. It gave to the new Court jurisdiction as the highest 
civil and criminal Court of appeal and revision (sections 8 and 9), 
thus making it a High Court within the definition clause of section 3 
of the General Clauses Act. It also conferred upon the new Court 
an exclusive original jurisdiction which might be exercised by a 
single Judge, unless statute Or tule otherwise provided. This 
original jurisdiction was not a local jurisdiction confined to the 
precincts of the chief town or any other town, but was ‘a jurisdiction 
over all suits valued at five lakhs of rupees or over. It was not con- 
fined to suits in respect of taluqdari estates: on the other hand it is 
not in doubt that these were the suits for which the new jurisdiction 
was mainly designed . 


By the Lower Burma Courts Act, 1900 (vI of r900), the Indian 
legislature had established a Chief Court for Lower Burma with 
original jurisdiction within the town of Rangoon, Sections r4 and 
15 ofthat Act, which were followed in their wording by sections 12 
and 13 of the Oudh Act of i925, began with the same opening 
words—=“‘except as otherwise provided by any enactment for the 
time being in force.” And the Punjab legislature used the same 
opening phrase in the parallel sections (g and 10) of the Punjab 
Courts Act, r914 [Punjab Act III of 1914]. Section ta({t) of the 
Oudh Act was a condensed version of its predecessors and 
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section r3 introduced little variation save for the reference to section 


93 of the Code which was new. 


“ Lower Burma Courts Act, 1900 (Lower Burma Act VI of 1900). 


I4. Except as otherwise pro- 
vided by any enactment for the 
time being in force, an appeal 
from any decree made by a 
Single Judge of the Chief Court 
or from any order made by a 
single Judge of the Chief Court 
when an appeal from such order 
is permitted by any law for the 
time being in force— 

(a) in the exercise of its original 
Jurisdiction as the principal Civil 
Court of original jurisdiction for 
the Rangoon Town, or 

(2) in the exercise of its original 
Jurisdiction with respect to insol- 
vent debtors and their creditors, 
or 

(c) in the exercise of its original 
jurisdiction in cases withdrawn 
from other Courts under section 
25 of the Code of Civil Proce- 
dure, or 

(d) in the exércise of ary other 
Original jurisdiction of a civil 
nature to which the Chief Court 
may by rule extend this section, 
shall lie toa bench of the Chief 
Court consisting of two other 
Judges of the Chief Court. 


1s. Except as otherwise pro- 
vided by any enactment for the 
time being in force— 

(a) where there is a difference 
of opinion among the Judges 
composing any bench of the 
Chief‘Court, the decision shall be 
in accordance with the opinion of 
the majority of those Judges ; 

(4) if there is no such majority, 
then— 

(i) if the bench is a full bench, 
the decision shall be in accord- 
ance with the opinion of the 
Senior Judge of the bench ; 

(ii) in other cases, the bench 
before which the difference has 
arisen shall refer it to a full 
bench, and shall dispose of the 
case in accordance with the deci» 
sion of the full bench. 


“ Punjab Courts Act, 1914 (Punjab Act 111 of roig). 


9. Except as otherwise provided 
by any enactment for the time 
being in force, an appeal from 
any decree or order made by the 
Chief Court— 

(a) in exercise of its original 
jurisdiction in cases withdrawn 


10, Except as otherwise pro- 
vided by any enactment for the 
time being in force— 

(1) when there is a difference of 
opinion.among the Judges com- 
p siog any bench of the Chief 
Court the decision shall be in 
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Sir George Rankin. tule extend this section diction, the decision shall be in 
Shall lie in the cases and in accordance with the opinion of 
manner following (that is to the Senior Judge; 
say):— (2) in other cases the bench 


(1) if the decree or order is 
made by a single judge, the 
appeal shall lie either toa bench 
consisting of two other Judges, or 
to a Full Bench, as the Court 
may, by general rule or special 
order, direct ; 


(2) if the decree or order is 
made by a bench of Judges not 
being a Full Bench, and the 
Judges differ in opinion, the 
appeal shall lie to a Full Bench, 


“Oudh Courts Act, 1925 


1a.—(1) Except as otherwise 
provided by any enactment for 
the time being in force, an 
appeal from any original decree 
or from any order against which 
an appeal is’ permitted by any 
law for the time being in force, 
made bya single Judge of the 
Chief Court, shall lie to a Bench 
consisting of two other Judges of 
the Chief Court. 

(2) Except as otherwise pro- 
vided by any enactment for the 
time being in force, an appeal 
from any appellate decree made 
by asingle Judge of the Chief 
Court shall lie to a Bench con- 
sisting of two other Judges of the 


before which the question has 
arisen shall refer the question to 
a Full Bench, and shall dispose of 
the case in accordance with the 
decision of the Full Bench. 


(U. P. Act LV of 1925). 


13, Except as otherwise pro- 
vided by section 98 of the Code , 
of Civil Procedure, 1908, or any 
other enactment “for the time 
being in force— 

(i) where there isa difference 
of opinion among the Judges 
composing any Bench of the 
Chief Court the decision shall 
be in accordance with the opi- 
nion of the majority of those 
Judges ; | 

(ii) if there is no such majority 
then-— 

(a) if the Bench is a full 
Bench, the decision shall be in 
accordance with the opinion of 
the senior Judge ; 
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Chief Court, if the Judge who (4) in other cases the Bench 
made the decree declares that before which the difference has 


the case is a fit one for appeal. arisen shall either refer the ques- 
tion to a full Bench and dispose 

7 of the case in accordance with 

, the decision of the full Bench or 


refer the whole case for decision 
toa full Bench. 


No decisions on these sections of the Act of 1900 0r 1914 
have been cited in argument and their Lordships have no know- 
ledge of any difficulty having been occasioned in Burma or the 
Punjab by their terms in the years before 1922 and 1919 respec- 
tively when the Chief Courts became High Courts: or of any 
attempt to claim that the duties of a Court of first appeal from 
Original decrees were thereby cast upon the prerogative whether 
exclusively or at the option of the appellant in each case. The 
Civil Procedure Code of 1882 applied to British Burma in 1900 
and the Code of 1908 applied to the Punjab in 1914, but it does 
not follow that the eftect of the words of exception as they appear 
in the three Acts was necessarily the same, and tbeir Lordships 
will make no assumption on that point. ‚In any case the words 
of exception which introduce each part of section r2 and section 
13 of the Act of 1925 were found in Oudh to produce somewhat 
surprising results. They nullified altogether the meaning of sec- 
tion r3 and gave rise to contentions upon section 12 that rent 
suits as a class were outside sub-section (2) and that appeals not- 
withstanding esub-section (1) lay direct to His Majesty from the 
decisions of a single judge. Accordingly at the instance of the 
Chief Court a bill was introduced into the local legislature in 
1934 and passed (U. P. Act XIV of 1934) to substitute for the 
words of exception words of different and indeed contrary 
significance. ‘Notwithstanding any provision to the contrary 
contained in any enactment for the time being in force” are now 
the opening words of both sub-sections of section 12, and section 
13 now begins; “Notwithstanding anything contained in sec- 
tion 98 of the Code of Civil Procedure, 1908, or in any other 
enactment for the time being in force.” It does not appear, 
however, that there is anything in the Act of 1934 to say that it 
should operate retrospectively, nor is it clear whether section 
219 of the Government of India Act, 1935, has any effect to bring 


the Chief Court of Oudh under the provisions of section trr of 
the Code. 
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Apart from the Federal Court established by the Government 
of India Act, 1935, there is no Court in India having jurisdiction 
over the Courts of the various provinces ina manner comparable 
to the jurisdiction of the Supreme Court of Canada over the Pro- 
vinces of Canada or the High Court of Australia over the States 
of Australia. Moreover from the decisicns of the Supreme Court 
or High Court on appeal from the Courts of a Province or State 
an appeal to His Majesty does not lie save by special leave. The 
alternative right to appeal either to His Majesty in Council or to 
the Supreme or High Court of the Dominion or Commonwealth 
affords no parallel whatever to the right which would accrue to 
an appellant from Oudh if he could come under sections 109 and 
110 of the Code either after going first on appeal to an appellate 
bench or by omitting that tribunal as he chose, 

Indeed it is only with great difficulty that such a state of things 
could be regarded in India as either orderly or practicable. In the 
particular circumstances of Oudh, apart altogether from Act XIV 
of 1934, the intention to introduce such a system could hardly with- 
out paradox be imputed to a provincial legislature. That this should 
be held to be within the intendment of general words of saving is yet 
more difficult. If intended at all it must have been intended as a 
new departure and a noticeable deviation from accepted methods. 

Their Lordships, however, have to construe the Act of 1925 as 
it stood originally, Many cases not affected by Act XIV of 1934 
have been decided by an appellate Bench on appeal and a:substantial 
number have thereafter come before the Board. Their Lordships 
were not asked by learned counsel for the appellants fo hold that an 
appeal to an appellate Bench would be incompetent in a case, such 
as the prerent, where the requirements of section 110 of the Code as 
to value are satisfied ; and they think it right to state expressly 
that they cast no doubt upon the competence of such an appeal. 
The opening clause of sub-section 1 of section 12 makes the section 
give way only to a provision which negatives in the particular case 
either (a) the existence of any right to appeal or (4) the right to go 
to the particular tribunal mentioned, viz, a Bench of the Chief 
Court. 

Where the Code or the Oudh Act says “an appeal shall lie” to 
a named tribunal it is not easy to say with confidence whether a 
negative implication is or is not part of the intention of the phrase— 
that is whether the phrase means only that an appellant can go to 
the named tribunal or that if he appeals at all he must go to that 
tribunal and to no other. If no other appeal ‘be provided there can 
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be no difficulty. Hitherto alternative or optional jurisdiction in P, C. 
appeal has never been a feature of the Indian system of judicature. 1939. - 
On the other hand their Lordships have difficulty in regarding Bhaya Mohammad 
sections reg and rro of the Code as directed to prohibiting an Azim Khan 

. tyo e a : V. 
appeal being brought within a Chief Court in like manner as a Raja Saadat Adi 
Letters Patent appeal is brougbt within a Chartered High Court. Khan, 


The two sections taken together seem rather tc be intended to ‘sj, George Rankin. 
provide an appeal to His Majesty on the footing that no further ig 
appeal in India is provided. Moreover, if these sections negative 
any other forum of appeal save that mentioned therein, the opening 
words of section 12 of the Oudh Act must either be taken with some 
unexpressed qualification or they lead in effect to the result that the 
appeal provided fer within the Chief Court is limited in the case of 
original decrees and final orders to cases under Rs. 10,000 in value. 
Tt is not, of course, impessible that in a suit valued at five lukhs— 
even a suit claiming a taluq—an appeal may be brought over some 
matter that is in value under Rs, 10,cvo but whatever is meant by 
section rz it is not, in their Lordships’ view, an attempt to provide 
for that. 

This may indeed be further demonstrated by a reference to 
clause (¢) in section rog of the Code and to the passage in the 
middle of section rro: " or the decree or final order must involve, 
directly or indirectly, some claim or question to or respecting pro- 
perty of like amount or value.” 

There is nothing in the objection that an Act of the Local Legis- 
lature could not repeal a provision of the Code [¢/, section 80A of 
the Government of India Act], and this objection was not repeated 
at the hearfng of the appeal; but their Lordships do not propose 
to base the advice which they will tender to His Majesty upon any 
decision to the effect that the language of section 12 is effective to 
exclude the provisions of section 1cg of the Code. They wish to 
minimise neither the difficulty which the opening words of section r2 
place in the way of any reliance upon sub-section (1) of section 4 of 
the Code nor the ambiguity which lurks in the phrase “ an appeal 
shall lie.” They have to give effect in a matter of practical and 
indeed constitutional importance to general words of exception 
which have been used by the provincial legislature in circumstances 
which make it difficult to define their scope with complete 
exactness. 

If the right to appeal to an appellate Bench of the Chief Court 
has by this provincial legisiation been given to the appellants without 
excluding them from the terms of section xog or bringing them 
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2 within section 111, their Lordships before advising that His Majesty 
1939. in Council should at the appellants’ option assume the ‘duties of a 


Bhaya Mohand concurrent Court of first appeal for the province of Oudh a$ regards 
pao Kian cases brought in the Chief Court, may reasonably be expected to 
ep Sasa Ali examine with some care the nature of the right asserted to have been 
pen vested in the appellants by section 109 of the Code. To define the 
Sir George Rankin jurisdiction vested in His Majesty in Council and expound the prin- 
B ciples which govern the exercise of the prerogative in reviewing the 
decisions of the Courts in diferent parts of the Empire is a task not 
lightly to be undertaken ; and as the appellants stand upon the terms 
of section rog it will suffice for their Lordships to call attention to 
the fact that this section is qualified not only by its opening words 
and by section r1z but also by section rrz. It is plain from the 
terms of the Code that the Indian legislature was not claiming or 
proposing to abridge or extend the prerogative and their Lord- 
ships have no reason to suppose that the legislature of the United 
Provinces was not fully aware in 1925 of the constitutional position 
when it was setting upa Chief Court for Oudh. The discretion 
which section 112 affirms and maintains applies to the rejecting as 
well as to the receiving of appeals and the prerogative is not whoily 
or finally concluded for either purpose by the provisions of section 
Jog. Their Lordships would certainly be more slow to impair 
than to extend provisions of this character: but the former power 
can be evoked by an occasion which requires it. By the express 
statement of the right which they assert the appellants are disabled 
from maintaining that His Majesty in Council is obliged at their 
option to function asa concurrent Court of first appeal from the 
Chief Court of Oudh; and before such new obligations are 
accepted their Lordships have a duty to see that a proper exercise 
of the prerogative requires them to be accepted. In the present 
case they consider that they have a full discretion in the matter 
and they have considered the circmstances of the case with due 
regard to the undoubted right of the provincial legislature to give 
powers to the new Chief Court or withhold them, and to the 
interests of the administration of justice in the province, which in 
their Lordships’ view would be detrimentally affected by any pro- 
cedure under which the appellate functions of the Chief Court were 
eliminated or ignored. 


By the terms of the Order in Council of 9th April, 1932, they 
have to consider whether special leave to appeal ought to have 
been granted and upon an examination of the various enactments 
they have reached a conclusion adverse to the appellants, If 
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the appellants can still claim to come before an appellate Bench of 
the Chief, Court nothing is here said to prejudice their claim, but 
their Lordships must humbly advise His Majesty that special leave 
to appeal to His Majesty in Council ought not to have been granted 
and that this consolidated appeal should accordingly be dismissed. 
The appellants must pay one set of costs to be divided equally 
between Raja Saadat Ali Khan and Raja’ Mumtaz Ali Khan’s 
representatives. | 

Hy. S, L. Polak & Co: Solicitors for the Appellants, 

Barrow, Rogers & Nevill: Solicitors for the Respondents, 

Nehva & Co: Solicitors for the legal representatives of Mumtaz 
Ali Khan, 


R. G C, Preliminary objection upheld 


& Appeal dismissed. 


CIVIL REVISION. 


Before Mr, Justice B. K, Mukherjea and Myr. Justice 
T, J. Y. Roxburgh, 


MAHESH MISSIR AND OTHERS 
De 


PROVINCE OF BENGAL,* 


Appeal, if competent Decision of a tribunai—Caleutta Improvement Act (Act V 
B, C. and Act XVII B. C. of 1911 jJ—Land Acquisition Act (1 of 1894), 
section 40(1)-~Acquiring authority, if competent to abandon a portion of 
land for which proceedings taken—Calcutta Improvement Act, section 24, 


A decision or a determination by the tribunal constituted under the Calcutta 
{Improvement Act of 1911 of any matter which has no reference to compensation 
in some form or other does not come under the definition of an ‘award’. 


So an order passed by the tribunal against an order rejecting a reference 
under section 49(1) of the Land Acquisition Act is not an appealable order, 


* Civil Revision Case No. 591 of 1939, against the order of the President, 
Calcutta Improvement Tribunal, dated the 18th April, 1939, arising out of a 
reference by the First Land Acquisition Collector. 


OE 


P. C, 


1939. 
no 


Bhaya Mohammad 
Azim Khan 


V. ° 
Raja Saadat Ali 
han. 


Sir George Rankin. 


CIVIL. 
1939» 
rega 


May, 22, 24. 


82 


"Mahesh Missir 


Ve 
Province of Bengal. 


} 


CIVIL, 


1939. 
vo 


May, 24. 


THE CALCUTTA LAW JOURNAL. [ VoL, LXX, 


An acquiring authority is competent to abandon a portion of the land in 


respect of which the proceedings under the Land Acquisition Act have been 
taken ; 


Secretary of State for India in Council v. Mahip Sha (1) referred to. 


Under section 24 of the Calcutta Improvement Act, very comprehensive 
powers are given to the Board of Trustees and they can enter into and perform 
any contract which they might consider necessary for carrying out the purposes 


of an agreement. 

So the Board of Trustees are competent to abandon a portion of the land 
intended to be acquired in pursuance of a contract entered into under the provi- 
sions of section 24 of the Caleutta Improvement Act , 

Application under section 115 of the Code of Civil Procedure. 
The material facts will appear from the judgment. 


Messrs. Surendra Madhab Mullik, Probolh Chandra Kar and 
Sukumar Ghose for the Petitioner. 


Messrs. Bepin Chandra Muilik and Bireswar Bagchi for the 
Opposite Party. 


The judgments of the Court were as follows ; 


Mukherjea, J.:—This Rule is directed against an order 
passed by the Calcutta Improvement ‘Tribunal dated the rth 
April, 1939, rejecting a reference made to it by the First Land 
Acquisition Collector, Calcutta under section 49 (1) of the Land 
Acquisition Act. The material facts may be shortly stated as 
follows -——-Premises No. 40 Lake Road which comprises an area 
of 6 B-s C-6 Ch of lands was scheduled for acquisition under the 
Land Acquisition Act as amended by the Calcuttg Improvement 
Act, under declaration No, 12578L-A., dated the roth June, 1937, 
One Saradindu Mukerji who is stated to be the owner of the 
premises applied to the Board of Trustee for the Improvement 
of Calcutta for exemption of this property from acquisition under 
section 78 of the Calcutta Improvement Act. This application 
was rejected. Thereupon there was an agreement entered into 
between the owher and the Board on the 24th January, 1939, by 
which a portion of the premises measuring 53 Ct. 12 Ch. only which 


' was coloured blue in the map was to be acquired and the balance 


measuring 66 Ct. 12Ch., which was painted pink was exempted from 
acquisition. Proceedings were then taken up by the Collector 
for the acquisition of the blue plot only and the petitioners who 
are alleged to have huts on the pink portion filed applications 
before the Collector stating iter alta that the land to be acquired 


(1) (1936) 41 C. W. N. 497. 
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contained a’part of the access from the lake to their structures 
and that filtered water connections and drains to. their huts also 
ran through that land. It was further stated that they hada right 
to use the water of the tank and Jhil in premises No. 40 and 
40/1 Lake Road. Asthe aforesaid access and water connections, 
were said to constitute an integral part of the huts io the excluded 
portion they prayed for the acquisition of these huts as well, 
Upon that the Collector made a reference to the Court under 
section 49 (1) of the Land Acquisition Act and the question 
referred for determination was, whether the portion of the land 
intended to be acquired formed a part of the house of the peti- 
tioners within the meaning of section 49 of the Land Acquisition 
Act, The tribunal by its order mentioned aforesaid rejected 
the reference on the ground that the reference was incom- 
petent. It is against this order that the present Rule has been 
obtained. 

Mr. Bepin Chandra Mullik who appears for the opposite party 
has raised a preliminary point and he has argued that as the order 
rejecting the reference could have been challenged by way of 
appeal the petition for revision does not lie, We do not think 
that this contention is sound. From the decisions of the tribunal, 
only a limited appeal is given by Act 18 of gyr and as the 
preamble of that Act says, an appeal lies only from the award of 
the tribunal constituted under the Calcutta Improvement Act 
of ro1z. I am unable to hold that a decision on or a determi- 
nation by the tribunal of any matter which has no reference to 
compensation,in some form or other, comes under the definition 
of an ‘award’, That no appeal lies in such cases has been 
expressly held by a decision of this Court inthe case of Sarat 
Chandra Ghose v. The Secretary of State for India(1), The case 
of Dalchand Singhi v. The Secretary of State for India (2) upon 
which reliance has been placed by Mr. Bepin Chandra Mullik 
cannot in our opinion be regarded as an authority in support of 
a contrary view. In that case it was not disputed that an appeal 
would lie against an award but it was observed by the learned 
Judges that such orders had been dealt with in appeal by the 
Allahabad and Madras High Courts, The learned Judges how- 
ever concluded by saying that as there wasa petition in revision 
filed in that case upon which a Rule was obtained they had 
ample authority to deal with the matter under section 115 of the 

(1) (1919) I. L. R. 46 Cale, 861. 

(2) (1916) I. L, R: 43 Cale. 66s, 
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Code of Civil Procedure. We are unable to hold that the order 
passed by the tribunal in the present case was an appealable 
order, 

Coming now to the merits of tbe case it would seem that the 
tribunal has rejected the reference relying on certain previous 
decisions of its own where under similar circumstances the reference 
was held to be incompetent, The reason in substance appears to 
be this. There was a declaration here made under section 6 of the - 
Land Acquisition Act which covers the entire premises including 
both the pink and the blue plots. The agreement entered into 


.between the Trustees on the one hand and Saradindu Mukerji on 


the other, was not in pursuance of clause (4) of section 78 of the 
Calcutta Improvement Act and consequently there was no aban- 
donment within the meaning of clause g of that section. It is said 
therefore that as there has not been an abandonment of the Land 
Acquisition proceedings with regard to the pink portion, section 49 
of the Land Acquisition Act is inapplicable, for it cannot be said 
that the provisions of the Act are being enforced for the acquisition 
of a part of the house, unless the acquisition of the lands upon 
which the remaining part of the house stands is abandoned. There 
can be no doubt, in my opinion, that unless at the present moment 
there has been an abandonment of the acquisition with regard to the 
pink portion no question of reference under section 49 of the Land 
Acquisition Act can possibly arise. But the error lies in assuming 
that the only way of abandoning acquisition is that provided by sec- 
tion 78 of the Calcutta Improvement Act. Section 78 lays down one 
particular method, according to which, if any area, the acquisition of 
which has been sanctioned by the Local Government is not required 
by the Board for the execution of the scheme the Board may aban- 
don the acquisition proceedings in consideration of certain money 
payments being made by the owner or an agreement being executed 
by him in conformity with the provisions of that section, But even 
apart from section 78 of the Land Acquisition Act there is nothing 
in the Land Acquisition Act or the Calcutta Improvement Act 
which prevents the acquiring authority from abandoning a portion 
of the land in respect of which proceedings under the Act have 
been taken. As was observed by D. N. Mitter, J. in the case of 
Secretary of State for India in Council v, Mahip Sha (x), “ it was 
consistent with common sense that the party which had been given 
power to acquire land for certain purposes had also the power to 
abandon any such land which was intended to be acquired from 


(1) (1936) 41 C. W. N. 437. 
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acquisition unless there was provision in the statute preventing such 
piecemeal acquisition.” This is also the principle underlying 
section 48 ‘of the Land Acquisition Act. Under section 24 of the 
Calcutta Improvement Act very comprehensive powers are given to 
the Board of Trustee and they can enter into and perform any con- 
tract*which they might consider necessary for carrying out the pur- 
poses of the agreement. There is nothing in law therefore which 
prevents the Board from abandoning any portion of the land 
intended to be acquired in pursuance cf a contract entered into 
under the provisions of section 24 of the Calcutta Improvement Act. 
Whether there has been abandonment or not in any particular case 
would of course depend upon the circumstances of that case. Mr, 
Bepin Chandra Mullik contends before us that the agreement in 
this particular case cannot amount to an abandonment as there are 
various other things which are required to be done by the owner 
and unless these things are done the matter cannot be said to be 
complete, There is nothing however said on this point by the 
tribunal and we have no material before us upon which we can 
hold that the acquisition of the pink portion has not been definitely 
abandoned. On the other hand the order of the Collector clearly 
Suggests that the agreement has been acted upon and proceedings 
have been started to acquire the blue portion only to the exclusion 
of the pink plot. 

In these circumstances it seems to me that if the petitioners’ 
case is true, circumstances are present which would justify the 
Collector in making a reference under section 49(1) of the Land 
Acquisitton Act and in our Opinion the matter ought to be investi- 
gated on its merits by the tribunal. 

The result is that the Rule is made absolute. The order of the 
tribunal dated the 18th April, 1939 is set aside and the matter is 
sent back to him in order that the reference case may be disposed 
of on merits and according to law, It is desirable that the reference 
should be heard in the presence of Mr. Saradindu Mukerji who is 
stated to be the owner of the plots and it would be open certainly 
to the opposite party to raise any other contention relating to the 
maintainability of the reference at the instance of the petitioners 
who are stated to be the tenants in cccupation of certain huts upon 
the land. 

There will be no order as to costs in this Rule. 

Roxburgh, J. :—On the merits the simple question is whether 
application of the tenants under section 4g of the Land Acqui- 
sition Act, 1t894 was premature or not. The order of 
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the tribunal is rather unfortunate in form, as it suggests 
that the only basis of decision is the fact that the 
Government might change its mind, and eventually Zgo on with 
the acquisition, so the application of the tenant cannot be con- 
sidered. The suit of a plaintiff might equally well be dismissed 
onthe ground that he might subsequently change his mind and 
not execute his decree if obtained, and the rst proviso to section 
49 itself makes provision allowing the owner to change his mind 
at any time before the award is made. The point for decision 
is whether, under the law, circumstances exist by which the 
tenants have the right to make the application for a reference ; 
this is to be decided by reference to the terms of section 49 it- 
self, and to the facts. Under sub-section 1 of section 49 the 
provisions of the Act are not to be put into force for the purpose 
of acquiring a part of a house, manufactory or building if the 
owner desires that the whole of such house manufactory or buil- 
ding shall be acquired, and then under the terms of the second 
proviso provision is made that if any question shall arise as to 
whether any lands proposed to be taken under the Act does or 
does not form part of a house the Collector is to, refer the matter to 
the Court. It will be seen that the precise time at which the 
reference is to be made is not clearly specified ; certainly it must 
be made if the provisions of the Act have already and clearly been 
‘out in force‘, but they are not inconsistent with a reference being 
made at anearlier stage. In the present case the method by 
which the provisions of the Actare to be put into force for the 
purpose of acquiring a portion of the premises in question is by 
way of declaration and notice for acquisition of the whole, followed 
by an agreement under section 24 of the Calcutta Improvement 
Act, made with the landlord for exempting a portion, and hence 
by eventual abandonment of the acquisition under section 48. 
In such a case it is even more difficult than ina case where the 
proposal to acquire a portion is a direct one to determine the 
precise point of time at which it may be said that the provisions 
of the Act are being put into force for purpose of acquiring a 
portion, In the present case there was originally an application 
for action under section 78 of the Calcutta Improvement Act, 
but this was rejected by the Trustees, and the present proposal 
for action under section 24 was adopted, and has been carried 
out to the extent of a formal agreement having been made. Mr, 
B. C. Mallik draws attention to the terms of sub-section (5) of 
section 78, to the effect that when an agreement has been executed 
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in pursuance of sub-section (4) or payment has been made under 
the proviso the proceedings for the acquisition shall be deemed 
to have been abandoned and contends that on the analogy of 
those provisions the stage for the present application in the 
analogous procedure by way of section 24 and of eventual formal 
abandonment under section 48 of the Land Acquisition Act has 
not been reached, but consideration of these provisions seems 
to support rather the contrary view. It emphasises the fact that 
in order to find out the whole land acquisition law applicable 
here we have to read the Calcutta Improvemont Trust Act and 
the Land Acquisition Act as one, and as has been pointed out 
in the Secretary of State for India in Council y. The Hindustan 
Co-operative Insurance Society Ltd. (1), incorporation of the pro- 
visions of the Land Acquisition Act into the provisions of the 
Calcutta Improvement ‘Trust Act is a case of legislation by 
reference, the terms incorporated being those of the Land 
Acquisition Act as it stood when it was adopted (in the schedule) 
and incorporated under sections 69 and 71(b) of the Calcutta 
Improvement Act, In short the present action taken by way 
of agreement under section 24 of the Calcutta Improvement 
Trust Act for exemption of acquisition of part of the premises 
following steps taken for acquisition of the whole amounts to this 
that the provisions of Land Acquisition Act (as part of the 
Calcutta Improvement Trust Act) are being put into force for 
the purpose of acquiring a part only of the premises in question. 
The Collector himself appears to have understood the position 
to be such for in his order of reference, after setting out the 
contentions of the applicants he concludes : 

“I beg therefore to refer for the decision of the Court as to 
whether the portion of the premises intended to be acquired form 
part of the home of the petitioners within the meaning of section 
49 (1) of the Land Acquisition Act.” 

I think therefore that the application wis not premature, and 
that the Tribunal has failed to exercise the jurisdiction vested 
in it, ) 

PR / Rule made absolute. 


(1) (1931) 35 C. W, N. 704, 
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APPELLATE CIVIL. 


- Before Mr, Justice B. K. Mukherjea and Mr. Justice 
T. J. Y. Roxburgh, 


MANINDRA MOHAN BANERJEA AND OTHERS ” 
D. 


THE SHAMNAGAR JUTE FACTORY COMPANY 
LIMITED AND ANOTHER.* 


Deity, public— Suit for a declaration by members of public for declaration that 
property in suit belongs to idols— Deity, if a necessary party Omission to 
implead recorded proprietors, if renders the suit invalid. 

In case of a public deity though the public have a right of worship, they are 
not shebaits of the deity in the sense that they are the only people to manage 
the temporal affairs of the deily and look after its worship. 


So some members of the Hindu public are competent as persons interested in 
the worship of the deity not as shebaits cr as representatives of the idols to sue 
for a declaration that the property in suit belongs to the idols; 


Abdur Rahim v, Mahomed Barkat Ali (1) referred to, 

In such a suit the deity would not be a necessary party, 

The omission to implead the recorded proprietors of the land in suit would not 
render the suit invalid. i 

Appeal by the Plaintiffs. 

The material facts will appear from the judgment. 

Mr, Apurbadhan Mukherji for the Appellants. 

Dr, Rathabenode Pal, Messrs. Bibhuti Bhusan Bhattacharjee, 
Amal Kumar Mukherji and Khagendra Nath Gangui for the 
Respondents, 

C., A, V, 

The judgments of the Court were as follows : 

B. K. Mukherjea, J. :—This is an appeal by the plaintiffs who 
instituted a suit on behalf of themselves as well as the Hindu public 
of Garulia in the Court of the 2nd Muniff at Sealdah for certain 
declarations as well as consequential reliefs, 

There were two defendants to the suit, the first being the 
commissioners of the Garulia Municipality and the second ‘the 
Shamnagar Jute Factory Limited. 


* Appeal from Appellate Decree No. 272 of 1938, against the decree of A. N. 
Sen, Esq., Additional District Judge of 24-Parganas, dated the 3rd December; 
1937, modifying that of Babu Prosad Chandra Banerji, Munsiff, 2nd Court, 
Sealdah, dated the 2nd Eebruary, 1937. 


(1) (1927) L. R. 55 FLA. 96; L L, R. 55 Cale. 539; 48C. L. J. 55. 
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The plaintiffs’ case in substance is, that on a small plot of land 
which constitutes Dag No. 12/34, in Khatian No. 85 of Mouza 
Garulia, there exist three Siva Lingas which are worshipped by the 
Hindu public of the locality from time immemorial. The said idols 
have no pucca temples and as birds from over-head electric wires 
dro bones and other unclean objects on the idols and thereby 
defile their sanctity, the Hindu public decided to build a pucca 
temple over the deities and having raised money by: public sub- 
scriptions applied to defendant No. c for sanction. The Municipality 
refused sanction on the ground that defendant No. 2 the Shamnagar 
Jute Factory Limited had asserted title to this land and had'objected 
to any building being erected thereon. In spite of the refusal of the 
sanction, the plaintiffs, it is said, actually laid the foundation stone of 
the building ona Saraswati Puja day, but though no building was 
actually erected, the Municipality started , prosecution under 
section 5or of the Bengal Municipal Act. 

The plaintiffs assert that the defendant No, 2 have no title to the 
land which is a dedicated land belonging to the idols and had been 
used as a place of public worship by the Hindu public from time 
immemorial. The defendant No. r, it is said, had no right to refuse 
sanction on the ground of the alleged want of title and its refusal was 
ultra vires, 

The prayers in the plaint stand as follows ;s— 

(1) That the land in dispute may be declared to be the Debas- 
than of the Sivalingas deities and a public place of worship of the 
Hindu public and that the public had acquired an absolute and 
indefeasible right to the use of the same as a Debasthan by long and 
uninterrupted user from time immemorial and to build the temples 
of the deities and for a declaration that the Shamnagar Jute Factory 
has no right and title thereto or any right to interfere with the build- 
ing of the temple on the disputed land ; 

(b) for a declaration that the action of the defendant Municipa- 
lity in refusing sanction for the construction of the temple of the 
deities was illegal and ul¢va vires ; 

(c) for a declaration that the action of the defendant in prosecut- 
ing the plaintiffs under section 501 of the Bengal Municipal Act was 
illegal ; 

(d) for an injunction restraining the defendant Municipality from 
proceeding wit h the prosecution ; 

(e) for an injunction upon the defendants from interfering with 
the public right of worship and entry on the land ; 

( £) for costs of the suit and 
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Civit, (g) for any other relief which they might be entitled under law. 
1939. Both the defendants contested the suit and their defences in 


- Manindra Mohan Substance were that the suit was not maintainable in the absence of 
cee the Telinipara and Halisahar Zemindars who are the recorded pro- 
The Shamnagar Jute prietors of the land in suit. It was said further that the Siva 
Factory Coo Ltde Lingas were not on the land from time immemorial nor were fhey 
B., K. Mukherjea, F. public deities; but two of them belonged to one Basanta Kumar 
pag Banerji and-the third which is a broken one belonged to one 
Swarup Das. The defendant No. 2 asserted a leasehold right to 
the land in suit under a purchase from a previous lessee and it was 
contended that the plaintiffs had no right or title to the land. The 
defendant No, r put ina further contention that their refusal of 
sanction was justified and the suit against the Municipality could 
not proceed without a notice under section 535 of the Bengal Muni- 
cipal Act. 
The Munsiff who tried the suit dismissed the suit against defen- 
dant No. 1 on the ground of want of notice under section 535 of the 
Bengal Municipal Act. As against defendant No. 2 the suit was 
decreed. The suit land was declared to be a Debasthan and public 
place of worship of the Hindu public and it was held that the public 
had absolute right to use the same asa Debasthan and to build 
temples of the deities, It was further declared that the defendant 
No. 2 had no right or title to the land in suit and an injunction 
was given restraining them from interfering with the public right of 
. worship and entry on the suit land or building on the same. 
Against this decision an appeal was preferred by defendant No. 2 
which was numbered Title Appeal No. 77 of 1937. The plaintifts 
also preferred another appeal which was appeal No. 85 of 1937 
against the part of the judgment which dismissed the suit against 
the Municipality. Both these appeals were heard together by the 
Additional District Judge of 24 Parganas and were disposed by one 
and the same judgment. The appeal preferred by defendant No. 2 
was allowed and that filed by the plaintiffs was dismissed. The 
lower appellate Court dismissed the whole suit on the ground that 
it was not maintainable in law. It was held by the learned Addi- 
tional District Judge that the plaintiffs who are neither the shebaits 
nor representatives of the deities could not maintain the suit for 
establishment of idols’ title to any property and it was necessary to 
make the deities parties to the suit. It was held also that no decla- 
ration could be given unless the Telinipara and the Halisahar 
Zemindars who were recorded as proprietors of the land in suit in 
the settlement records were made parties to the suit. As the suit 
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was not maintainable in the form it was presented it was not neces- 
sary for the learned Judge to decide the other question as to 
whether the suit could proceed against defendant No. r without any 
notice under section 535 of the Bengal Municipal Act. It is against 
this decree of dismissal that the present second appeal has been 
preferred. 

On hearing the learned Advocates on both sides it appearsto me 
that the plaint w as undoubtedly defective but at the same time the 
defects were not of such a character as would justify a dismissal of 
the entire suit. From the plaint as it is framed it is quite obvious 
that the suit was not instituted by or on behalf of the deities. It 
would have been quite in order if the deities themselves had 
brought the suit through the plaintiffs as their representatives. 
They might have prayed for a declaration of their title to the pro- 
perty in suit and for an injunction restraining the defendants from 
interfering with their possession and user of the same. As the 
plaint stands however, the plaintiffs who claim to represent the 
Hindu public of Garulia, come in not as Shebaits or as represen- 
‘tatives of the idols but as worshippers and some amount of confu- 
‘sion has been introduced in the plaint by mixing up the rights of 
the deities and those of the worshipping public. From parapraph 9 
of the plaint as well as from prayer (a) it will appear that the plain- 
tiffs want in the first place that the land in suit might be declared to 
be a Debasthan of the idols and in the second place they want to 
be declared that it is a public place of worship and that the Hindu 
public has, by prescription, acquired an indefeasible right to use the 
same and to build temples upon it. The right to build temples is 
therefore claimed by the plaintiffs as members of the public as a 
part of their rights as worshippers. It is not claimed by or on 
behalf of the deities as a necessary adjunct of the proprietory right 
which the deities might have had in the land in suit, I cannot 
accept the proposition of law put forward by Mr. Mukherji that as 
the deities are said to be public deities the Hindu public of the 
locality constitute Shebaits de jure. In case of a public deity 
the public undoubtedly have a right of worship but from that it does 
not necessarily follow that they are the Shebaits of the deity in the 
sense that they are the only people to manage the temporal affairs 
of the deity and look after its worship. Asa matter of fact no such 
case was attempted to be made in the platnt, which proceeds on 
the footing that it is a public place of worship and the rights of 
user which the public have got carry with them the right to build 
temples upon the land. Accepting therefore the position that the 
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Crvit.. plaintiffs have instituted the suit in the capacity of persons interested 

1920. in the worship of these deities and not as Shebaits or as representa- 

. Manindra Mohan tives cf the idols, I think it was quite competent for them to sue for 
‘Banerjea a declaration that the property in suit belonged to the idols, This 


Phe Shans Jute is clear from the decision of the Judicial Committee in the case of 
Factory Co; Ltd Abdur Rakim v, Mahomed Barkat Ali (r) The deity is nôt a 
B, K. Mukherjea, F. necessary party to such a suit though it may be desirable.to make it 
7 a party so that the decision might be made conclusive and binding 
for all time to come, Similarly the plaintiffs are entitled to have a 
declaration in this suit that the suit is a public place of worship and 
that they have a right to use it as such, The deity would also not 

be a necessary party to a suit for a declaration of this character. 
The learned Additional District Judge was also not right in 
dismissing the suit on the ground that the Telinipara and Halisahar 
Zemindars were not made ‘parties to the suit. It is true that the 
decision would not bind them but the suit could not be thrown out 
on that ground. It was incumbent upon him to decide the right of 
the parties actually before him. The provisions of order 1, rule 9 
are quite imperative on this point. Difficulties however arise with 
regard to the other declaration which the plaintiffs prayed for, 
namely, that they have a right to build temples on the land in suit. 
If the claim was made on behalf of the deities no question would 
have arisen but the claim is made cn behalf of the worshippers and 
as it involves an alteration of the present state of affairs which is 
said to be continuing from time immemorial. I think the declaration 
can be given only in the preserce of the deity. We, therefore, 
intimated to the learned Advocate for the appellants that we would 
be prepared to send the case back to the trial Court ff he was willing 
to amend the plaint and make the deity a party to the suit, but he 
did not choose to accept our suggestion, On the other hand he 
insisted on a decision by the appellate Court on that part of his case 
which ‘might proceed without the deity being made a party. He 
agreed therefore to delete all his prayers in the plaint which 
relate to the erection of the temple over the land in suit and con- 
fined his prayers to a declaration that the land in suit belonged to 
the deity and that it was a public place of worship which could be 
used by the public, In these circumstances the Municipality 
becomes an unnecessary party and the suit will stand dismissed 
against them on this ground, keeping open all the other questions 
relating to the legality of their decision as regards the sanction for 

the proposed building. 


(1) (1927) L. R. 55 l. A. 96; I L. R. 55 Calc, 519; 48C. L. ]. 55. 
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The result is thal the judgment and the decree in appeal No. E 
77 of 1937 will be set aside and the case will be sent back for 1939. 


a re-hearing of the appeal by the Court below on the points Mantida Mohan 
mentioned above, namely, whether the land in suit is the ~° Banerjee 
Debasthan and belongs to the three Siva Lingasand whether it fhe Shamnagar jute 
is a public place of worship and the plaintiffs and the other Factory Co , » Ltde 
members of the Hindu public have a right of worship, The p, x, Mukherjea, ¥. 
question whether the plaintiffs have a right to erect a temple on the oe os 
land in suit will remain open. 

Defendant No, 2 will have no costs in any of the Courts, 

Further costs will abide -the result. 

Defendant No, r however will get their costs from the plain- 
tiffs in all the Courts—the hearing-fee in this Court being assessed 
at one gold mohur. 

Roxburgh, J. :—I agree. 
PRs Appeal allowed : 

Case sent back 


4 


Before Mr, Justice Be K, Mukherjea and Mr, Justice 
AF. M. Latifur Rahman. 


KITAL ALI AnD OTHERS Civil, 
v. 1939, 
nema? 
ANIL BEHARI DUTTA AND oTHERS.* May, 8, 9. 


Wrong-doer, possession of, if good title against the whole worldæ Right, if 
heritable and, transmissible according to law—Possession by some heirs, 
tf ta be deemed possession on behalf of all the heirs. 


The posssssion of a wrong-doer held for a term less than the period of 
limitation isa good title against the whole world with the exception of “the 
true owner, This possessory rjght even though it has not ripened into 
ownership by lapse of the statutory period is a right in immoveable pro- 
perty which is heritible and transmissible according to law: Asher v. 
Whitlock (1); Gossain Das Chunder v, lssur Chunder Nath (2) and Ram Piari 
V. Budh Sen (3) referred to, 


So whatever right a wrong: doeg possessed, in the property would devolve 
upon all his heirs and the possession continued by some of the heirs would 


*Appéal from Appellate Decree No, 1845 of 1037» against the judgment 
and decree of S, S. R. Hatiangadi, Esq., District Judge of Tippera, dated the 
19th April, 1937, reversing that of Dwarka Nath De, Esq.) Subordinate Judge, 
Second Court, Comilla, dated the 11th September, 1935. 

(1) (1855) L,R. 1Q.B. 1, | o {2) (1877) L L. R. 3 Cale. 2247 

(3) (1920) I. L, Re 43 All. 164. l 
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be regarded as possession on behalf of the whole unless and until it was shown 
that there was an exclusion or ouster of the other cosharers, 


Appeal by the Plaintiffs, 

The material facts will appear from the judgment, 

Messrs. Priya Nath Dutta and Himanshu Chandra Chawdhury 
for the Appellants. 


Messrs. Upendra Kumar Roy and Nani Gopal Das for the 
Respondents, 


The judgments of the Court were as follows + 


B. K. Mukherjea, J. :—This isan appeal on behalf of the 
plaintifis and it arises out of a suit for partition. The plaintiffs’ case 
is that the properties in suit with the exception of plots 13 and 14 
in village Warup belonged to one Kadir Sarkar who was the 
common ancestor of the plaintiffs and defendants Nos. 1 to 4. 
The two plots 13 and 14 were acquired with the profits of those 
properties after the death of Kadir. Kadir died in the year . 
1892 leaving a wife Pearjan, three sons and three daughters born 
of her and another son named Jaha Bux, born of a predeceased 
wife. The plaintiffs Nos. 1 to ro claimed their title through these 
three daughters of Kadir and the plaintiffs Nos, 11 to 15 are the 
defendants and heirs of one of the sons Kadir, named Aserabali, 
whereas the plaintiffs Nos, 16 to 18 are the heirs of Jaha Bux, the 
son of Kadir by his first wife. The defendant No. 1 is Elim Ali, 
the only son of Kadir who is still living and the defendants Nos. 
2to4 are the heirs and successors of Abbas Ali, the remaining 
son. The defendants Nos. 5 to 7 purported to havg acquired the 
interest in the suit properties by reason of their purchase ata 
sale in execution of a money decree obtained against defendants 
Nos. 1 to 4, The plaintiffs’ case is that they were in possession 
of this property jointly with the defendants Nos. 1 to 4 and joint 
possession being found inconvenient they now claim their shares 
according to Mohammedan law. 


The suit was contested primarily by the .defendant No. 7 and 
his case was that with the exception of} plots 8 and 9 of the Second 
Schedule, the rest of the properties did not belong to Kadir but 
were acquired by his three sons, Elim, Abbas and Aserab, either 
jointly or severally. It is said that Asrabali madea gift of his 
shares in the properties to his two daughters and the daughters 
in their turn sold them to their uncles Elim and Abbas. The 
Interest of these persons were put up to sale in execution ofa 
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mortgage decree and was purchased by the defendants Nos. 
5 to 7. 

The trial Court on a consideration of the evidence came to 
the conclusion that plots Nos. r to r2 of village Warup and plot 
No, 1 of village Shibpur were the properties left by Kadir, With 
regard tothe rest, the finding was that that the plaintiffs failed 
to show that they had any interestin them, The trial Court gave 
the plaintifis, a preliminary decree in respect of these 13 items 
of property and directed that a commissioner should be appointed 
to make the partition in accordance with the shares set out in the 
plaint. 

Against, this decision there was an appeal taken to the lower 
appellate Court and the lower appellate Court has reversed the 
decision of the trial Judge and has dismissed the plaintiffs’ suit. 
The learned District Judge did not dispute the finding of the 
Subordinate Judge that the 13 items of property with regard to 
which a decree was taken by the latter were the properties of 
Kadir, He held, however, that Kadir’s interest in these parts 
were sold in execution of a money decree in the year 1386 and it 
was purchased by one Wajuddi. Wajuddi did not take possession 
of those properties and Kadir remained in occupation of these 
lands till his death in the year 1892. The learned Judge was of 
opinion that as Kadir's possession was merely of a wrong-doer 
and he had not acquired any title to these properties by adverse 
possession continued for a period of 12 years, he had no interest 
in the property which could devolve upon his heirs on his death, 
and although after his death the possession was continued by his 
three sons, their possession was on their account as indepen- 
dent trespassefs and they themselves acquired a good title to the 
property to the exclusion of the other heirs of Kadir. In this view 
of the case the Court was of opinion that neither the daughters nor 
Jaha Bux acquired any title to the properties in suit. It is against 
this decision that the present second appeal has been preferred. 

It seems to me that in coming to his decision the learned 
Judge misdirected himself ona question of law. The possession 
of a wrong-doer held for a term less than the period of limitation 
is a good title against the whole world with the exception of the 
true owner, This possessory right even though it has not ripened 
into ownership by lapse of the statutory period, is a right in 
immoveable property which is heritable and transmissible accord- 
ing to law. Vide, Asher v, Whitelock (1); Gossain Dass 

C1} (1865) L. R, m Q. B. 1. 
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Chunder v, Issuw Chunder Nath (1); Ram Piari y. Budh Sen 
(2). On the death of Kadir, therefore, whatever right he had 
in the property did devolve upon all his heirs, and the possession 
that was continued by some of his heirs would be regarded as 
possession on behalf of the whole unless and until it was shown 
that there was an exclusion or ouster of the other co-sharers. In 
this case the trial Judge came to the conclusion that the possession 
of the three sons of Kadir was not in any way adverse to his other 
heirs. The question of ouster has not beea considered by the 
District Judge, who was of opinion that the possession of the three 
brothers was that of independent trespassers and consequently 
on their own account. It is true that the lower appellate Court 
has referred to certain acts of possession which were exercised 
by these three sons of Kadir and they might show that they were 
enjoying the properties exclusively, but nevertheless mere exclu- 
sive possession by aco-sharer is not sufficient to extinguish the 
rights. of the other co-sharers unless and until definite ouster is 
found. I think, that the lower appellate Court bas not considered 
the case from that aspect at-all. 

In these circumstances the decree of the lower appellate Court 
should be set aside and the case should be sent back to that 
Court in order that the appeal should be reheard in the light of the 
observations made above. 

The Court below will procéed on the footing that all the heirs 
of Kadir succeeded to his possessory right after the death of the 
latter, and it will decide on evidence as to whether the three sons. 
were possessing the property to the exclusion of other co-sharers 
on assertion of a hostile title. If such adverse possession is 
proved, the order of dismissal passed by the lower abpellate Court 
will stand except with regard to plots 8 & 9 of the Second 
Schedule, which are not claimed by detendants Nos. 5 to 7. The 
plaintiffs in that case would have a decree in respect to these plots 
only. If, on the other hand, no ouster or exclusion is found, 
the plaintiffs would be entitled to a decree as passed by the trial 
Court. 

The appeal is, thus allowed and the case is remanded. 

There will be no order as to costs in this appeal. Future costs 
will abide the result. 

Latifur Rahman, J. :—I agree. 

P. R Appeal allowed, 


(1) (1577) L L. R. 3 Cale. 224, (2) (1920) lL. R. 43 All. 164, 
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Before Mr. Justice R. C. Mitter and Mr. Justice 
N. A. Khuntkar. 


RANGPUR LOAN OFFICE, LTD. 
D. 


RAI TARIT BHUSAN ROY BAHADUR AND OTHERS.* 


Sale—Nazir postponing the Sale on the day notified in the sale proclamation — 
Absence of the presiding Fudge—Sale, if void—Breach by the Nasir, 
if an illegality—Inadequacy of price, if suficient to set aside a sale. 

A Court issued sale proclamation, on the basis. of a list prepared under the 
Civil Rules and Circular Orders, for sale of certain properties to commence on 
a particular date at a particular hour in a month, but the Nazir postponed 
such sale owing to the absence of the presiding Judge and actually held it after a 
week but in the course of monthly sales : 


Held, the Court not having taken the sale out of the monthly sales, the 
holding of the sale by the Nazir ona day other than that specificd in the sale 
proclamation would not be void. 

Held, also, that any such breach by the Nazir would at most be an irregu- 
larity and not an il legality, 


Where in a sale it was proved that there was inadequacy of price but there 
was no irregularity in publishing and conducting. the sale, such a sale could 
not be set aside even it was found that the Nazir acted in an irregular manner 
in holding the sale if it was not proved that the inadequacy of price was due 
to such irregularity. 


Appeals by the Judgment-debtors. 
The material facts will appear from the judgment. 


Messrs. Amareniva Nath Bose, Satis Chandra Sinka (in No. 
4555), Priya Nath’ Bhattacharjee (in No. 579) and Ranjit Chandra 
Banerjee | for Mr. Provash Chandra Sarkar (in No. 602) for the 
Appellants. 


Dr. Se C. Basak, Messrs. Atul Chandra Gupta, Bankim 
Chandra Banerjee, for Decree-holder Respondent No.1 only in 
all the Appeals. 


Messrs. Satis Chandra Sinha, Priya Nath Bhattacharjee (in 
(No. 602); Mr Ranjit Chandra Banerjee ( Jor Mr. Frovosk 
Chandra Sarkar) (in No. 579) Messrs. Priya Nath Bhattacharjee 
and Ranjit Chandra Banerjee (for Mr. Provash Chandra Sarkar) 
(in No. 555) for the Respondents, 


* Adpeals from Original Orders Nos, 555, 579 and 602 of 1936 against the 
orders of Jnanendra Nath Ghose, Esq., Subordinate Judge, Additional Court of 
Rangpur, dated the goth July, 1926, 
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The judgment of the Court was as follows : 

These three appeals are directed against an order of the learned 
Subordinate Judge of Rangpur dated the 30th July, 1936, by which 
he has refused to set aside a sale held on the r2th Augnst, 1935s 
At that sale the decree-holder, who is the respondent No. r before 
us purchased the properties for Rs. 48, 400. 

The Mukherjees were the proprietors of the properties which 
go by the name of the Tushbhandar estate Chota taraf, They 
being disqualified proprietors the estate wasin the management 
of the Court of Wards from before 1927. On the roth February, 
1927, the manager of the Court of Wards borrowed asum of 
Rs, 1, 20,000 from the Rangpur Loan Office Ltd. (hereinafter 
called the Bank) and executed on behalf of the proprietors a 
mortgage in favour of the latter hypothecating the properties 
which are the subject matter of the proceedings before us. On 
the 15th September, 1930, the Bank borrowed Rs. 50,000 from 
the respondent No. x on the security of a sub-mortgage of the 
said properties executed on the same date. The said respondent 
instituted his suit on the sub-mortgage on the 8th December, 
1931, against the Bank and the Mukherjees represented by the 
manager of the Court of Wards. A preliminary decree for 
Rs, 50,586 odd was passed on the 2gth April, 1932. The Bank 
paid some amount after the preliminary decree but as, full pay- 
ment was not made within the period of grace a final decree for 
Rs. 54,242 odd was passed on the 26th June, 1933. This decree 
was put into execution on the 4th July, 1933, by |the said 
respondent, i 

At the time of the settlement of the terms °of the sale procla- 
mation the respondent wanted Rs. 48,000 to be inserted in 
the sale proclamation as the probable value of the properties. 
Both the manager of the Court of Wards and the Mukherjees 
objected to the said figure being inserted therein. Their case 
was that the proper value was over Rs, 1,87,000, The |manager 
of the Court of Wards led evidence as also the decree-holder, 
The executing Court held that Rs, 1,313,773 was the fair value 
and directed that figure to be inserted in the sale proclamation 
About this time the Court of Wards released the property and 
immediately thereafter the Collector of Rangpur took possession 
under section 99 of the Cess Act as cesses were in arrears, The 
Mukherjees moved this Court against this order on the ground 
that no opportunity had been given to them by the Subordinate 
Judge to lead evidence. This Court accepted the said| conten» 


Pam 
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tion and set aside the order of the Subordinate Judge and directed 
him to re-investigate the question of valuation. On remand the 
Subordinate Judge found that the proper value was Rs. 1,c9,000 
and directed the same to be inserted in the sale proclamation. He 
also directed the fact that the Collector had taken possession on 
the Zemindary properties and that a landlord had filed a certificate 
for arrears of rent in respect of a tenure to be also inserted in the 
sale proclamation, In the sale proclamation it was notified that 
the properties would be sold at the monthly sales which was to 
commence at noon on the sth August, 1935. The properties 
were however actually put up onthe rath August, 1935, and the 
decree-holder was the only bidder. His bid of Rs, 48,400 was 
accepted by the Court. . 


Four applications for setting aside this sale were filed in the 
Court below, The ‘first, filed on the 9th September, 31935, was 
by the guardian of the minor judgment-debtor No. 6, Rabindra 
Nath Mukherjee. This was numbered in the Court below as 
No. 68 of 1935, 
No. 2 of 1936 
Court is No. 579 of 1936. The second, third and fourth applica- 
tions, all filed on the roth September, 1935, were by the Mukherjee 
judgment-debtors Nos. 4 and z (ża) No. 5,2 (24a) and2 (ga), 


Judicial Miscellaneous case The appeal to this 


_and by the Bank respectively. They were ultimately numbered 


Judicial Miscellaneous Cases Nos, 3 to 5 of 1935 of the Additional 
Court of the Subordinate Judge, Rungpur. Only Mukherjee 
judgment-debtor No. 3 did not file an application for setting aside 
the sale. Appeal No. 555 of 1938 is by the Bank and No. 6o02 by 
judgment-debtors Nos. 2 (44a), and 2 (ga) and No.5. The other 
judgment-debtors have not appealed. 

All these applications proceeded on a number of common 
grounds, there being only few special grounds in them. All the 
common grounds were urged before us in Appeal No, 555 of 1936 
which is the main appeal and with it we will deal first. 


The grounds urged in this appeal are 


(i) that the sale isa void sale, as it was held ona day other 
than a day fixed by the Court ; l 

(ii) that there was material ‘irregularity in publishing the sale 
as the advertisements in the Calcutta Gazette and in the local 
newspaper, Rungpur Durpan, were defective ; 

(iit) that there was material irregularity in conducting the sale 
inasmuch aş 
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(a) the Nazir colluded with the decree-holder and postponed 
the sale to suit the decree-holder’s convenience ; 

(b) the postponement of the sale from the sth to the reth 
August by the Nazir, even if no collusion was established, was, at 
any rate, notin accorcance with law; 

(iv) the price fetched at the sala was grossly madet, and 
the inadequacy was due to material irregularities, 

Ground No. III (b) has been urged alternatively to ground 
No, 1. The ground that the sale proclamation was not published 
in the locality was abandoned before us. 

The facts bearing upon grounds Nos. I and III (b) are these. 
In the sale proclamation as published in the locality it was noti- 
fied that the sale would be held in course of the monthly sales 
which would commence at 120’ clock on the sth August, 1935. 
In the bid sheet (1.60) the Nazir made entries to the following 
effect on the 5th August, 1935. “Presiding Officer absent. Put . 
up on 6th August, 1935, for sale at r2 A. M.” On the Gtha 
similar entry was made by him and the sale was put over to the 
4th. From the yth to roth the Nazir recorded on the bid sheet 
that the sale could not be held for want of time, rrth was a Sunday 
and the properties were sold the next day i. e, on the rath, 
When Mr. Bose first opened the appeal he urged that the entries 
made by the Nazir on the bid sheet on the 5th and 6th August. 
were false entries, for on those dates the presiding officer was 
actually present in Court. For supporting his contention he drew 
our attention to Order No, 36 at page 18 of the Paper Book. Dr. 
Basak who appeared for the decree-holder purehaser raised the 
objection that Mr. Bose ought not to be allowed to raise the point 
in that form for the first time in this Court and he further sub- 
mitted that if the appellants had made that case in the Court 
below his client would have been able ta refute it by producing 
authentic documents to prove that the presiding officer was 
actually absent from Court and that he passed Order No, 36 from 
home, he being allowed by the District Judge to stay away from 
the rst to the sth August, on account of illness and to do routine 
work at his residence and that he came to Court on the 6th August, 
stayed for about half an hour and left Court before 12-30 P, M. 
When asked what these documents were Dr. Basak stated that 
they were the leave application of the Subordinate Judge con- 
cerned, the order of the District Judge thereon, the diary of the 
Subordinate Judge and his leave register. As the point was 
material one and asthe charge against an officer of the Court, 
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namely the Wazir, was a serious one, we thought it not proper to 
shut out Mr, Bose on the ground that the matter was not urged 
by his client in the Court below; but at the same time considered 
it fairto give Dr. Basak an opportunity to substantiate his state- 
ments. We accordingly asked the learned District Judge to send 
those documents and on their receipt we took them in as additional 
evidence on the reasons recorded by us in the order sheet and they 
were marked by us as Exhibits I to K. These documents bear out 
what Dr, Basak told us. They prove that from the rst to the 
sth August, the presiding officer was absent from Court and that 
he passed Order No. 36 at home. Onthe 6th August, he came 
to Court at 11-40 A. M. and left at 12-15 P. M. In view of this 
additional evidence Mr. Bose frankly stated that he could not 
urge that the entries made by the Nazir on the bid sheet on the sth 
and 6th August, were false entries, 

He, however, changed his argument and for supporting his 
contention that the sale was void he relied upon Ext. I and J 
series some of the documents which we admitted in evidence here. 
Mr. Bose puts his case in the following manners The Nazir must 
have known of the District Judge’s order, Ex. I (1) passed on the 
Subordinate Judge’s application for leave, Ex. I. He therefore 
knew that the Subordinate Judge has passed order No. 36 at home, 
He knew that the Subordinate Judge had not come to Court and 
further knew that he would not come to Court on the sth August. 
He therefore knew that he had been directed to hold the sale on 
the 5th inthe absence of the presiding officer, if the properties 
were reached on that date. The fact that the Nazir postponed 
the sale on the 5th shows that the properties were reached on 
that date. The Nazir had therefore acted against the express 
orders of the Court when he did not hold the sale onthe sth. 
The disobedience of the Nazir, says Mr. Bose, has the following 
effect : 

(a) that the properties were taken out of the monthly sales 
and 

(b) that the postponements by the Nazir were illegal; the sale 
held on the 12th August, must be held to be a sale on a date not 
fixed by the Court and so void. 

The third line of argument adopted by Mr. Bose is that even if 
it be held that the properties were not taken out of the monthly 
sales the Nazir had no power to sell properties in a different order 
than that indicated in the list prepared by the District Judge under 
Rule 233 of the Civil Rules and Circular Orders issued by this 
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i 1939. are ultra vires and the sile isa void one. 
Raùgpur Loan The first broad prop sition that Mr. Bose wants to lay down is that 
e Office, Ltd. if a sale is held by an officer of the Court at a place or ata time not 


ca Tarit Bhusan fixed by the Court, that is to say, that if the officer commissioned 
ái Sahe gig: ` by the Court to hold a sale, accepts bids, for being forwarded to the 
Court for approval, ata place or ona date not fixed by the Court, 
or at a place and on a date as fixed but at a different hour and the 
Court accepts the highest of such bids, the sale is not an irregular 
sale but a nullity. In support of this proposition he relies upon 
Motahar Hossain v. Mohammad Vakub(1); Sasharutulla v. Uma 
Churn (2); Jayavama v. Vridhagini (3) 3 Chedami Lal v. Amir Beg 
. (4); Sant Lal v. Umrao-un-nissa (s) and Brahm Singh v. Bhandu 
(6), Assuming that the above cases have been rightly decided the 
appellants can only succeed if the properties had been taken out of 
the monthly sales by the act of the Nazir, for all those cases relates 
to sales not held in the course of monthly sales, 

The second part of his argument, as put by him, does not depend 
upon the question whether the properties were sold at the monthly 
sales. He puts his argument in the following manner: Order 21, 
rule 69 of the Code of Civil Procedure, no doubt, enables the officer 
conducting a sale to postpone it in his discretion when the presiding 
Judge is not sitting in Court. He admits that the proviso assumes 
the normal circumstance that the presiding officer is present in 
Court. But he says that there is nothing in that rule which prevents 
the presiding Judge from taking away that discretion and that in the 
case before us that direction had in fact been taken away by the 
Subordinate Judge. The postponements by the Nazir on the 5th 
and 6th August, were therefore illegal and the sale held on the 
rath August, was accordingly void. He distinguishes Zakur 
Ranglal Singh v. Maharaja Sir Ravaneshwar Pershad (7) on the 
ground that in that case the discretion of the Nazir to postpone the 
sale, when the presiding officer was absent from the station had not 
been taken away by the Court. dios . i 

In our judgment assuming for the present ‘that the postpone- 
ment of the sale on the sth and 6th August, by the Nazir was in 

(1) (1924) 40 C. L. J. 311. 

(2) (1889) I. L. R, 16 Calc. 794, 

(3) (1920) I. L. R. 44 Mad. 35. 

(4) (1885) L L. R. 7 All. 676, 

(=) (1889) I. L. R. 12 All, 96. 

(6) (1921) 62 I. C. 687. 

(7) (1911) Ly R. 38 I. A, 200 ; I. L. R, 39 Cale. 26: 140. L. J. 334. 
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excess of his powers we do not think that the sale was taken out of 
the monthly sales by his act. The Court had ordered the sale to 
be held in the course of the monthly sales to commence on the 5th 
August, at 12 noon and had issued the sale proclamation on that 
basis. It was for the Court and Court only to direct otherwise. It 
had not passed any order for taking it out of the monthly sales, 
The sale that was actually held on the rath August must in our 
judgment be taken to bea sale in the course of the monthly sales. 
From this conclusion of ours it follows that the Nazir’s authority to 
sell commenced from noon of the sth August, when the monthly 
sales commenced, and continued till the last sale in the monthly 
sale list was held. Any breach by the Nazir of the rules would 
accordingly be at most an irregularity and not an illegality. An 
examination of the terms of the order passed on the sth August, 
(Order No. 36) leads us to: the conclusion that there was no definite 
and specific order on the Nazir to sell the property in question 
positively on the 5th August. The order on him was to sellin due 
course, i, €. the due course of the monthly sales, which was to com- 
mence at 12 noon on that day. Rules 232 to 236 of the Civil Rules 
and Circular Orders issued by this Court regulate monthly sales, 
Rule 232 authorises the District Judge to fix the commencing dates 
of the monthly sales. Rule 233 requires a list to be prepared and 
signed by him. The list is to include all-the properties to be sold 
at the monthly sale, that is to say all the properties to be sold 
under orders of all the Courts, in the case before us, sitting at the 
District head quarters. It is to include sales of the District Judge’s 
Court, of all the Subordinate Judge’s Courts and all the Munsiff’s 
Court at the*District head quarters, arranged serially. It has to be 
prepared by the District Judge and hung up at least 7 days before 
the monthly sales, The Nazir has to follow the order indicated in 
the list unless otherwise directed by the Court (Rule 234), If the 
Nazir takes a property out of its turn and puts it up for sale without 
a reference to the Court, the serial order fixed by the District 
Judge is wholly upset from that item, and ifthe contention of the 
appellants be accepted==that contention being that that sale would 
be illegalmbeing regarded no sale at allmthe position would be that 
not only the sale of the property taken out of its turn be void but 
all the other sales, may be in number, held thereafter. Such a con- 
tention we cannot accept. The disturbance of the list by the Nazir 
may be an irregularity and in that case the sale would be not void 
but voidable if that irregularity had resulted in loss to the judgment- 
debtor or the decree-holder. In the case before us having regard 
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to the nature of order passed by the Court on the sth August, it 
cannot be said that there was a clear disobedience on the part of 
the Nazir in postponing the sale on the 5th and 6th August. At 
most it can be said that the Nazir had committed a breach of 
Rule 234. Even here the materials are not sufficient, for the list 
prepared under rule 233 is not before us. If the judgment-debtors 
had put the case before the Court below in the manner they have 
done before us that list, which was then available, would have been 
produced and it would have put at rest many of the controversies 
now raised. It would have possibly been shown that what are alleged 
to be postponements by the Nazir were no postponements at all, 
The judgment-debtors used the first two entries in the bid sheet 
for the purpose of supporting their case of collusion between the 
Nazir and the decree-holder. As we have said the most favourable 
view that we can take on the facts on the judgment-debtor’ s side is 
that there was an irregularity in conducting sale. That by itself 
would not entitle the appellants to relief, for we are of opinion that 
there there is no evidence to connect the inadequacy of price 
fetched at the sale with this or any other irregularity alleged. 

The cases cited by Mr. Bose in support of this general proposi- 
tion that a sale held ata place, or on a day or hour not fixed by 
the Court is no sale have now to be examined. The case before 
the Madras High Court, Jayasama v. Veidhagivi (1) has no direct 
bearing on the case before us. There the sale was held at the time 
and place fixed by the Court and mentioned in the proclamation 
of sale, but the process server at the time of the publication of the 
proclamation had gone out of his way and had proclaimed a 
different place of the intended sale, But the principle on which the 
decision proceeded has some bearing. It was pointed out that the 
difference between irregularity and illegality was one of degree. It 
was said that if “the irregularity be of so serious a nature as to 
render impossible the publicity which affords one main security for 
the fairness of public salesit would be regarded as an illegality 
and the sale held is to be regarded as no sale.” Ifthe principle be 
sound every case of suppression of sale proclamation would make 
the sale a void one, a position difficult to maintain. The learned 
Judges relied upon Basharutulla’s case (2) as being the nearest 
analogue and held the sale to be void. 

The other cases cited on the point by Mr. Bose fall within t two 
categories. They are either cases where the ‘sale was commenced 

(1) (1920) I. L. R. 44 Mad, 35. 

(2) (1889) L L. R, 16 Calc: 794, 
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and completed by the officer conducting the sale before the adver- 
tised hour, or cases where the officer held the sale after and without 
knowing an order for postponement made by the Court. Cases 
falling within the last mentioned class were decided on the principle 
of delegation of authority to the officer by the Court, and it was 
said that the postponement of the sale by the Court had put an 
end to the officer’s authority to sell. Of the first type Basharutulla’s 
case (1) is the leading authority. The result in that case would have 
been the same, even if the Court had held that the sale was 
irregular, for in that case there was evidence, which the Court 
accepted, that there was resultant loss to the judgment-debtor. 
The learned Judges however, laid down the proposition that the sale 
which had been held Jefove the appointed hour was no sale. The 
facts of that case and of the cases in the same line are different from 
the facts of the case before us, but as those cases have been cited 
before us as merely illustrating the principle contended for by Mr. 
Bose, it is necessary to examine the matter in some detail. We 
may at once say that those decisions, if not overruled by necessary 
implication by the Judicial Committee, have been held inapplic- 
able to monthly sales; The decision of the Judicial Committee 


which we have in mind is Takur Ranglal Singh v. Maharaja Sir... 


Ravaneswar Persad (2). For estimating the effect of the decision in 
Thakur Rangiat’s case (2) we would follow the report in 39 
Calc. 26, for in that report material portions of the judgment of-the 
first Court and of the High Court are set out. In that case a property 
had been advertised for sale at the monthly sale which was to com- 
mence on the 13th July, 19¢3. It was actually sold on the 2oth 
July, 1903 afid purchased by the decree-holder. The judgment- 
debtor in support of his application to set aside the sale, on these 
facts contended before the Subordinate Judge that the sale was an 
irregular one on the ground that the property was sold on the zoth 
July, without a fresh sale proclamation as required by section zor of 
the Civil Procedure Code of 1882. His contention rested on the 
_ hypothesis that the sale had been postponed from the r3th to the 
2oth July, i. e., fora period exceeding 7 days. The learned Sub- 
ordinate Judge pointed out that there had not been a postponement 
exceeding 7 days. The adjournment by the Nazir was for four days 
only, from the 13th to the 16th July on the ground of absence of 
the presiding officer, that on the 17th July, the Court refused an 
” adjournment and the sale commenced actually on the 18th July, 
(1) (1£89) I. L. R. 16 Cale. 794. 

(2) (1911) L, R. 38 L A, 200; I. L. R. 39 Cale, 263; 14C, Ls J. 334. 
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that is within 7 days of the advertised date, and went over to the 
zoth July, the roth being a holiday. The Subordinate Judge 
accordingly held that there was no irregularity as there was no 
breach of the second part of section 291 of the old Code which 
corresponds to order zr rule 69 sub-rule (2) of the present Code 
before its amendment in February, 1933. He -also held that the 
price fetched at the sale was adequate. The judgment-debtor 
appealed to the High Court and expanded his contention’ there. 
He urged that the whole proceedings were illegal and void, as there 
was no warrant to hold the saleon the 18th July, it having been 
fixed for the 13th July, The High Court held that the sale could 
not be a void one but if the facts were as urged by the appellant, 
the sale would be an irregular one and the judgment-debtor could 
not succeed as the property had becn sold for an adequate price, 
The matter was taken up to the Judicial Committee of the Privy 
Council and there Sir Erle Richards on behalf of the judgment- 
debtor fell back not only on section 291 of the Code but also urged 
that the sale was a nullity as it had taken place on a date which was 
not the advertised date, and Bashasutulda’s case (1) and a passage 
from the commentaries on the Civil Procedure Code by Woodroffe 
and Ameer Alito the same effect was cited by him. The Right Hon’ole 
Mr. Ameer Ali, who was one of the authors of the commentary on 
the Civil Procedure Code cited before the Board, delivered judg- 
ment. He pointed out that the sale was held inthe ccurse of the 
monthly sales, and the sale was not even an irregular one. This 
meant a complete disagreement with Sir Erle Richard’s contention 
that the sale was a nullity on the ground that it was held on a date 
other than the advertised date which was the date on Which monthly 
sales were to commence, The case is an authority at least for the 
proposition that Baskarutuila’s case (1) has'no application to sales 
held in the course of monthly sales when it had been postponed 
by the Nazir for a few days in the course of the monthly sales. This 
disposes of the first part of Mr, Bose’s argument. If the sale in 
question had not been in the course of the monthly sales but had 
been a sale definitely fixed to take place on a date which was not 
the date of the commencement of monthly sales the question as to 
the correctness of the decisions in Paskarutulla’s case (1) and 
cases of that type would have been material and we would have 
been bound to give our decision, As we have already held that 
the sale was in the course of monthly sales we refrain from deciding 
this question. We may however point out in passing that in 


(1) (1889) I, L, R. 16 Calc. 794. 
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Hari Sadhan Roy v, Shib Gopal Mitra (1) the correctness of those 
decisions has been doubted, In Gobardhan Behari Basu v. Sarat 
Chanira Bhattacharjee (2), Motahar Hossain’s case (3) was noticed 
and doubted and in Jogzndra Nath Bhattacharyya v. Sheik Nabi 
Newas (4) the sail cas2 was expressly dissented from. As we have 
further held that order No. 36 was not a definite direction by the 
Court on the Nazir to hold the sale definitely on the sth August, 
and what the Nazir did, amounted at mest to an irregularity we hold 
that the first ground urged by Mr. Bose has not been made out, 
Regarding the other grounds, namely II and IlI(a) we do nat see 
any substance in them. The sale proclamation published in the 
locality was according to Form 29 of Appendix E Schedul: r 
of the Civil Procedure Code. The third paragraph of this Form 
notifies the commencing date and hour of the monthly sale and 
that the advertised property would be sold at the monthly sale. 
In the local Gazztte lots Nos. 1 and 2, which were the only 
revenue paying properties in respect of which a revenue of over 
Rs. 500 was payable, were advertised in accordance with rule 230 
of the Civil Rules and Circular Orders, and all the properties were 
advertised in the local newspaper, the Rangpur Durpan. In 
neither of them was the fact that the 5th August, was the com- 
mencing date of the monthly sales mentioned and in neither of 
. them was the fact that the Collector had taken possession of the 
properties under Section 99 of the Cess Act mentioned. The 
last mentioned omis sion was not prejudical to the interest of the 
jujgment-dedtor, The first mentioned omission was not, in our 
judgme2nt, a material irregularity. Regarding the advertisement 
as published în th: local Gazatte and in the local newspaper an 
intending bidder would feel that it was necessary for him to appear 
at the place of sale on the 5th August.at noon, and not later, and 
if he in fact had gone to the place of sale at that time he would 
have easily found out that sales were being held in the course of 
monthly sales and would have found the property he intended to 
buy on the list prepared and stuck up at the Court house under 
rule 233 of the Civil Rules and Circular Orders. We accordingly 
overrule this ground. 


Regarding ground III (a) there is in our judgment com- 
plete lack of evidence. No one on behalf of the judgment- 
debtors says anything which would lead to a reasonable 


(1) (1921) 35 C. L, J. 140. (2) (1932) 37 C. W. N. 146. 


(2) (1924).40 C. L. J. 311. 
_ 4) (1938) 67 C. L. J. ¢6. 
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panies inference of collusion between the Nazir and the decree-holder’s 
1939. men. The whole case rests upon a suggestion made in the course 


eo teal 


' Rangpur Loan of the argument and based on the slender fact that the decree- 
z ae nee holder’s son and an officer of his came to Rangpur from Calcutta 
pal Tant risan on the morning of the reth August, and not earlier. The sugges- 
y eee uF. tion is that the Nazir must have been told by somebody on behalf 
of the decree-holder that the decree-eholder could not attend 
before the rath August. This is pure hypothesis, We have it in 
evidence that the decree-holder received ‘a communication in 
Calcutta from his pleader that the properties were Jikely to be 
reached on the rath August, ‘His son and his officer Radhika 
started from Calcutta on the rzih August, and reached Rangpur 
on the r2th morning. We do not see how these facts can establish 
collusion. The pleader at Rangpur knew on the 1oth, which was 
a Saturday, that the -properties were not reached on that date, 
From the position in the list prepared under rule 233 he could 
have roughly formed an idea that the properties would not be 
reached earlier and that there was a likelihood of their being 
reached on the rath August. As has been pointed out by the 
learned Subordinate Judge a letter written on the roth from 
Rangpur would reach Calcutta the next morning. Two trains leave : 
Calcutta at night and reach Rangpur the next morning. We do 
not accordingly see our way to accept the suggestion of the appel- 
lant that r2th August was the date pre-arranged between the Nazir 
and the decree-holder's men. 


The last ground that remains for consideration raises the 
question of price. The properties were twice valued by the exe- 
cuting Court, once at Rs. 1,31,773 and on another occasion at 
Rs, 1,09,000. No doubt the investigation was conducted for the 
purpose of inserting the value in the sale proclamation. Ordinarily 
investigations for such purposes are not thorough or exhaustive, 
but the valuation so made gives an index. In this case before us, 
however, the investigation was more elaborate for the parties 
fought over the matter of valuation keenly, as the proceedings 
would show. The sum of Rs. 1,09,000 was fixed after the Collec- 
tor had taken possession under Section 99 of the Cess Act. There 
is also the additional fact that the receiver who was appointed over 
the properties at the instance of the decree-holder shortly after the 
sale, gave the net yearly income at about Rs, rçooo. After he had 
taken charge of the properties from the Collector, who had 
released the same on being paid up in January 1936, he prepared 
a budget and submitted it to Court on the 28th February, 1936, 
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for approval (Part 1 pp. 74°75) According to the budget, 
Rs, 14844 was the net expected profit after taking as expenditure 
asum of Rs. 3950 due on account of the additional burden of 
receivership (Rs. 3280 receiver's remuneration and Rs, 700 his 
travelling expenses), Even at 6 years’ purchase value would be 
about Rs. 1,08, ooo. Against these facts the only facts on which 
the decree-holder’s Advocate rely are 

(a) that land value has gone down recently on account of fall of 
price of crops 

(b) that some of the properties were liable to diluvion, being 
on the banks of the river Teesta. 

We see no force in these contentions. Before the depression 
it was almost a fixed rule to value muffasil properties at 20 times 
the net profit, Where the revenue payable to Government was 
comparatively small even 25 years’ purchase was taken, Owing 
to the fall in land value ro or 12 years? purchase would be fair. 
And if every allowance be made on account of the risk of diluvion, 
(on which point the evidence is scanty) we do not see how 
Rs. 48, 400 would bea fair price, even ata Court sale, of pro- 
petties of which the net yearly income was about Rs. 19000 and the 
revenue and head rent payable were abouta third of the net pro- 
fits, We therefore hold that the properties have been sold at 
an inadequate price. But this finding of ours does not entitle 
the judgment-debtors to havea reversal of the sale. We have 
held that there was no irregularity in publishing arid conducting 
the sale and even if the postponement of the sale by the Nazir 
and his other acts were irregular the judgment-debtors have signally 
failed to prove that the inadequacy of the price was due to the 
said irregularity. There is no evidence that intending bidders 
came on the sth or 6th August, and went away on the sale being 
postponed or that any bidder was misled and left the place of sale 
leaving the decree-holder the master of the field. We accordingly 
overrule all the points urged in this appeal. 

The special point urged in Appeal No. 579 of 1936 is that the 
minor, Rabindra Mohan Mukherjee (judgment-debtor No. 6) was 
not properly represented in the execution proceedings. The 
decree-holder proposed his mother, Chandibala Debi as his 
guardian. A notice was issued by the Court on the said minor 
and the proposed guardian and as the proposed guardian did not 
appear and express her consent the Court appointed a pleader, 
Mr. Probodh C handra Biswas, to represent him. Itis urged that 
the notice had notin fact been served on the mother of the 
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minor inlimatiog that she had been proposed as guardian of her 
fone There is no substance in this. The duplicate notice with 
the peon’s return on it is Ex, C. (II—I). There is nothing on 
the judgment-debtors’ side to displace what has been stated in the 
return, After his appointment Mr. Biswas wrote a letter to Chandi- 
bala addressed to her at her Tushbhandar house. The letter 
was returned with the endorsement that the addressee was not 
known. She was described in the letter as Zemindar, the house 
was described as the Zemindar’s house, only her husband’s name 
was wrongly given. The post office was within a few paces of the 
house and yet the letter was returned with the remark ‘addressee 
not known’. Inthe evidence it is sought to be made out that 
she had been residing at Calcutta for a number of years, since 
her husband’s death. But this evidence in our judgment is unrelia- 
ble. Her statement and the statement of her husband’s relation 
Monmotha Bhusan are hard to reconcile. Itis also significant 
that long before the sale she knew that execution had been taken 
against her son and the fact comes out that she was being consul- 
ted by the other proprietors of the Tushbhandar Estate in the 
matter of the execution proceedings (Monmotha Bhusan, I, 80 
and 8r), Still she did not appear in Court and state that she was 
willing to represent her son. We do not find any substance in the 
point urged before us. 

The special point taken in Appeal No. 602 of 1936 is that no 
notice under Order 21, rule 22 was served on some of the heirs 
of the original judgment-debtor No, 2, Bidbu Bhusan Mukherjee, 
Bidhu Bhusan died on the 5th February, 1935, and the Court 
was apprised of that fact by the decree-holder on the gth March, 
1935. He took time on that date for the purpose of enabling 
him to make the necessary substitution. On the 30th March, 
1935, his heirs were substituted and on the same day the Court 
issued notices under Order 21, rule 22 on the heirs of Bidhu 
Bhusan. The notices were tendered to Abani Bhusan, the eldest 
son of Bidhu Bhusan, He took the notice io his name and signed 
an acknowledgment. His brothers, the other legal represen- 
tatives of Bidhu Bhusan, did not appear before the peon but the 
notices in their names were tendered to Abani Bhusan who refused 
to sign an acknowledgment. Those notices were then affixed 
by the peon on the main door of the house (Ex, C4-rr-10). We 
think that this is good service on the other legal representatives 
of Bidhu Bhusan (Order 5, rules 15 and 17 as amended in Bengal 
in 1928). 


Vor. LXX,] HIGH COURT. 


We accordingly overrule this point. 


The result is all the appeals are dismissed with costs to the 
decree-holder respondent. Consolidated hearing-fee of 30 gold 
mohurs in all the appeals. 


P, R. Appeals dismissed, 


Before Mr, Justice A. G. R. Henderson. 


BISWESWAR BANERJEE AND OTHERS 
v. 


NABA KUMAR SINGH DUDHORIA AND oTHERS.* 


Indian Limitation Act (IX of 1908), Schedule I, Article 11A, applicability of— 
Order for possession and delivery of possession under order 21 rule 96 of 
the Code of Civil Procedure, (Act V of 1908). Symbolical possession, if 
amounts to dispossession — Finding of fact in a proceeding under order 
21 rule 100 of the Code of Civil Procedure,if res judicata, 


In order to attract the operation of Article 11A Schedule I of the Indian Limi- 
tation Act, it must be shown that there was an act of dispossession by the decree- 
holder or auction-purchaser. 


Where lands the*subject-matter of a decree are in possession of tenants and 
are sold in execution of decreeand the decree-holder purchaser obtains posses- 
sion under order 21 rule 96 of the Code of Civil Procedure, such an order for 
delivery of possession would not amount to dispossession within the meaning of 
Article 11A Schedule I of the Limitation Act, 


` A finding of fact in a summary proceeding under order 21 rule 100 of the Code 
of Civil Procedure, would not be res judicata in a subsequent suit, 
Appeal by the Defendants, 
The material facts will appear from the judgment. 


Messrs. Hiralal Chakravarty, Shamadas Bhattacharji and 
Mahima Ranjan Bhattachavji for the Appellants, 


* Appeals from Appellate Decrees Nos. 1443 to 1445 of 1937, against the 
decrees of B. K, Guha, Esq., District Judge of Birbhum, dated 18th May, 1937, 
affirming those of Mr. Syed Alla Hafez, Munsiff, 2nd Court, Rampurhat, dated 
the gth October, 1936. 
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abba Messrs. Panchanan Ghose and Parcsh Nath Mukherji (Jr.) for 
1939. the Respondents, 
es Cu A: Y: 
Pee Banerjee The judgment of the Court was as follows: 
= es eae oie These three appeals are by the defendants. The point raised is 
u Tila. . . . . . š 
— one of limitation. The suits were instituted in order to recover 
August, 7. possession of certain resumed choukidari chakran lands, They were 


mortgaged to the plaintiffs by one Kumar Debendra Nath Roy. 
The plaintiffs obtained a decree on their mortgage and purchased 
the lands in execution thereof. The defence is that the Kumar 
had parted with bis interest before the mortgage and these lands 
are included in the darputni granted to the defendants’ predecessor 
Rajani Nath Banerji, There is a concurrent finding that the Kumar 
did not part with his interest in these lands and the plaintiffs have 
a good title. 

The point of limitation arises in this way. After the plaintiffs 
had obtained delivery of possession Rajani Nath Banerji made an 
application under order X XI, rule 100 and the Court directed that 
he should be restored to possession. The present suits were not 
filed within a year of the date of that order. Both the Courts below 
held that this order was without jurisdiction. This finding is now 
challenged by the appellants. 

Mr. Chakravarty appearing on behalf of the appellants contended 
that inasmuch as the order waS never set aside by this Court in 
revision, it cannot be treated as a mere piece of waste paper. The 
decision on which the learned Munsiff relied are not relevant to the 
point and do not support his conclusion. 

On behalf of the respondents Mr, Ghose put bis case in a slightly 
different form to that in which it appeirs to have been put in the 
Court of the Munsiff. He relied upon the actual wording of 
article r1-A of the Limitation Act. The relevant words for the 
purpose of this case are these :— 

“ By a person against whom an order has been made under the 
Code of Civil Procedure, 1908, upon an application by any person 
dispossessed of such property in the delivery of possession thereof 
to the decree-holder to establish the right which he claims to the 
present possession of the property comprised in the order. ” 

It is clear that before the article applies there must have been 
an act of dispossession by the decree-holder or auction-purchaser. 
Mr. Ghose contended that he was entitled to show that Rajani 
was not dispossessed when the plaintiffs obtained delivery of - 
possession. i 


Vou, LXX,] | HIGH COURT. 


This contention raises a specific issue which might well have 
been formulated in these terms :—“ Was Rajani dispossessed by the 
plaintiffs?” Inasmuch as no such issue was framed it would not 


have been possible to examine this argument if it had been necessary — 


for that purpose to investizate any disputed questions of fact. The 
learned Munsiff, however, dealt with the matter on the legal inter- 
pretation of the order for delivery of possession which was actuaily 
made and did not investigate any matters of fact as between Rajani 
and the plaintiffs. pene: Mr. Ghose in his argument did not go 
beyond this. 

In support of his contention Mr. Ghose referred to the decision 
in the case of Muthiah Chetti v, Palaniappa Chetti (1). That deci- 
sion deals expressly with article 11 of the Limitation Act which is 
concerned with claims to property attached in execution of a decree. 
The appellant made a claim that the property should be sold subject 
to his mortgage. This claim was rejected. 

The relevant portion of their Lordships’ judgment is in these 
terms :— 

“The point to be considered is:—Is the appellant a person 
against whom an order as just described has been made? The 
Board is of opinion that the answer is in the negative. By article 11 
of the Limitation Act already quoted, he must be a person against 
whom an order has been made under the Civil Procedure Code 
‘on a claim preferred to, or an objection made to the attachment 
of, property attached in execution.’ The case thus comes to be 
narrowed down to whether it isa necessity of the order here specie 
fiedthat the property to which a claim is made, or to the attachment 
of which there’ is an objection, must be property which had been 
de facto attached. 

“Tt would seem to be so by the words, and by the very nature of 
the case, for the only property referred to is ' property attached in 
execution.’ Unless there has been an attachment, there can be no 
order made on an objection lodged to it, nor can any claim be made 
to the property so attached ; and without such an order, there is 
no terminus a quo forthe running of limitation, and with this 
the limitation itself is non-existent. The first head of article 
zı, in the opinion of their Lordships, can on its words mean 
nothing else. ” 

I should have stated that in that case it was subsequently dis- 
covered by the parties that no atlachment was actually made 


(1) (1928) L. R. 551, A. 2563 48C. L.J ri 
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although at a previous stage of the litigation they were both under 
the impression that it had. 

If the language of article 11-A is examined from this point of 
view a Similar result would be obtained. I am therefore of opinion 
that it is $ open to the plaintifis to show that they did not dispossess 
Rajani, 

It is common ground that the lands were in the actual possession 
of tenants and no case of delivery of Khas possession could arise. 


' The order of delivery of possession in the plaintiffs’ favour was made 


under the provisions of order XXI, rule 96. That rule prescribes 
that in such cases delivery of possession is to be made by affixing a 
copy Of the certificate of.sale in some conspicuous place on the 
property and proclaiming to the occupant by beat of drum or other 
customary mode at some convenient place that the interest of the 
judgment-debtor has been transferred to the purchaser. The effect 
of this was that notice was given to the tenants that in future they 
were to pay rent to the plaintiffs instead of to the Kumar. I cannot 
conceive how such an order could amount to dispossession of 
Rajani. Ifthe tenants did not pay their rent there was absolutely 
nothing to prevent him from suing. 

On behalf of the appellants it was urged that this matter was 
ves judicata in view of the finding of fact arrived at in the proceed- 
ing under rule roo that Rajani had been dispossessed. In my opi- 
nion, a finding of this nature in a summary proceeding under the 
rule would not be zes judicata in a subsequent suit. The point is 
really covered by the decision of the Privy Council to which I have 
already referred. The rejection of the appellants’ claim implied 
that there was an attachment in existence. Though on account of 
a misapprehension as to the actual facts this was not disputed, it 
would certainly amount to a case of constructive ses judicata. 

Asin my opinion the point of limitation has been correctly 
decided by the Courts below, the appeals are dismissed with costs, 


Po Ra Appeals dismissed. 


Vou, LXX.] HIGH COURT, 
Before Mr. Justice R. C, Mittes and Mr. Justice B. N. Rato 


SOMORENDRA NATH MITTER AND ANOTHER 
De : ~ 
' ASHUTOSH ROY AND OTHERS* 


Civil Erocedure Code (Act V of 1908), Order 32 rules 6, 7 (1)—Natural guar- 
dian appointed guardianead-litem, if can do anything without leave of 
Court—'Agreement, what it implies —Assignment of decree from the gnar- 
dian of a minor without leave, if valid . 

A karta of a Hindu joint family or the natural guardian of a minor who has 
sued as next friend or who has been appointed his guardian-ad-litem comes under 
the control of the Court and his powers as karta or natural guardian are control- 
led by the provisions of law contained in Order 32 of the Code of Civil Proce- 
dure. He cannot in the capacity of karta or natural guardian do anything on 
behalf of the minor which heis debarred from doing without leave of the 
Court : Ganesh Row v, Tuljaram Row (1) referred to. 


The word ‘agreement’ occurring in Order 32 tule 7 (1) of the Code of Civil 
Procedure means an agreement with a party to the suit and wi th reference to 
proceedings in the suit. 

Therefore an agreement witha third party as also of matter outside the scope 
of the suit does not come within the purview of Order 32 rule 7 (1) of the Code 
of Ciyil Procedure and a natural guardian is not bound to take the leave of the 
Court with regard to such an agreement though the natural guardian be a guar- 
dian -ad-litem. 

An agreement or compromise entered into in contravention of Order 32 rule 
7 (1) of the Code of Civil Procedure, would give the minor the right to avoid it 
and the want of leave of Court would be of no avail to the adult parties to the 


suit. s 


The word 'receive occurring in Order 32 rule 6 of the Code of Civil Proce- 
dure should be taken to mean ‘receive either directly or indirectly.’ 


Soan assignment of a drcree passed in favour of a minor, from the guardian 
ofa minor without the leave of the Court would be affected by the provisions 
of Order 32 rule 6 of the Code of Civil Procedure. 


Appeals by the Judgment-debtors, 
The material facts will appear from the judgment, 
Messrs, B. C. Ghose, Sitaram Banerjee, Prokash Chandra 


Bhose (in No. 190), Gopendra Nath Das and Kamalaksha Bose 
(in No, arr) for the Appellants, 


*Appeals from Original Order Nos. 160 and 211 of 1938, against the orders 
of.N. Basu, Esq., Subordinate Judges, 2nd Court of Hooghly, dated the 30th 
April, 1938. ` 

(1) (1913) L. R. 40 I. A. 132; L L. R, 36 Mad. 2953 18C. L. J. 1. 


I5 


CIVIL. 


1939. 
trt 
April, 27, 28. 
. May, L. 

Funes I. 


116 


CIVIL. 


1939. 
ona? 


Somorendra Nath 
Mitter 


V. 
Ashutosh Roy. 


oon Poe 


Fune,-I» 


THE CALCUTTA LAW JOURNAL [Von LXX. 


Messrs, S. N, Banerjee, H. C. Guha, 
Chandra Sen, Satyendra Chandra Sen, 
No. 190) for the Respondents, 


H. C. Sen, Suresh 
Kamalaksha Basu (in 


C. A, V, 
The judgments óf the Court were as follows: 


Mitter, J.:—On the 12th April, 1923, three persons Souren- 
dra Nath Mitter, Satya Santi Mitter and Khokalal Mitter instituted 
a suit for partition and accounts against Tarubala Dassi in the 
Court of the Subordinate Judge at Hugli, They claimed two- 
thirds share of the estate left by their ancestor RaiIshan Chandra 
Mitter Bahadur and in the accretions thereto and admitted that 
Tarubala owned the remaining one-third share. The relation- 
ship between the parties will appear from the following pedigree ; 

RAI ISHAN CHANDRA MITTER 
D. 17-1-1900. 


` 


an 








| | | ; 
Bepin Chandra Lal Behary Charu Chandra 
D. 22-12-1910, D. 27-2-1901. D. 27-4-1915 
| Khokalal T abala 
Sourendra Satya Santi (PIF. No. 2). (Defendant) 
(PI. No. 1) (PIÉ. No, 2) D. 7-4-1928. D, 20-6-36. 
D. 16-1-1933. D. 16-2-1934. | 
| Maniklal 
| (minor). 
’ Samarendra Mukul 
(minor). (minor). 
i 
Baidyanath U marani 
D. 1920. = 
Aa Roy. 
i . 
Ashutosh Ajit Kumar 
(minor). (minor), 


The case made in the plaint is that on the death of Ishan 
intestate his three sons Bepin, Lal Behary and Charu inherited his 
estate in equal shares. Bepin and Lal Behary died intesate leav- 
ing platntiffs Nos. 1 and 2 and plaintiff No. 3 their respective 
heirs. Charu Chandra, however left a Will by which he gave his 
properties to his only son Baidyanath, Tarubala obtained letters 
of administration and represented the estate of her husband. On 
the death of her son Baidyanath in 1920 she succeeded to the 
estate of her son. For the purpose of the appeal before us-it is 
not necessary to recite the other facts stated in the plaint, nor the 
allegations on which the plaintiffs asked for accounts and sought to 
make the estate of Charu Chandra liable. 
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An applicatioa for appoiatment of a receiver was made by 
Tarubala and during the hearing of the said matter her Counsel 
Mr. N. N. Sarcar (Now Sir N. N. Sarcar) made a compromise 
on her behalf and on the basis thereof the preliminary decree 
was passed on the 31st March, 1924. This decree is printed at 
pages 6 and 7 of the paper-book of Appeal from Original Order 
No. 600 of 1936. 

The terms of settlement were 

(i) all accounts waived. 

(ii) plaintiffs took over all liabilities shown in the books of the 
estate. ‘ 

(iii) defendant gave up all claims to moveables, decretal 
amounts, outstandings, deposits, arrears of rent, loans, shares, secu- 
rities etc. 

(iv and v) all the immovable properties, except the family dwel- 
ling house were to be divided, the plaintiffs taking two-thirds share 
and the defendant one-third share in Hindu widow’s estate. She 
was to have right of residence in the family dwelling house. 

(vi) the defendant’s claim to ornaments was left to the arbitra- 
tion of Mr. Sarcar. i 

Clause (vii) of the compromise which is material to this appeal 
ran thus s— 

(vii) from the 3rd day of September, 1923 and until partition 
is actually completed and possession taken, defendant will be paid 
by the plaintiffs the sum of Rs. 1400 (fourteen bundred) per month 
and the defendant will have no concern with the income or manage- 
ment of the properties of the estate beyond getting the said sum 
of Rs. 1400 (fourteen hundred) per month the balance will belong 
absolutely to the plaintiffs, and no account of the income will be 
necessary for this period viz. from the 3rd September, 1923 to the 
date when partition.is effected and possession taken. Defendant 
will join, wheneyer required, the plaintiffs by signing proceedings 
for realization of rent etc, and other assets, and that a sum of 
Rs. 36-8 be paid by the defendant to the plaintiffs on account of 
costs of this proceeding.” | 

Shortly after the compromise Tarubala repudiated it. The 
proceedings started by her ultimately terminated on January 23, 
1930. Their Lordships of the Judicial Committee holding that 
she was bound by the compromise effected by her Counsel Mr. 
Sarcar | Sourendra Nath Mitra v, Tarubala Dasi (1).| 

After the year 1924 the properties in suit were placed in the 
" (1) (1990) L. R. 571, A. 133; 51C. L J. gog. - 
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charge of two joint receivers and are now in the possession of the 
Official Trustee as receiver. The suit when filed was valued at 
over sixteen lacs of rupees but now the bulk of the properties, 
more than three-fourths, have been lost to the parties by reason 
of sales in execution of mortgage decrees and for non-payment of 
revenue and rent, The work of partition has not progressed far 
and according to the recitals of the conveyance, on which the 
respondent Jitendra Nath Roy bases his claim, there is no prospect 
of the partition being effected within a reasonable time. In the 
present circumstances when the income has shrunk considerably 
prima jacie it is to his interest, as it was to the interest of the 
persons through whom he claims and on whose behalf he looked 
after the litigation, to delay the partition as long as possible 
We do not, however, wish to apportion the blame but only desire 
to say that it is eminently proper that the learned Subordinate 
Judge should expedite the work of partition and pass the final 
decree before the parties most of whom are minors are ruined. 

It appears that large sum of money payable to Tarubala under 
the terms of the aforesaid compromise decree remained in arrears. 
She started execution proceedings and three of those proceedings 
were pending in three Courts at the time of her death which 
occurred on the goth June, 1936. On the 17th February, 1936, 
shortly before her death, she executed a deed by which she surren- 
dered her estate in favour of the reversioners, her grandsons, 
Ashutosh and Ajit Kumar Roy. On her death the said grandsons 
were substituted in the suit in her place on the 24th June, 1936. 
They were and still are infants and their mother, Umarani was 
appointed their guardian-ad-litem and is still representing them 
in the suit. On the oth August, 1937 without obtaining leave of 
the Court she as “ next friend and natural guardian of her infant 
sons ” conveyed for a cash consideration of Rs. 15000 the minors’ 
share in the immoveable properties in suit, their right to large 
sums of money to their grandmother Tarubala under paragraph 7 
of the compromise, the arrears due to them and their right to 
receive in future the sum of Rs. r400 a month from the plaintiffs 
under the said paragraph of the compromise decree. This convey- 


. ance is on the record. It has not been printed but typed copies 


were supplied to us. It is necessary to notice the main features 
of this transaction as they appear from the document itself, 

Shortly before the partition suit was instituted Tarubala left the 
family dwelling house and came to live with her daughter’s father- 
in-law, Jitendra Nate Roy. She lived in his house and died there. 


+ 
e 
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Her son-in-law Jitendra’s son Anath, died leaving two minor sons 
Ashutosh and Ajit Kumar and young widow Umarani. Umarani 
and her sons are living in Jitendra’s house and the conveyance by 
Umarani was executed in Jitendra’s house. The conveyance 
recites that the latter had all along been financing the litigation. 
It recites that.for that purpose he had up to date of the conveyance 
advanced a sum of Rs. 3,11969-1-8 and had received payment of 
Rs. 1,33,700-15-3, Accordingly a sum of Rs. 1,78,868-1-5 was still 
due to him. He gave up his claim to Rs. 65,868-2-5 and accord- 
ingly a sum of Rs, 1,13,000 was still due to him. 

The conveyance further recites thata sum of Rs. 1,17,594-2-9 
was due to the minors from the plaintiffs up to the date of the con- 
veyance under the terms of paragraph 7 of the compromise decree, 
and execution was then pending for a sum of Rs. 1,12,974-2-9 out 
of this said sum. There was also a sum of Rs. 47,446-12-4 lying 
in deposit in the High Court as the surplus sale proceeds of some 
Calcutta properties and the minors were entitled to a half share 
of the same. Umarani sells to Jitendra for a total consideration 
of Rs. 1,28,000 (of which only Rs. 15,000 appears to have been 
paid in cash, the balance being set off against the sum of 
Rs. 1,133,000 alleged to be due to Jitendra as detailed above) 
(1) the right of the minors to the aforesaid sum of Rs. 1,17,594-2-9 
(2) their half share in Rs. 47,446-12-4, (3) their right to receive 
Rs. 1400 a month from the plaintiffs till the partition is completed 
(4) the share of the minors in the immoveable properties in suit 
and (s) their alleged right to obtain compensation from the 
plaintiffs for alleged acts of mismanagement by reason of which 
it is said that some valuable properties in suit had been lost to 
the parties. On the face of the documents it appears that the 
minors were denuded of all their rights for a consideration which 
is grima facie inadequate. It may be that for these reasons this 
Court had cast a doubt on the dona fides of Jitendra in the case of 
Jitendra Nath Roy v. Havindra Nath Dutta(1) As evidence 
has not, however, been led we cannot definitely pronounce our 
Opinion as to whether the conveyance was for the benifit of the 
minors. Frima facie it does not seem to be so, even if the recitals 
be taken as true. 

On the basis of this conveyance Jitendra Nath got himself 
added as a party deiendant in the partition suit on the 8th Febru- 
ary, 1938. Two days later he made an application under 
Section 39 of the Code of Civil Procedure for transfer of the 

(1) (1938) 42C. W. N. 1183. 
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oe decree to the Court of the District Judge, 24-Parganahs for en- 

1939 abling him to execute it for Rs. 12,600, the sum which he says 
Somorendra Nath became payable to him from the rst May, 1937 to grst January, 


Mitter 1938 calculated at the rate mentioned in paragraph 7 of the said 
e Ashutosh Roy, decree. In this application he recited the deed of surrender 
R. C. Mitter, ş. executed by Tarubala in favour of her grandsons and the convey- 
N ance executed by the guardian of the latter in bis favour, On the 
26th February following he filed another application under order 
21, rule 16 of the Code of Civil Procedure for leave to execute the 
decree as assignee and for leave’ to proceed with the pending 
execution proceedings originally started either by Tarubala or her 
grandsons. Notices in terms of order 21, rule’ 16 were issued 
on the same date on the plaintiffs judgment-debtors. On the 22nd 
April and 3oth May, 1938 the two sets of judgment-debtors filed 
objections. Most of the grounds specified in the two objection 
petitions would only be relevant at a later stage of the execution 
proceedings. Those grounds were not accordingly pressed either 
in the lower Court or before us, The only ‘question now relevant 
is whether Jitendra Nath can, as assignee, get leave to execute the 
decree or continue the pending execution proceedings, The 
learned Subordinate Judge answered this question in the affirma- 
tive. He also overruled the judgment-debtors’ objection to the 
effect that a succession certificate was necessary. The two sets 
of judgment-debtors have preferred the aforesaid two appeals. The 
points raised by them are 
(1) that the assignment of the decree to Jitendra Nath is 
invalid. 
(2) that evenifit be valid he cannot claim tise arrears due to. 
Tarubala up to the date of the surrender of her estate to the rever- 
sioners. 
(3) that he cannot proceed with regard to a portion of his 
claim without obtaining succession certificate. 
We will now proceed to deal with the second and third points. 
The argument of the appellants’ Advocates has been put for- 
ward in the following way, They say that the income from the 
estate of her deceased son belonged to her absolutely, The sum 
of Rs. 1400 payable to her monthly in terms of parapraph 7 of 
the compromise decree represented the income due in her share. 
No exception can be taken to these two contentions. They further 
contend that properties acquired by a Hindu female holding a 
Hindu widow's estate from the income of her inherited estate as 
also the income thereof would not pags on her death to the rever- 
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sioner but would descend on her s¢vidkana heir (in this case her 
daughter U marani) unless she had manifested an intention to treat 
the same as part of the corpus and the onus of proving such 
intention on her part is on the reversioners or persons claiming 
through them. ‘These propositions are supported by precedents, 
one of them being Nirmala Sundari Dassi v. Deva Narayan 
Das Choudhuri (1) Apart from the question that this point, 
which required an investigation into facts, was not raised in 
the Cotrt below, the appellants, in our judgment, cannot 
advance their case very far. The deed of surrender recites 
that the lady, Tarubala, had by inheritance from her son 
acquired a Hindu widow's estate in the properties left by her 
son and that she had acquired with the income other moveable 
and immoveable properties, which also she was holding in 
Hindu widow's estate. This last mentioned statement indicates 
her intention to incorporate the properties acquired by her 
with the, corpus. She surrenders them all to her reversioners. 
The sums of money which were due to her from the plaintiffs at the 
{ime and which she had not then recovered would not pass to the 
‘ revorsioners by tbis alone, but in the operative part of the document 
she passes on to the reversioners all arrears due to her under decrees 
and all her rights in all decrees of whatever nature they may be. 
On the construction of the decd we bold that the right to receive 
the arrears due to Tarubala under paragraph 7 of the compromise 
decree had passed to Ashutosh and Ajit Kumar Roy and from the 
latter to Jitendra Nath unless that part of his conveyance is invalid. 
This. view also takes away all force from the third contention of the 
appellants. Ño succession certificate is necessary, for Ashutosh and 
Ajit Kumar and from them Jitendra Nath, did not acquire the right 
to those arrears on succession and did not claim them on succession, 
but by an assignoment from Tarubala. The second and the third 
points are accordingly overruled. 


This assignment to Jitendra Nath of the arrears due under the 
decree is attacked cn the ground that Umarani, who was also the 
guardian-ad-litem of her infant sons, had not taken the leave of the 
Court. This argument has been developed on two lines by the 
appellants’ Advocates. They say firstly that the case falls within 
order 32, tule 7, sub-rule (1) and secondly within order 32, rule 6 
sub-rule 1(b). 


The first proposition which is well established, is that the arta 


7D (1927) 1 L. R. 55 Cale, 269. 
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of a joint Hindu family or the natural guardian of a minor who has 
sued as his next friend or who has been appointed his guardian-ad- 
litem comes under the control of the Court and his powers as kasta 
ox as natural guardian are controlled by the provisions of Jaw con- 
tained in order 32 of the Code of Civil Procedure. He cannot in 
the capacity of the Zar¢a or natural guardian do anything on behalf 
of the minor which he is debarred from doing as next friend or 
guardian-ad-litem without leave of the Court. [Ganesha Row v, 
Tuljaram Row (t)|. A payment to such a person by the judgment- 
debtor out of Court without its leave is accordingly invalid and 
cannot be given effect to. Such a payment would not discharge 
the judgment-debtor | Pilchakhuttiya Pillai v. Dovaiswami Mooppa- 
nav(2)|. The case of Harihar Fershad Singh v, Mathura Lal (3) 
which took a contrary view, must be taken as overruled by necessary 
implication by the Judicial Committee [Ganesha Row v. Zuljavam 
Row (1)|, 

The question therefore is whether Umarani was bound to take 
the leave of the Court. She was the natural guardian of the minors 
but was also at the date of Jitendra Nath’s conveyance their 
guardian-ad-litem. 

In our judgment the case is not covered by Order 32, rule 7(r) 
of the Code. The word “agreement” occurring there means an 
agreement with a party to the suit and must be in reference to the 
proceedings of the suit. An agreement with a third party, as also 
an agreement outside the scope of the suit does not, in our judg- 
ment come within the scope of the said rule, and a natural guardian 
is not bound to take the leave of the Court with regard to such 
an agreement, though he or she be the next friend or guardian-ad- 
litem of the minor. When a decree has been passed in favour 
of the minor in respect of some property or for a sum of money, 
it passes to the domain of property and his natural guardian qua 
natural guardian would be free to deal with it (subject to what we _ 
state below in reference to Order 32, rule (6) inspite of order 32, 
rule 7(r) in the same way as he or she would be entitled to deal 
with the minor’s other properties, To this extent and this extent 
only we agree with the Full Bench of the Madras High Court 
| Katnent Venkatakrishnayya v, Garapathi China Kanakayya (4) ] 
which over-ruled the decision in Kancherla Kanakayya v, Mulpurn 
Kotayya (5). Moreover an agreement or compromise entered 


(1) (1913) L. R. 40 I. A. 132; 18C. L. J. 13]. L. R. 56 Mad, 205. 
(2) (1924) 47 Mad. L. J. 438. (3) (1908) I. L, R. 35 Calc, 561, 
(4) [1938] I. L. R. Mad, 819, (5) (1921) 41 Mad, L. J. 75. 
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into in contravention of Order 32, rule 7 (1) would give the minor 
only the right to avoid it and the want of leave of the Court would 
not be of avail to the adult parties to the suit. We are, however, 
of opinion that the case before us falls within Order 32, rule 6, 
sub-rule 1(b). 

It is general principle that “a suit relating to the estate or 
person of an infant and for his benefit has the effect of making 
him a ward of Court” and “in all cases where an infant is a ward 
of Court, no act can be done affecting the person or property or 
state of the minor, unless under the express or implied direction 
of the Court itself” [ Ram Sarup Lal v, Shah Latafat Hossein 
(1) | In our judgment this principle must be kept in view in 
interpreting Order 32, rule6 of the Code. The widest meaning 
of which the words are capable must be attributed to paragraph r 
of that rule. The enactment is that a next friend or guardian for 
the suit shall not without leave of the Court receive any money 
. on behalf of the’ minor under a decree or order in favour of a 
minor. The word “receive” should be taken to mean “receive 
either directly or indirectly,” for unless it be so construed the 
protection which the legislature intended to give to the minor 


would in many cases be illusory. That protection would be © 


reduced to a farce if the guardians, while restraining from receiving 
any money directly from the judgment-debtor, were free to astign 
the decree to a third party and receive money from the assignee, 
who would then recover it from the judgment-debtor. To permit 
any such assignment without leave of the Court would beto defeat 
the plain purpose of the rule. Before the Full Bench of the 
Madras High Court Katnent Venkatakvishnayya v. Garapathi 
China Kanakayya (2), Order 32, rule 6 was referred to in the 
argument of Counsel and was noticed in the judgments delivered, 
but the contention was put forward on a narrow ground. What 
was argued at the Bar was that that rule would be evaded unless 
the word “agreement” occurring in Order 32, rule 7 were given 
a wide meaning, a meaning as wide as was given in Kancherla Kana- 
hayya v. Mulpru Kottayya (3).1t was not argued there that on a 
proper interpretation the case fell within Order 32, rule 6, sub-rule 
1(b), The appellants judgment-debtors are vitally interested in 
raising the contention that the case before us falls within Order 32, 
rule 6, sub-rule (1) and they can attack Jitendra Nath’s conveyance 
on that ground. We give effect to this part of their contention 


(r) (1902) I. L. R. 29 Cale. 735 (737). 
(2) I L. R. [1938] Mad, 819. (3) (1921) 41 Mad, L. J. 75. 
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and hold that Jitendra Nath has no rigbt to substitute himself in 
pendiog executions or to apply execution in respect of sums of 
money due from the plaintiffs judgment-debtors under paragraph 7 
of the preliminary decree. 

The result is that both the appeals are allowed with costs 
against the respondent Jitendra Nath Roy. Hearing fee ro gold 
mohurs in each of the two appeals. 

Rau, J. :-—I agree. 


P. R. Appeals allowed, 


Before Mr. Justice Syed Nasim Ali and Mr. Justice 
R. C. Mitter, 


SURJA NARAIN ROY 
D., 
KASHINATH ROY AND OTHERS.* 


Execution by assignee of a decree—Dismissed on the ground that assignee 
has no interest ~Order of dismissal, if appealable—Civil Procedure Code 
(Act V of 1908), section 47 subsection (3). 

An order of the Subordinate Judge dismissing an application for execution 
on the ground that the assignee acquired no interest under the assignment 
comes under sub-clause (3) of section 47 of the Code of Civil Procedure and 
an appeal from such an order to the District Judge is competent: Mohinz 
Mohan Majumdar v., Surendra Chandra Dey (1) and Fuanendra Nath 
Sanyal v. Girish Chandra Lahiri (2) relied on. : 


Appeal by Decree-holder by virtue of an assignment, 


The material facts will appear from the judgment. 

Mr. Ashokenath Mukherjee for the Appellant. 

Messrs. Gopendra Krishna Banerjee and Khetva Mohan 
Chatterjee for the Respondents. 

The judgments of the Court were as follows : 

Nasim Ali, J. :—Respondents Nos, r and 2 obtained a mort- 
gage «decree against the respondents Nos. 3 to ro on the 2oth 
June, 1933, Onth17th August, 1935, the appellant obtained a 


* Appeal from Appellate Order No. 210 of 1938, against the order of B. K, 
Basu, Esq», District Judge of Burdwan, dated the goth July 1938, affirming 
that of order of T. P. Banerjee, Esq., Subordinate Judge, Asansol, dated the oth 
May» 1938. 

(1) (1916) 20 C. W..N. 679. (2) (1934) 39 C. W. N. 313- 
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deed of assignment from the respondents Nos. r and 2 in respect 
of this decree. On the 23rd June, 1937, the appellant on the 
basis of this deed of assignment applied to execute the decree 
under Order 21, rule 16 of the Code of Civil Procedure. The 
judgment-debtors did not appear but the original decree-holders, 
namely, the respondents Nos, 1 and 2 opposed this application on 
the ground that there had been no valid assignment of the decree 
by them. The learned Subordinate Judge onthe evidence came 
to the conclusion that by the deed of assignment the assignee has 
not acquired any title to the mortgage decree. Jn that view the 
learned Subordinate Judge dismissed the appellant’s application 
for execution. The assignee thereupon appealed to the lower 
appellate Court. The learned District Judge has dismissed the 
appeal on the ground that it was not competent. Hence this second 
appeal by the assignee. 

The contention of the learned Advocate for the appellant is 
that the order of Subordinate Judge comes under section 47 of 
the Code of Civil Procedure and is therefore a decree within the 
meaning of section 2, subclause (c) of the Code. The question 
before the Subordinate Judge was whether the appellant was a 
representative of the plaintiff decree-holder and as such entitled 
to execute the decree. The question clearly comes under sub- 
section (3) of section 47 of the Civil Procedure Code. This view 
is supported by two decisions of this Court viz., Mohini Mohan 
Majumdar v, Surendra Chandra Dey, (1) and Jnanendra Nath 
Sannyal y. Girish Chandra Lahiri (2) We are, therefore, 
of opinion that the appeal to the lower appellate Court was 
competent. 

The result is that this appeal is allowed. The order of the 
District Judge is set aside and the case is sent back to him for 
hearing of the appeal on the merits. Costs in this appeal will 
abide the result. Ifearing-fee is assessed at one gold mohur. 

Mitter, J. s—I agree. 


P. R Appeal allowed. 
(1) (1916) 20 C. W. N. 679. i (2) (1934) 39 C. W., N. 313. 
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Before Mr. Justice A. N. Sen 


SECRETARY OF STATE FOR INDIA THROUGH 
THE AGENT, EASTERN BENGAL RAILWAY 


p Us 
DISTRICT BOARD OF -RANGPUR,* 


Bengal Tenancy Act (VIII of 1885), section 106, scope of— Question of title, how 
far can be gone into by the Settlement Oficer— Duty of Revenue Oficer— 
‘ Possession,’ implication ofIndian Evidence Act (lof 1872), section 13— 
Local Self-Government Act (Ill of 1885), section 73. 


The determination of a question of bare title is outside the scope of a suit 
under section 106 of the Bengal Tenancy Act. 


So a sult for recovery of posséssion on declaration of title cannot be brought 
under section 106 of the Bengal Tenancy Act. 


But there is no rigid rule that the Assistant Settlement Officer in a proceeding 
under section 106 of the Bengal Tenancy Act, cannot in any circumstances con- 
sider questions involving title of the rival parties. 


The duty of a Revenue Officer at the time of preparing the Record-of-rights 
is not simply to ascertain as to who is in actual occupation of the land and to 
record it in his Khatiane He has to ascertain not only:who is in physical occu- 
pation of the land but he has to further ascertain whether such occupation is 
tantamount to possession and the nature of such possession. 


Section 13 of the Indian Evidence Act consists of two parts, The first part 
deals with transactions and the second part with instances. 


Section 73 of the Local Self-Government Act merely transfers the control of 
roads hitherto under the control of certain authorities to the District Board, It 
does not say that the title of the District Board in the land held under ssctions 73 
and 75 respectively would be different. 


e 
A suit brought after the expiry of two months of a notice under section 80 of 


the Code of Civil Procedure would be good inspite of the fact that a second 
notice was given as a continuation of the first notice and the suit was not beyond 
two months of the second notice. 


Appeal by the Defendant. 

Suits under section 106 of the Bengal Tenancy Act. 

The material facts appear from the judgment, 

Dr. S C, Basak and Mr. Ramaprosad Mookerjee for the 
Appellant. 

Messrs, Atul Chandra Gupta and Apurba Charan Mubherjee 
for the Respondent. C. Ai Ve 


* Appeals from Appellate Decrees Nos, 1231 and 1232 of 1937, against the 
decrees of S. Chakravarty, Esq., Special Judge of Rungpur, dated the 24rd 
March, 1937, modifying those of Ratindra Chandra Bose, Esq., Assistant Settles 
ment Officer, Rangpur, dated the roth August, 1936. 


Pea 
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The following judgment wis delivzred by 

Sen, J.: The District Board of Rangpur instituted three suits 
being Suits Nos. 496, 497 and 498 of 1935 against the Secretary of 
State for India in Council. The suits were instituted under section 
106 of the Bengal Tenancy Act for correction of the record-of-rights, 
All the suits were heard together and partially decreed. No appeal has 
been filed against the decision in Suit No. 497 and, therefore, I am 
not concerned with the decision in that suit. The defendant, the 
Secretary of State for India in Council through the Agent of the 
Eastern Bengal Railway, appealed against the decision of the Assis- 
tant Settlement Officer in the other two suits to the Special Judge ; 
he upheld the decision of the trial Court with a small modification 
in Suit No. 496. He held that so far as that suit was concerned, 
the plaintiff’s case had failed with respect to one of the plots, 
namely, plot No. 669. Against this decision, the Secretary of State 
for India in Council has filed two appeals to this Court and the 
plaintiff has filed a cross-objection relating to that part of the deci- 
Sion of the Special Judge which related to plot No. 669. The 
appeals have been heard together and this judgment will govern 
both the appeals, After the case of the appellant had been argued 
for sometime, Mr. Gupta appearing on behalf of the respondent 

. Slated that he does not press the cross-objection, It is accordingly 
dismissed. 

The case of the plaintiff is as follows:—C. S, plots Nos. 6077, 
5328 and 4340 which form the subject-matter of Suit No. 495 and 
C. S, plots Nos. 144, 143, 141, 138, 669, 668, 129, 126 and 777 
which form the subject-matter of Suit No. 496 are claimed by the 
plaintiff as forming part of roads belonging to the District Board ; 
as I have stated before the plaintiff has how given up its claim to 
plot No. 669, The plaintiffs case further is that these plots were 
in the permissive occupation of the Eastern Bengal Railway under 
the arrangement between the plaintiff and the Railway. When the 
settlement record of the area was prepared these plots were recorded 
in the Khatians of the Eastern Bengal Railway as belonging to the 
Railway and were omitted from the Khatians of the plaintiff, The 
plaintiff accordingly brought these suits for the correction of the 
settlement record by inserting these plots in the plaintiff’s Khatians. 

The position taken up by the defendant was that these plots 
have been properly recorded as belonging to the Eastern Bengal 
Railway. 


Another defence taken was that Suit No. 496 was barred by 
reason of the provisions of section 80 of the Code of Civil Pro- 
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cedure. The contention on this point briefly is this: The 
suit being against the Secretary of State for India in Council, it 
is necessary under section 8o that a notice should be served 
upon the Secretary of State for India in Council; the section 
also provides that the suit should not be brought until the expiry 
of two months next after the notice in writing has been served. 
The notice in this case was served on the ryth August, 1935. 
' Thereafter, it was discovered by the District Board that plot No. . 
669 had been omitted from the rotice, On the 23rd August, 
193%, another notice including this plot was served. The suit was 


- filed on the 23rd October, 1935.. The contention of the defen- 


dant is that the time must be computed from the date of the 
second notice and that as the suit has been filed one day before 
the expiry of the period of two months from that date the suit 
is premature. The other defences taken in the Courts bclow 
have now been abandoned. | 

Both the Courts below have held that the suit No. 496 is 
not premature. They have also held that the land which forms 
the subject-matter of these appeals belongs to District Board 
and not to the Railway. They have found that the Railway is 
in possession of the land with the permission of the District Board 
for certain limited purposes. The final order passed by the 
lower appellate Court is that the land which forms the subjec- 
matter of these appeals shall be recorded in the Khatians of the 
District Board‘ and that in the remarks column of the Khatians 
there should be a remark that the land is in the permissive posses- 
sion of the Eastern Bengal Railway. 

Against this decision, the defendant has appealed. The learned 
Junior Government Pleader appearing on behalf of the appellant 
urged three points before’ me. First he said that the suit is 
premature by one day inasmuch as it has been brought before 
the expiry of two months from the delivery of the notice which 
had to be served ‘on the appellant by reason of the provisions of 
section £o of the Code of Civil Procedure. Secondly he says that 
as the Railway is admittedly in possession of the land which 
formed the subject-matter of both the suits, the Revenue Officer, 
was bound to record it in the appellant’s Khatians. He argues 
that the settlement record is prepared with reference to actual 
possession Only and not with reference to title and, that therefore, 
even if it be conceded that the title is in the District Board, 
nevertheless, the District Board can get no relief in a suit framed 
under section 106 of the Bengal Tenancy Act. The third point 
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taken is that the plaintiff has failed to establish its title to the land 
of these two suits, 

In my opinion, there is no substance in the first point taken. 
The first notice with respect to Suit No. 496 was served on the 
17th August, 1935, and the suit has been brought on the 23rd 
October, 1935. If the first notice be considered as subsisting 
then the suit is not premature as it has been brought after the 
expiry of two months from the date of service of the notice. The 
contention of the learned Junior Government Pleader is that the 
first notice has been annulled by the second one and that the suit 
must be considered as having been filed with reference to the 
second notice. Mr. Gupta appearing on behalf of the respondent 
points out that this is not so. He shows that the second notice was 
stated to be in continuation and in modification of the first one. 
In my opinion the second notice nowhere annulled or cancelled 
the first one. It merely amplified it by adding plot No. 669 to 
the subject-matter of the suit. The introduction of plot No. 669 
was made too late and therefore the plaintiff respondent has not 
been given any relief with respect to that plot; but it cannot be 
said that the second notice had the effect of cancelling the first 
one. The Secretary of State for India in Council had intimation 
by the first notice of the suit and the suit has been brought after 
the expiry of two months of that information. The requirements 
' of section 80 -have been fully complied with. The second notice 
was served merely for the purpose of including plot No. 669. 
It cannot be reasonably argued that ‘because of thisjattempt on 
behalf of the plaintiff to add anew plot tothe subject-matter of 
the suit, it should be held that the suit so far as it relates to the 
other plots mentioned in the first notice is premature, 

As regards the second point, the argument of the learned 
Junior Government Pleader is that in a suit under section 106 
of the Bengal Tenancy Act, it was not open to the Assistant 
Settlement Officer or to the Special Judge to decide the question 
whether the title to the land in the two suits lay in the District 
Board orin the Railway. He says that the only point which 
has to be decided in such a, suit is whether the plaintiff or the 
defendant is in actual possession of the land and that when it 
was found that the Railway was in actual possession the matter 
was concluded and the Courts had no authority to embark upon 
an investigation into the question whether the plaintiff or the 
defendant had title to the land. In support of this contention, 
my attention was drawn to the cases of Mohkunt Padmalav 
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Ramanuja Das v, Lukmi Rani (1) and Brojo Mohun Pal v. 
Darsan Pal (2), 

Mr. Gupta on the other hand, relied on the cases of 
Asrafannessa Khatun v. Heramba Chandra Chowdhury (3); 
Chand: Charan Law v. Sreematt Lal Bewa(4)3 and also on the 
case of Brojo Mohun Pal v, Darsan Pal (2) which was cited 
by the learned Junior Government Pleader. I have considered 
these cases and I am of opinion that they do not support the 
contention of the learned Junior Government Pleader that the 
learned Assistant Settlement Officer or the learned Special Judge 
decided matters which lay outside the scope of a suit under 
section 106, Bengal Tenancy Act, It is quite true that the deter- 
mination of a question of bare title is outside the scope of a suit 
under section 106, Bengal Tenancy Act. A suit under that 
section retates to the record-of-rights and to the correction of the 
entries therein. Those entries are made on the basis of possession ; 
if an entry can be justified on this basis, i,e.,0n the basis of 
possession it cannot be corrected and in such a case no relief can 
be granted ia a suit under section 106 of the Bengal Tenancy 
Act even though as a matter of fact the entry does not represent 
the true state of facts when viewed at from the point of view of 


‘title, A suit for the determination of a bare question of title 


divorced from possession is not one which falls within the purview 
of section 106. But this does not mean that the Assistant Settle- 
ment Officer is not under any circumstances to consider questions 
involving the title of the rival parties. As was pointed out in the 
case of Apurba Krishna Roy v. Atarmani Dassi (5) 

“Under section 106 a suit may be instituted for the decision 


of any dispute regarding any entry which a Revenue Officer has 
made in the record; such dispute may be between landlord and 
tenant, as to whether land held rent free is properly so 
held or as to any other matter. It seems to me that the 
plain meaning of these words is that the suit shall relate 
to the substance of the disagreement between the parties 
and that when the Revenue Officer proceeds to hear and decide 
the dispute, he is to determine not merely whether certain words 
shall or shall not remain unchanged in the record, but whether 
the facts described by those words are correct; if he is satisfied 


. (1) (1907) 12 C.W. N. 8. (2) (1929) 49 C. L. J. 294. 
(3) (1926) I. L. R. 54, Calc. 114 ; 44C. L. J. 467. 
(4) (1929) 49 C. L. J. 2655. 
(5) (1920) 64 I, C. 889, 
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that the entry does not describe the facts correctly, he will as a 
corollary cause an alteration to be made.” 


In order to determine the nature of the possession of a party 
with respect to a particular piece of land, it may be necessary for 
the Assistant Settlement Officer in a suit under Section 106 of 
the Bengal Tenancy Act to enter incidentally into questions of 
title. I entirely agree that where a plaintiff admits that he is out 
of possession and seeks to recover possession after a declaration 
of his title to the land, he cannot obtain these reliefs in a suit 
framed under Section 106 of the Bengal Tenancy Act because 
such a suit would involve the determination of a question of 
bare title unatcompanied with possession. In the present case, 
the position is entirely different. The District Board does not 
admit that it is out of possession of the land in suit. It 
claims that the land belongs to it and that the Railway is in posses- 
sion thereot with its permission. Io other words, the District 
Board claims to be in possession of the land through the Railway. 
ìt does not seek to recover possession On establishment of its title. 
The question. involved, therefore, relates to the nature of the 
possession of the Railway, If the argument of the learned Junior 
Government Pleader were right then it must be held that the duty 
of the Revenue Officer at the time of preparing the record of rights 
is confined merely to ascertain who is in actual occupation of the 
land and to record the land in his Khatian ; but that certainly is 
not so. The Revenue Officer has to ascertain and record very 
much more than that. He has to ascertain not merely who is in 
physical occupation of the land but he has to ascertain further 
whether such occupation amounts to possession and the nature of 
such possession. Lf I may say so with respect, the learned Junior 
Government Pleader has given the word ‘possession’ too narrow an 
interpretation. Fle considers that the words “possession” and 
“occupation” are synonymous, The word “possession” is not 
used in that narrow sense in the cases relied upon by him. A 
person may be in possession of land although he is not in physical 
occupation of it and mere occupation would not necessarily 
connote that kind of possession upon the basis of which entries 
in the record of rights are made. It is wrong to say therefore 
that once it is found that the Eastern Bengal Railway was in 
occupation of the land in these suits, itis not open to the District 
Board to establish in a suit under Section 106 of the Bengal 
Tenancy Act, that the possession of the Railway is really the 
possession of the District Board, I hold therefore, that the learned 
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Junior Government Pleader has not been able to establish that 
the suit is migconceived or- that the Court below has gone into 
questions which it was not empowered tò do in a suit under Sec- 
tion 106 of the Bengal Tenancy Act. The Court has considered 
the circumstances and the oral and documentary evidence and 
it has come to the conclusion that although the Railway is in 
physical occupation of the land the title to the land is in the 
District Board and the Railway is in possession with the permis- 
sion of the District Board. In my opinion, the Court was entitled 
to investigate these matters and to come to these conclusions if 
the evidence establishes them, : 
This takes me to the next question, namely, whether the Court 
below was right in directing the record to be corrected by including 
the plots of land which form the subject-matter of these two 
appeals in the plaintifs Khatian with the remark in the remarks 
column that they are in the possession of the Eastern Bengal 
Railway with the permission of the District Board. There can 
be no manner of doubt whatsoever that before the Railway got 
possession of the land in these two suits it was in the possession 
of the District Board. There is also no doubt that the Railway has 
not attempted to show that it ever acquired the land by any land 
acquisition proceedings and indeed it is not even suggested before 
me that the Ratlway acquired the land by these means, In fact 
there is no evidence to show that the Railway acquired title to 
the land. The evidence discloses that at one time there was a 
proposal that the Railway would acquire the land from the District 
Board but that proposal fell through. The documentary evidence 
consists of aseries of letters written to the District Board by the 
Railway Authorities, by the Collector of the District, by an Under 
Secretary of the Government and various other Government 
Officials, In almost all these letters, it is either expressly stated 
or tacitly assumed that the land in these two suits belongs to the 
District Board and in these letters permission is asked from the 
District Board on behalf of the Railway to do certain things on 
the laud. It has also been found by the Courts below that the 
lands in the two suits are portions of roads which admittedly 
belonged to the District Board. The land is at present used as 
road over which the public have a right of way. It is clear from 
the correspondence that the Railway took charge of the land from 
the District Board for the purpose of metalling and maintaining 
it and that the Railway always admitted that the land belonged 
to the District Board. The learned Junior Government Pleader 


Vou, LXX,] HIGH COURT. 


suggested that the correspondence containing? these admissions 
could not bind the Government, I cannot understand why they 
should not be binding on the Government. The admissions are 
made by the agents of the Government. I shall give a few 
instances of these admissions. Ex. 1 is a letter from the Executive 
Engineer of the Eastern Bengal Railway to the Collector of 
Rangpur. He says in this letter ‘‘ the road belongs to the District 
Board and runs for nearly the whole of this length through Rail- 
way land.” He.then asks for permission to metal the road. 
Ex, (e) is a letter from the Under Secretary to the Government 
of Bengal to the Commissioner, Rajshahi Division wherein it is 
admitted that the road is a District Board Road. Ex. 1(f) isa 
letter from the Collector, Rangpur to the Chairman of the District 
Board also admitting that the road is a District Board Road. Exs, 
1(g)—x1(1l) are similar letters in which it is admitted that the land in 
suit belonged to the District Board. These admissions are by the 
Railway, by the Collector of the District and other officers of 
Government. These documents clearly indicate that the admis- 
sions are made by the agents of the Government and, in my 
Opinion, the Government is bound by these admissions, Mr, Gupta 
on behalf of the District Board contended further that these letters 
were admissible in evidence not only as admissions made on behalf 
of the appellant but also as evidence of transactions and particular 
instances in which the right of the District Board with respect to 
the land was asserted and recognised. In other words, he says 
that these letters constitute evidence which is admissible under 
section 13 of the Indian Evidence Act. The learned Junior 
Government Pléader contends that these letters cannot be consi- 
dered as transactions and he says that section 13 of the Indian 
Evidence Act has no application, I cannot agree with 
this view. Section 13 of the Indian Evidence Act consists 
of two parts, The first part deals with the transactions and 
the second part with instances. I do not decide whether the 
correspondence between the District Board and the different 
officials would constitute a transaction but the letters certainly are 
instances in which the right of the District Board to the land which 
form the subject-matter of these suits was recognised. The corres- 
pondence establishes beyond doubt that the Railway has no title 
to the land and that it is in occupation of it with the permission of 
the District Board to whom the land belongs, 


My attention was drawn to the provisions of sections 73 and 75 
of the Local Self Government Act (Act III of 1885) by the learned 
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Junior Government Pleader for the purpose of showing that 
although the District Board may be in control of certain lands used 
as roads, the property in the land would not necessarily vest in 
the District Board. He points out that section 75 enacts that any 
road constructed by the District Board from the District Fund shall 
be vested in the District Board by which it was constructed and 
says that there is nothing to show that the roads which form the 
subject-matter in these suits were constructed by the District Board. 
He argues that it is such roads and such roads only that vest in the 
District Board. In support of this view he refers me to section 73 
of the aforesaid Act which is in the following terms :— 

“From and after the establishment of a District Board in any 
District, all roads, bridges, channels, buildings and other property, 
moveable and immoveable held by, or under the control and 
administration of, the District Road Committee or any branch 
Committee in such District for the purposes of the Cess Act, 1880, 
shall, for the purposes of this Act, (Šu? subject to the provisions of 
Chapter LL of Part ZII thereof ) be under the control and adminis- 
tration of such District Board.” 

He says that the other roads shall be merely under the control 
and administration of the District Board and will not vest in the 
District Board. 

In my opinion these two sections do not bear this interpretation. 
Section 73 merely transfers the control of roads hitherto under the 
control of certain authorities to the District Board. ít does not say 
that the title of the District Board in the land held by it under 
sections 73 and 75 respectively would be different. The explanation 
to section 73 says that the roads, bridges etc. feferred to in the 
section shall include and shall be deemed to have always included 
the soil and sub-soil beneath those properties excluding the minerals 
therein. It is really unnecessary for the purposes of this case to 
determine the exact rights of the District Board in the soil of the 
roads which belong to them. To do this would be to enter upon an 
investigation foreign to the subject-matter of a suit under ` 
section 106 of the Bengal Tenancy Act. What has to be determined 
is whether the District Board is the owner of the land in its own 
right and whether the Railway is occupying the land with the 
permission of the District Board. The evidence establishes that 
the District Board is in possession of the land in its own right and 
that the Railway is in occupation with the permission of the District 
Board. The learned lower appellate Court was therefore perfectly 
correct ‘in holding that the land should be recorded in the Khatian 
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of the District Board and not in the Khatian of the Railway and in 
directing a note to be made in the remarks column that the Railway 
is in permissive occupation of the land. 


The appeals are accordingly dismissed with costs. 


P. R. Appeais dismissed, 


Before Mv, Justice A. N. Sen 
MAHARAJA SRISH CHANDRA NANDY 


De 


RAI HARENDRA LAL ROY CHOUDHURY 
BAHADUR AND OTHERS.* 


Landlord and tenant, relationship of—Creation of such relationship by 
implied contract——Principle applicable to squatters only and not to persons 
who are cultivators but settles persons on land. 


The principle that, where a person chooses to cultivate the zemindar’s 
lands and the zemindar lets him to do so, there is an implied 
contract between them creating the relationship of landlord and tenant, 
is -applicable to cases of squatters only who cultivates lands them- 
selves. This principle has no application to persons who are not cultivators 
and who settles pełsons on the land ignoring the zemindar and proprietor : 
Gagan Chandra v. Birendra Kishore (1) referred to. Nityanund Ghose v, 
Kissen Kishore (2) distinguished. 


Appeal by the Plaintiff, 

Suit for assessment and recovery of rent, 

The material facts will appear from the judgment. 

Mr, Kamaprosad Mookerjee for the Appellant, 

Messrs, Atu? Chandra Gupta and Bankim Chandra Banerjee 
for the Respondents. l ; 

C. A. V 

*Appeal from Appellate Decree Nos, 1145 of 1937, against the decree of 

Bishnupada Roy, Esq., Subordinate Judge, First Court, Faridpur, dated the 


25th March, 1937, affirming that of Rabindra Nath Roy, Esq., Munsiff, First 
Court, Chikandi, dated the 15th May, 1936. 
(1) (1914) 22 C. L. J. 135. (2) (1864) W. R. Act X Rul, 82. 
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The judgment of the Court was as follows : 


The plaintiff appellant is Maharaja Srish Chandra Nandy, who 
instituted the suit by his next friend, the Manager of the Kasim- 
bazar Raj Wards Estate. His case briefly is as follows :— 


He isthe owner in zemindary interest of a r2 annas 6 pies 
share and in patni interest of a 3 annas 6 pies share in an estate 
bearing taluk No. 5582 of the Faridpur Collectorate. The lands 
in suit are situated in Muktarer Char and they are recorded in 
Khewat No, 69/27. The plaintiffs case is that this land which 
measures about 9'44 acres appertains to taluk No. 5582. This 
land was diluviated by the river Padma and then reformed in 
situ. On reformation some of the predecessors-in-interest of the 
defendants went and took possession of the lands under the then 
maliks of taluk No. 5582, No rent was paid by these persons. 
Later on negotiations took place between the plaintifi’s predecessor 
and the defendants for settling a rent for thé land of which they 
had taken possession. Before any decision could be arrived at 
a survey settlement took place and the land was recorded as 
being held by the defendants as tenure-holders under the 
predecessor-in-interest of the plaintiff, As no rent had been fixed 
the settlement record described the interest of the defendants as 
‘Bebandobasti Ijara’, that is to say, as a tenure with respect to 
which there had been no Bandobast or settlement. The plaintiff 
relying upon the settlement record asserts that the defendants 
are tenure-holders under him and on this ground he has brought 
this suit for the assessment of rent and for the yecovery of the 
rent assessed together with cess and damages for the period 1336 
to 1339 Pous B. S. I wish to make it clear at this stage that the 
plaintiff appellant rested his claim on the settlement record. He 
sued the defendants for assessment of rent on the basis that they 
are tenure-holders and not on any other basis. 


The defendants raised many defences in the Court below. 
They contended infer alia that the plaintiff was not the owner of 
taluk No. 5532, thatthe lands in suit did not appertain to the 
taluk that there was no relationship of landlord and tenant be- 
tween the defendants and the plaintiff and that the claim for 
enhancement of rent was barred by the law of limitation. Both 
the Courts below have held that the plaintiff is the owner of 
taluk No. 5582 and that the land in suit appertains to this taluk, 
but they dismissed the suit on two grounds viz :—(1) that the 
plaintiff has failed to establish that any relationship of -landlord 
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and tenant exists T him and the defendants and (2) that 
the claim for assessment of rent is barred by limitation. 

Itis now admitted that the plaintif is the owner of Taluk 
No. 5582 and that the land in suit appertains to that taluk. 
The only question for decision in this appeal therefore is whether 
the lower appellate Court was right in dismissing the suit on the 
two grounds mentioned above. 

The story of the plaintiff that negotiations were going on be- 
tween the predecessors of the parties regarding the fixation of a 
rent has been disbelieved by both the Courts, Mr. Mukherjee 
appearing for-the appellant does not suggest that this finding 
Should be upset on second appeal. Admittedly there was no 
express contract between the parties or their predecessors-in- 
interest whereby the relationship of landlord and tenant was 
created. The plaintiff relies on an implied contract. Mr, 
Mukherjee refers me to the case of Nityanund Ghose v. Kissen 
Kishore (1), and he argues that inasmuch as the defen- 
dants are in occupation of land which appertains to the 
touzi of the plaintiff it should be implied that the defendants 
and their predecessors Occupied the land on the footing of 
tenants. An implied tenancy according to him has come into 
existence by the conduct of the parties and that being so the 
plaintiff is entitled to have rent assessed. It will be necessary 
at this stage to set out certain facts which have been established. 
Thereafter I shall deal with the question whether the principle 
relied upon by Mr. Mukherjee can be applied to the circumstances 
of this case. The deferdant’s case is that this char began to be 
formed inthe river Padma from the year 1290 B.S. and that by 
the year r300 B.S. it was’ completely formed. As soon as the 
char was formed some Muktears of Madaripur and Munshiganj 
who were known as the Chattopadhyayas together with their co- 
sharer Jagabandhu Bhattacharya took possession of this char by 
Settling tenants thereon and realising rents, For this reason the char 
was known as Muktarer Char. Thereafter certain persons known as 
the Kundu Babus of Domesha brought a suit against the Muktear 
Babus and the Bhattacharyas. They obtained a decree and 
took possession of the land in suit together with other land. 
Thereafter the kundu Babus and the defendant No. t gradually 
acquired the interest of the Muktear Babus and the Bhattacharyas. 
Then a quarrel arose between the Kundu Babus and the defen- 
dant No.1. Each tried to oust the other. Finally there was an 
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agreement in the year 1313 B. S, by which eae No. r gota 
12 annas share io the land and the Kundu Babus a 4 annas share. 
In a partition suit the Kundu Babus? share devolved on the 
defendants Nos, 8 to 15 and ons Nandalal Kundu whose share was 
y anna. This xy anna share was purchased by the defendant No. I 
who thus became owner of a 13 annas share in Muktarer Char, 
while the defendants Nos. 8 to 16 became the owners of three 
annas share therein. The defendants’ case is that they or their pre- 
decessors never cultivated the land themselves. They possessed the 
land through tenants. They assert that they are in ‘ Jaġar dakhal,’ 
that is to say, in forcible possession and that they or their predeces- 
sors never recognised the plaintiff or anybody else as landlords, 
Then came the publication of the settlement record wherein the 
defendants were described as tenure-holders under the Taluk 
No. 5582 and wherein the tenure was described as being Bebondo- 
basti Ijara. The tenants under the defendants were described 
as raiyats. The defendants’ case is that the settlement record is 
without any foundation. Now, the facts stated by the defendants 
as to how and when the Char came to be formed and as to how 
they came to be in possession of the land have been accepted as 
being true by both the Courts. A history of the Char has been 
written by Mr, Jack, the Settlement Officer and it supports the 
defendants’ case. Both the Courts have referred to this history, 
Mr. Jack in his history says that on the reformation of this Char 
which measured some 10 square miles some Mauktears of the 
Madaripur Court without a shadow of real claim pounced upon 
it, established tenants, brought it under cultivation and converted 
it into a fine property using meanwhile their influence and position 
in the Courts to frustrate the efforts of the rightful owners to oust 
them. He goeson to say that these persons subsequently sold 
the property to Harendra Babu of Bhagyakul (who is defendant 
No. r) and the Domesha Kundus. 

The ev idence establishes that these Muktear Babus and the 
Bhattacharyas did not take possession of the Char as cultivators or 
squatters, What they did was to settle cultivators on the land as 
their tenants and to take rent from them. They never recognized 
any one as their landlord. The defendants have succeeded them 
and there has been no recognition of the plaintiffs as landlord. 

The question which now arises is whether in these circumstances 
it can be said that there was an implied relationship of landlord 
and tenant between the predecessor-iminterest of the plaintiff and 
the defendants. Mr. Mukherji at one stage argued that even in the 

e ° 
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circumstances stated by the defendants the relationship of landlord 
and tenant would be impliedly created and that the principle laid 
down in the case of Mityanund Ghose v, Kissen Kishore (1), would 
apply. Later however he did not persist in this view. In my opi- 
nion this view is clearly unsustainable. The principle laid down in 
the case of Nityanund Ghose v. Kissen Kishore (1) applies toa 
completely different type of circumstances. What was stated there 
is that in this country the technical doctrine of the English law of 
landlord and tena nt would not always apply. It was said that here 
it was a very usual thing for a man to squat ona piece of land or 
to take into cultivation an unoccupied or waste piece of Jand and 
that tenancy in a great many districts in Bengal commenced in this 
way. Their Lordships went on to say that where tenancy does so 
commence it is presumed that the cultivator cultivates by the permis- 
sion of the landlord and is under obligation to his landlord to pay 
him a fair rent when the latter may choose to demand it, They 
held that if a person chooses to cultivate the Zemindar’s lands and 
the Zemindar lets him do so, there is an implied contract between 
them creating the relationship of landlord and tenant. That case 
deals with squatters who cultivate the land themselves, It can 
have no application to persons who are not cultivators and who 
settle persons on the land as their tenants ignoring the 
Zemindar or the proprietor, In this case it has been established 
that the predecessors of the defendants were Muktears and the 
co-sharers of Muktears. They were Brahmins and were certainly 
not of the cultivating class. It has been established that they 
settled persons ọn the land as cultivators and that they did not 
recognise anybody as landlord. In these circumstances I cannot 
see how it can be said that there was any implied relationship of 
landlord and tenant between them and the proprietors of the 
Zemindary. In the case of Gagan Chandra v, Birendra Kisore (2), 
the case of Nityanund Ghose v. Kissen Kishore (1), has been 
considered and explained and the view which I have taken is 
supported by this decision. Referring to the case of Mityanund 
Ghose v. Kissen Kishore (1) and certain other cases Mookerjee, J. 
makes the following observation :* “On the basis of these decisions, 
it has been broadly contended, that ifa person squats on the land 
of another and proceeds to cultivate it, he makes himself a tenant 
under such person, that although the proprietor does not expressly 
give permission to the squatter to occupy the land and the latter 


(1) (1864) W. R. Act X Rul, 82. (2) (1914) 22 C, L. J. 135. 
* See p, 138 of 22 C. L. J,~Ed, 
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Soe does not expressly contract to pay rent to the proprietor, yet a 
1929. tenancy is established by presumplion, and that it becomes open 


Maharaja Srish to the proprietor any length of time afterwards to demand rent 
E Nandy from the occupier. In cur opinion, this proposition is not dedu- 
Rai Harendra Lal cible from the cases mentioned. It is- perfectly plain thatif a 
eat irish person squats upon the land of another and ifthe latter accepts 
ca ” him as his tenant, either by express declaration or by implication, 

the squatter acquires the status of a tenant, But itis clearly open 

to the proprietor to repudiate tenancy and to evict the person 

who has come upon the land without his consent. It is further 

impossible to support on principle the proposition that if a person 

occupies the land of another, it is open to the proprietor, any 

, length of time afterwards, to treat the occupier as tenant, although 
ka the latter has not given any indication that he intended to hold 
'the land as tenant. This is in accord with the decisions in 

Birendra y. Gagan—S. A. 1909 of 1911 (1), and Mati Lal v. 

Darjeeling Municipality (2), There is a further difficulty in the 

way of the plaintiff-respondent. The principle which he enunciates 

as deducible from the case of WVityanund v. Kissen Kishore (3), 

applies only to squatter. In the case before us, the defendant 

was recorded as an intermediate tenure-holder, and, the entries 

from the record-of-rights, which have been’ placed before us, show 

conclusively that there are settled raiyats under the defendant. The 

defendant, consequently, is not a Squattererin any sense of the 

term, and even if the broad proposition formulated’ by the res- 

pondent were accepted. it would be of no assistance to his case.” 

It is clear therefore that the principle enunciated jn Nityanund’s 

` case (2) can have no application to the present case. 

Mr. Mukherjee then contended that there was no clear finding 
as to the manner in which the predecessors-in-interest of the defen- 
dants originally took possession of, the Char. He argued that it 
may be that they went on the Char as cultivators and he suggested 
that the case should be sent back to the Court. below to ascertain 
this. question. In my opinion no effect can be given to these con- 
tentions. The burden is on the plaintiff to establish the relation- 
ship of landlord and tenant. It is for him to show how this 
relationship was created. In the present case the plaintiffs merely 
relied upon the statement in the settlement record to the effect 
that the defendants were tenure-holders under the proprietors, 

(1) (1913) 22 C. L. J. 132. 

(2) (1912) 17 C. L. J. 167. 

(3) (1864) W. R. Act X Rul. 82, 
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It is true that. a presumption of correctness attaches to the settle- 
ment record. But that presumption is a rebuttable one, The 
evidence given by the defendants to rebut the presumption of the 
settlement record has been accepted by the Courts below and 
I have no hesitation in concurring in that view. Where it is 
established that the settlement record is without any foundation 
the burden shifts back on the plaintiff to show how the alleged 
relalionship of landlord and tenant came into existence. The 
plaintiff did not anywhere suggest that? the predecessors-in-interest 
of the defendants came on the land as squatters. In the 
grounds of appeal in the present case this point has not been 
taken. It has nowhere been said that the Courts were 
wrong in holding that the predecessors-in-interest of the 
defendants were not squatters. On the contrary the grounds of 
appeal in this Court go upon the basis that the principle of 
NVityanund’s case (1) would apply to persons who are not squatters 
and that even upon the findings of fact arrived at by the Court 
below the Court should have held that the principle of Nitya- 
#unds case (1) applied to the present case that the relationship 
of landlord and tenant had been created by the conduct of the 
parties, Nowhere has it been suggested that the defendants 
or their predecessors were ever cultivators. The plaintiff’s case as 
argued in the Courts below and as argued at the beginning in this 
Court was to the effect that a tenure-holder’s interest may be 
created by implication by the act of a person who without any 
right goes upon the land of another and establishes tenants 
thereon. In my opinion, a ,middleman’s interest cannot be 
created in this fashion. The plaintiff has therefore entirely failed 
to establish any relationship of landlord and tenant as between 
himself and the defendants, His suit for assessment of rent must 
therefore fail on this ground. There are no good grounds for a 
remand. l 

The Courts below held further that the plaintifs suit was 
barred by limitation. Mt, Mukherjee, on behalf of the appellant, 
contended that this decision was wrong. I confess I am unable 
to appreciate the learned Judge’s view regarding the question of 
limitation. The question of limitation, in my opinion, does not 
arise in this case at all. The plaintifi’s claim for assessment of 
rent can be barred by limitation only if the plaintiff had at some 
time or other the right to claim assessment of rent. Where this 


right never existed it cannot be said that a suit to enforce this 
(1) (1864) W. Re Act X Rul, 82. 
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claim is barred by limitation. The position in this case is that the 
defendants were never the tenants of the plaintiff and that therefore 
the plaintiff never had any right to get an assessment of rent, 
The question of limitation could only arise if the relationship of 
landlord and tenant between the parties with respect to the land 
in suit had come .into existence at sometime or other. Where 
this relationship has never been in existence there can be no ques- 
tion of limitation, I agree with the contention of Mr, Mukherjee 
that if the defendants wete tenants of the plaintiff then the fact 
that the plaintiff had not realised rent from them for a period of 
over twelve years would not disentitle the plaintiff from having 
the rent assessed. So long as the relationship of landlord and 
tenant exists the landlord, in my opinion, has always the right to 
get the rent assessed. The question of limitation of course would 
arise if the defendants were at one time tenants and repudiated 
the tenancy setting up a title adverse to their landlord, In this 
case, however, as I have stated before, there was no relationship 
of landlord and tenant at any time, There was consequently 
no repudiation and therefore the question of limitation is one 
which does not arise. I am unable to appreciate the views of the 
learned lower Courts on this question. 

Although there is no bar to the plaintifs suit by reason of 
limitation the plaintifi’s suit must fail on the other ground, namely, 
that there is no relationship of landlord and tenant between the 
plaintiff and the defendants. 

I accordingly uphold the decree passed by the Court below 
and dismiss this appeal with costs. ‘ 

Leave to appeal under Section 15 of the Letters Patent is asked 
for and is refused. i 


P R Appeal dismissed, 
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_ Before Mr. Justice Re C. Mitter and Mp. paste N, A 


Khundkar, 
C. K. BEZBARUAH 
CIVIL. 
Va d — 
1939. 
GOLACK CHANDRA BEZBARUA AND OTHERS: * —— 
February, 13, 1 4 
Civil Procedure Code ’(Act V of 1908), Order 21 rule 16 Proviso (2)—Assignee mie 


of a decree-holder, previously acquiring the interest of a judgmentedebtor, 
if entitled to execute—Assignee paying a consideration much less than the 
decretal amount, if entitled to execute whole of the decreeTransfer of 
Property Act (IV of 1882), objection under, if can be gone into in execution 
proceeding. 


The phrase ‘decree for the payment of money’ in Order 21 rule 16 of the Code 
of Civil Procedure, does not include a decree for sale in a mortgage suit, So an 
assignee of a decree-holder in a mortgage suit is not debarred from proceeding 
with the execution although such assignee acquired the interest of one of 
the judgment-d ebtors before the decree was assigned in his favour. 


An assignee of a decree-holder receiving the assignment of a decree on 
Payment of ‘consideration less than the amount of the decree, is entitled 
‘to execute for the whole of the amount due under the decree. 


An objection as to therights of co-mortgagors based on section 95 of the «a 
Transfer of Property Act, cannot be gone into ‘in execution proceedings, but 
should be determined in a properly constituted suit, 


Appeal by the Decree-holder. 
The material facts will appear from the judgment. 


Messrs. Atul Chandra Gupta, Bhabesh Chandra Barua and 
Nikunja Behari Roy for the Appellant. 


Messrs, Girija Prasanna Sanyal, Holiram Deka and M. N. 
Phukhan for the Respondent, 


Myr. Harendra Nath Sarma for the Receiver, 
The judgment of the Court was delivered by 


R. C. Mitter, J. :—Three persons Golak Chandra Bezbarua, February, 14. 
Ananda Chandra Bezbarua and Jogeswar Bezbarua executed a a 
mortgage on the 29th May, 1925, in favour of Planters Stores and 
Agency Co, Ltd. The said company instituted against the said 
three persons a suit to enforce their mortgage. A preliminary 
decree was passed on the 30th August, 1930, and the final decree 
on the 16th April, 1931. The final decree was for a sum over 


*Appeal from Original Order No. 42 of 1937, against the order of S, 
Goswami, Esq., Subordinate Judge of Assam Valley District at erences dated 
the 12th July, 193 Ja 
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Rs, 30,000. In 1934 the said company put their decree into 
execution, but nothing came out of those execution proceedings. 
On the 8th October, 1934, one of the judgment-debtors Jogeswar 
sold his share in the mortgaged properties to C. K. Bezbarua 
who isthe appellant before us. A year after, the company again 
applied for execution, and it was numbered as Execution Case 
No. 70 of 1935. During the pendency of the execution case, or 
it may be even before the execution was started, monies were paid 
on behalf of the judgment-debtors to the company in part satis- 
faction of their decree with the result that a sum of Rs. 23,000 
or so was due on the decree. During the pendency of this execu- 
tion case, the company transferred for a consideration of 
Rs, 3,385, the decree to C. K. Bezbarua who had already pur- 
chased the share of Jogeswar, On the ryth November, 1936, 
C. K. Bezbarua made an application to the executing Court under 
the provisions of Order 21, rule 16. The usual notices were issued 
both upon the decree-holder, the company and also on the three 
judgment-debtors, Ultimately C. K. Bezbarua was substituted 
in place of the company in Execution case No. 70 of 1935 and was 
allowed to proceed on with the execution. 


After the substitution the other two judgment-debtors Golak 
and Ananda filed an objection under section 47 of the Code of 
Civil Procedure. The material points raised in their petition of 
objection, were (1) that the execution proceedings could not 
proceed at the instance of C. K.’Bezbarua by reason of the second 
proviso to Order 21, rule 16 of the Code: (2),that as the share 
of Jogeswar was one-third and as he was bound to pay a third of 
the balance of:the mortgage decree then due, in any event C. K. 
Bezbarua could not proceed to execute the whole decree ; and 
(3) that C. K. Bezbarua could only recover in execution not two- 
thirds of the balance of the decree, but only two-thirds of 
Rs, 3, 385, the money which he paid to the company for satisfying 
the latter. 


It is not necessary to deal with the second ground, because 
both the pleader of C. K. Bezbarua in the lower Court and his 
Advocate Mr. Gupta in this Court have said that to avoid multi- 
plicity of proceedings, their client will execute for two-thirds of 
the balance due on the mortgage decree. The first and the third 
points are, therefore the only points for consideration. 


It seems that in the lower Court, the first point was not pressed 
on behalf of the judgment-debtors; but the third point was 
e 
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pressed seriously, and the lower Court has given effect to the jud- 
ment-debtors’ said objection. 

Mr. Sanyal for the judgment-debtors does not seek to support 
all the reasons given by the Subordinate Judge in his order, but 
he says that the orderis right inasmuch as it can be supported 
on the basis of section g5 of the Transfer of Property Act as it 
stood before the amendment of r929. He also presses the first 
of the aforesaid objections. With regard tothe first objection we 
do not think that it is a sound one. So far as this Court is con- 
cerned the phrase ‘‘decree for the payment of money” occurring 
in the second proviso to Order 21, rule 16, has been held not to 
include a decree for sale passed in a mortgage suit. There is, 
therefore, no bar to C. K. Bezbarua’s proceeding on with the execu- 
tion, although before the assignment of the decree in his favour, 
he had acquired the interest of one of the judgment-debtors, and 
the property in his hand was liable to be sold in execution 
thereof. 

The third point requires consideration. Mr. Sanyal’s argu- 
ment is that although the document executed by the company 
in favour of C. K, Bezbarua wasin the form of an assignment of 
the decree, in substance it was not so. He says that the subs- 
tance of the matter is this: that by the payment of Rs, 3, 385 
by C. K. Bezbarua, who had at the time of payment acquired 
an interest in the equity of redemption, the decree in favour of 
the company was satisfied, that is to say, on receipt of the said 
amount, the company gave up their claim tothe balance. G. K. 
Bezbarua, therefore, can only recover from the other two judg- 
ment-debtors a share of this sum of Rs. 3, 395 and nota share 
of Rs, 23, 000 odd which was the balance due on that date. He 
supports this contention in the following manner: He says that 
inasmuch as the mortgage was executed before the amendment 
of section 95 of the Transfer of Property Act, in r929, the rights 
of the parties must be governed by the law as it stood before 
1929, that is to say, the rights of the parties must be regulated 
by section 95 of the said Act before it was amended. He further 
says that the word ‘redeems’ used in the said section must be 
givena wider meaning. That section will govern, says he, the 
rights of the co-mortgagors even when one of them had discharged 
the decree on the mortgage, even after the final decree for sale 
had been passed. In support of this: contention he cites the 
following cases: Mohammad Fariduddin v.° Nand Ram (1); 


(1) [1927] A. I. R. All, 626, 
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Dhakeswar Frosad Singh v, Harihar Prosad Narain Singh (1); 
Alam Ali v. Beni Charan (2), and Danappa v. Yamnappa (3). 
In our judgment, it is not necessary to consider the said ‘two 
contentions, because we are of opinion that the rights of the parties 
cannot be determined in the execution proceedings, but must be 
left for determination in a proper suit for contribution, Inas- 
much as the decree for sale passed in the mortgage suitis nota 
decree for payment of money within the second proviso of Order 
21, rule 16, C, K, Bezbarua is entitled to proceed with the 
execution of the decree, as the matter comes within the enact- 
ment in Order 21 rule 16. As the assignee of the decree he 
stands in the shoes of the company decree-holder. The judg- 
ment-debtors can urge against him ‘all the equities which they 
could have urged against the company (section 49 of the Code). 
He can execute the decree in the: same manner, and subject to 
the same conditions on which the company could have executed 
the decree. In eflect C. K. Bezbarua must be considered for the 
purpose of the execution, the same person asthe company. Any 
objection to the execution which could not have been urged by 
the judgment-debtors against the company, cannot be urged against 
C. K. Bezbarua, the assignee of the decree-holder company. 

‘In this view of the matter we think that C. K. Bezbarua, on 
the basis of his assignment, can execute for the whole of the 
balance, and can put up the mortgaged properties for sale, but 
inasmuch as his learned Advocates have and his pleaders in the 
Court below have taken the position that he would execute only 
for the two-thirds of the amount due, we must limit his claim to 
that amount. 

We have held that the objection based on section 95 of the 
Transfer of Property Act is not an objection which can be gone 
into in the execution proceedings. Accordingly it would be open 
to the parties to litigate about their rights, either based on that 
section or on some other equities, in a properly constituted suit. 
All we have held is that those questions cannot be gone into: in 
these execution proceedings, 


This disposes of this appeal. The order made by the learned 
Subordinate Judge must be discharged, and C. K. Bezbarua must 
have the right to proceed with the execution for recovery of two- 
thirds of the balance due on the mortgage decree. 

It appears that there is a partition suit, pending in which Golak, 

(1) (1914) 21 C. L. J. 104. 

(2) [1996] A. L R, All. 33. (3) (1902) I, L. R; 26 Bom, 379.. 
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Ananda, Jogeswar, and C. K., Bezbarua are parties and a Receiver 
has been appointed in that suit. It further appears that in 7935 
and 1936 the said Receiver paid substantial sums of money 
(Rs. rr000 odd and Rs. 15000 odd) to mortgagee decr2e-holder 
company by sale of the export quota rights. In 1937 and 1938 there 
were sales of the export quota rights, but we are not in a position 
to say for what sums of money those export quota rights were sold, 
It is also stated tous, but we cannot vouch for that statement, 
as that statement is not admitted by the judgment-debtor's 
Advocate, that by reason of the objections raised in these execu- 
tion proceedings, after C. K. Bezbarua was substituted in place 
of the original decree-holder, no further payment had been made 
by the Receiver as there were disputes as to the amount which 
C. K. Bezbarua ‘could recover. Those disputes have now been 
settled by our orderin which we have held that C. K, Bezbarua 
is entitled to proceed with the execution for the realization of two- 
thirds of the balance of the decretal amount. 

Mr. Sanyal says that the export quota rights for the year 1939 
willin the ordinary course, be sold in April or May following, 
and after the sale of the export quota rights, the Receiver will be 
in a position to pay a substantial amount towards the reduction 
of the claim of C. K. Bezbarua. In these circumstances he prays 
that the sale of the shares of Golak Chandra Bezbarua and 
Ananda Chandra Bezbarua, inthe tea garden may be stayed by 
us for two months. As we are not ina position to say when the 
export quota rights will be available for sale, and are not in posses- 
sion of other maferial facts, we cannot accede to this prayer at 
this stage. But the refusal of the said prayer byus should not 
be taken to mean that the judgment-debtors would have no right 
to make a similar application to the lower Court. If such an 
application is made, the Court below will consider that application 
on the merits and exercise its discretion. We are quite sure that 
‘the lower Court will not be prejudiced by the fact that we have 
° refused the said application. 

The cross-objection is dismissed but without costs, 

There will be no order for costs up to this stage, both here 
and below, 

P., R, Appeal allowed ; 
Cross-objection dismissed. 
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Before Mr, Justice R. C. Mitler and Mr, Justice A. F. M. 
Latifur Rahman, 


LADHA SINGH BEDI 
V 


RAJA KALYANI PROSAD SINGHA DEO BAHADUR.* 


Code of Civil Procedure (Act V of 1908), Schedule I, Paragraph 18 and 
Indian Arbitration Act (IX of 1899), Sec. 19~Stay of suit. 


The stay of a suit is refused when there are impediments to arbitration. 

Paragraph 18 of Schedule I! of the Code of Civil Procedure as also section 
19 of the Indian Arbitration Act presuppose a dispute or difference prior to 
the institution of a suit If there is no dispute or difference there is no occasion 


for arbitration, and a pending suit between the parties ought not to be 
stayed. 


London and North Western and Great Western Foint Railways Company 


v. Billington Limited (1) and Dawoodbhai Abdul Kader v., Abdul Kader 
Ismailj? (2) referred to. 


Appeal by the Defendant. 
The material facts will appear from the judgment. 


Mr. S. C. Roy, Mr. Hazra with Mr. Mahendra Kumar Ghose 
for the Appellant, 


My, Karunamoy Ghose for the Respondent. 


C, As Ve 
The judgment of the Court was as follows: ° 


R. C. Mitter, J. :—The question in this appeal, preferred by the 
defendant, is whether Suit No. 8 of 1938 pending in the Court of 
the Subordinate Judge at Asansol should be stayed or not under 
the provisions of paragraph 18 of the Second Schedule of the 
Code of Civil Procedure. That suit was instituted by the plaintiff 
respondent for the recovery of rent, royalty and cesses (with 
interest) payable from rst July, 1932, to 1st January, 1938, on 
the basis of an indenture of lease executed by the parties on the 


3oth July, 1937. It is unnecessary at this stage to recite all the 
prayers made in the plaint. 


*Appeal from Original Order No, 149 of 1938, against the order of J. P. 
Banerjee, Esq., Subordinate Judge, Burdwan (at Asansol), dated the 25rd 
May, 1938. 

(1) [1899] A.C. 79. 

(2) (1930) 33 Bom, L, R. 51. 
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In the plaint the plaintiff has made the case that though the 
indenture was executed onthe 30th July, 1937, the defendant 
was put in possession in 1932 and became liable to pay rent, 
royalty and cess from the xst July, 1932, in terms of express 
covenants made in the said indenture. 

The said indenture of lease is onthe record. By it the defen- 
dant was given a lease for 35 years commencing from the ist 
January, 1932, (paragraph 4) with an option of renewal for another 
term of 35 years (paragraph 9, clause 9) Minimum royalty was 
fixed at Rs, roco a year, payable in two half yearly instalments 
of Rs. 500 on the rst July and ist January, the first of such pay- 
ments being made due on the Ist July, 1932, (paragraph 5, clause 
1) Therate of royalty was fixed at 4 as.a ton of coal raised 
(paragraph s, clause z) Paragraph 6 deals with the manner in 
. which the coal raised was to be measured. Paragraph 7 contains 
the lessee’s covenants and paragraph 8, the lessov’s covenants. 
There are as many as 2a clauses in paragraph 7, that is, as many as 
22 covenants by the tenants. 

Clause (1) of paragraph 7 runs thus : 

“The tenants for themselves and their assigns and to the intent 
that the obligations may continue throughout the term hereby 
created hereby covenant with the landlord as follows : 


(1) To sink pits and properly to fit the demised lands with 
machineries, pumps, buildings etc. so as to be able to raise 
reasonable quantity of coal from the demised area from the first of 
January, 1938.” 

There is the usual forfeiture clause, namely if the lessee fails to 
perform any of, his covenants :the lessor would be entitled to 
determine the lease and to re-enter, 

Clause 6 of paragraph g is important, It runs thus: 

“If any question, difference or dispute shall arise between the 
parties hereto or any person, persons Or corporation claiming under 
them respectively concerning the .rents and royalties hereby 
reserved or the measurements of any coal got or left in the demised 
mines or touching the construction of any clause herein contained 
or the rights, duties or liabilities of the parties hereunder or in 
any other way touching or arising out: of these presents the same 
shall be referred to the determination of two arbitrators one to be 
appointed by each party or of an umpire to be appointed by each 
party or by such arbitrators before proceeding in the reference in 
accordance with the Arbitration Act or any statutory re-enactment 
ox modification thereof for the time being in force.” 
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After the service of summons the defendant appeared and 
prayed for time on two occasions to file his written statement. | 
His ground was that his wife was seriously ill and that he had had 
no time to consult his lawyers. The Court acceded to his requests 
and granted him time till the 3rd May, 1938, to file his written 
statement. On the 3rd May, however, he filed a petition for stay 
of the suit. The said petition purported to be under section 19 
of the Indian Arbitration Act. The section mentioned is inappli- 
cable but in our judgment the heading cannot control the subs- 
tance of the matter. The said petition consists of two paragraphs. 
In the first paragraph the arbitration clause of the lease was set 
out. The second paragraph is a pithy one. It merely says that 
the defendant “was always ready and willing to refer the matter 
to arbitration and is still ready and willing to do all things neces- 
sary for the proper conduct of the arbitration and there is no 
reason why the matter should not be referred in accordance with 
the submission.” The prayer is for stay of the suit. No state- 
ment is made that any difference had arisen between the parties 
before suitand no indication is given as tothe nature of the 
dispute. This application and the lease were the only materials 
before the lower Court when it made the order refusing to stay 
the suit. In this Court the defendant filed an affidavit in which 
he has given some indication of his case. In this affidavit there 
is no statement that disputes and differences had arisen between 
the parties before the institution of the suit. Later on the defen- 
dant filed, we are told under protest, a written statement, The 
defence as disclosed in the said written statement is of a two-fold 
nature——two alternative defences : ° 

(1) that the real agreement between the parties was that mini- 
mum royalty was to be paid from the 1st January, 1938, Before 
that no payment whatsoever was to be made by him. Paragraphs 
4 and 5, clause (1) do not embody the real intention of the parties 
and the defendant whose knowledge of English was imperfect 
was misled by the lessor to sign the lease in that form. This 
defence has as its basis either fraud or misrepresentation on the 
part of the lessor. 

Alternatively (2), paragraph 5, clause (x) conflicts with paragraph 
4, clause (1) and on proper construction of the lease the liability 
on the part of the lessee to pay royalty commenced only from 
January, 1938. 

Both these points are controverted by the respondent’s 
Advocate. On the second point he says that there is no conflict 
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between these two clauses, as clause (z) of paragraph 7 is. the les- 
see’s covenant and it means, says he, that the lessee must not delay 
beyond the rst January, 1938 in sinking pits etc, He says that by 
that clause the lessor guarded his rights to receive more than the 
minimum royalty after rst January, 1938, for if the lessee made 
delay in developing the mine beyond the said term the lessor 
would have the option to forfeit the lease and turn the lessee out. 
It is not necessary for us in this appeal to decide on the merits 
of the defence as disclosed in the written statement and we do 
not think it proper at this stage of the litigation to express any 
Opinion on the question of construction. or on the other defence. 
We are concerned in this appeal only with the question as to 
whether the suit ought to be stayed under paragraph 18 of the 
Second Schedule of the Code of Civil Procedure, 

The reasons given by the learned Subordinate Judge in his 
order are difficult to follow. He says in the first instance that 
the Indian Arbitration Acthas no application and the application for 
stay which.has been made under Section 19 of the said Act is a 
misconceived one. We have already said that this is giving more 
importance to form than to substance. The defendants prayed 
for leave to amend the heading of his application but that prayer 
was refused. The learned Judge then said that the clause for 
arbitration in the lease is a meaningless One as that clause provided 
for arbitration in accordance with the Indian Arbitration Act of 
1899 which was not applicable at all. Here also we do not agree 
with the learned Judge. The clause in question does not speak 
of arbitration under the Indian Arbitration Act of 1899. The 
words used are simply “Arbitration Act.” The overriding inten- 
tion as can be gathered from paragraph 9, clause (6) of the lease 
is that in the matters specified therein the parties intended that 
their differences should be settled by arbitration—by a tribunal 
of their own choice. That general intention is to be given effect 
to and that can only be done by taking the words “Arbitration 
Act” to mean “statutory provisions relating to arbitration.” This 
construction will include arbitration under Schedule II of the 
Code of Civil Procedure. The third reason of the Subordinate 
Judge is that as the suit includes a claim which is for the most part 
antecedent to the date on which the lease was executed (this date 
was the 30th July, 1937) the suit ought not to be stayed. We do 
not also follow this reason. 

Such being the nature of the judgment of the learned Subor- 
dinate Judge we ourselves have to decide, in the light of the 
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' arguments advanced before us and.the circumstances of the case, 


whether the suit ought to be stayed. Weare to say if any ground 
exists for holding that the matter should not be referred to arbitra- 
tion, and whether in the exercise of our discretion the suit is to 
be stayed. If the difference in the suit is one which comes within 
the submission the defendant to the action is prima facie entitled 
to have the suit stayed, for the Court would ordinarily give effect 
to the agreement of the parties that their differences should be 
composed by a domestic tribunal of their choice. 

The stay of a suit under paragraph 18 of the 2nd Schedule as 
also under Section 19 of the Indian Arbitration Act is made by 
the Court only with a view that the parties may go to arbitration 
in accordance with their agreement. The stay of a suit will be 
refused when there are impediments to arbitration. As for 
instance when the arbitrator named by the parties in their submis- 


-sion is dead or refuses to act. On an analogous principle the stay 


of a suit-,will have to be refused if there could not be an arbitra- 
tion at alı An arbitration presupposes a dispute or difference 
between the parties and if there is no dispute or difference there 
is no occasion for an arbitration, and a pending suit between the 
parties ought not to be stayed in such case. ‘This is a principle 
well established. But the contention of the respective parties to 
this appeal centres on the question as to whether the difference 
between them should be shown to have existed from before the 
suit or not. On the record there is no indication that the demand 
for royalty for the period was made by the plaintiff and refused 
by.the defendant before suit. In the petition for stay made in 
the lower Court there is no statement that difference had arisen 
between the parties before the suit was brought. While the appeal 
was pending here the defendant’s case was growing one, Neither 
in the affidavit filed in this Court, nor in the written statement 
which indicates a development on this affidavit is the fact stated 
that differences and disputes had arisen between the parties before 
the suit. On the facts we hold that there is nothing on the 
record of this case to show that there was any difference between 
them before the suit was instituted, and when the matter was 
pending in the lower Court there was no indication on what points 
the parties were at difference at any stage. Mr. Ghose appearing 


. for the respondent submits that as there is no indication that there 


was any dispute or difference before suit the stay applied for 
ought to be refused. In supporting this proposition he relies 
upon the observations made by the House of Lords in the case 


f 
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of London and North Westirn and Great Western Joint Rotlways 
Companies v. Bellington Ltd. (1). In that case Section 5 of an 
Act of Parliament authorised the Railway Company to charge a 
reasonable sum, by way of addition to tonnage rate, for services 
rendered to a trader. The Act further provided that any differ- 
ences between the parties arising under the said section was to 
be determined by an arbitrator to be appointed by the Board of 
Trade. The Railway Company in pursuance of the power so 
conferred on it had given four days time to traders to unload their 
wagons and after the said period the traders were required to 
pay 6d. a day as demurrage charges for detention of each wagon. 
The defendant took more than four days to unload his wagons. 


. He knew of these conditions but all along had protested to 


the right of the Company to levy the said charges. The 
Railway Company sued the defendant in the County Court 
to recover a certain sum for these charges, The defence was 
that the suit could not go cn but the Company’s claim could 
only be settled -by an arbitrator to be appointed by the 
Board of Trade. The finding of the County Court Judge 
was that no difference has arisen between the parties before 
the action had been commenced either on the question as to 
whether four free days were sufficient or not for unloading or 
whether 6d.a day wasa reasonable charge or not., In the course 
of his judgment, the Country Court Judge found that the defendant 
knew of those conditions, protested against the right of the com- 
pany to levy these charges, but never questioned either the reason- 
ableness of the free period allowed by the company for unloading 
wagons or the reasonableness of the rate of charges. The question 
before the Court was not whether the action was to be stayed or 
not. The question was of wider scope, namely, whether the action 
was maintainable or not. As the greater must be taken to include 
the less, the principles formulated by the House of Lords in deciding 
the question before it could in our judgment well be applied 
where the question relates to stay’ cf action. In the said case 
the House of Lords over-ruled ‘the Queens Bench Division. Lord 
Halsbury L, C. made the following observations : 


“A condition precedent to the invocation of the arbitrator on 
whatever grounds is that a difference between the parties should 
have arisen ; and‘! think that it must mean a difference of opinion 
before the action is launched either by formal plaint in the County 
Court or by writ in the superior Court. Any contention that the 
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parties could, when they are sued for the price of services, raise 
Jor the first time, the question whether or not the charges were 
reasonable and that therefore they have a right to go to an arbitra- 
tor, seems to be absolutely untenable.” The noble Lord then drew 
an analogy from an arbitration out of Court. He said that before 
the arbitrator could enter upon the reference, it must be shown 
that a difference had arisen between the parties before the sub- 
mission and that the arbitrator would have jurisdiction only to 
adjudicate upon the particular difference which had arisen before 
the submission. If fresh differences arise after the arbitrator had 
entered upon the reference, he, the arbitrator, cannot adjudicate 
upon them without a fresh submission. Lord Ludlow made the 
following observations: “One matter on which I desire to say a 
word is this that this difference is a difference which ought to have 
arisen defore action brought and that it is too late afterwards to raise 
a difference which can be brought within the meaning of the 
section.” The action commenced before the County Court Judge 
was held to be maintainable by the House of Lords. The prin- 
ciple so formulated has been applied in India where the application 
is for stay of the action either under paragraph 18 of Schedule II of 
the Civil Procedure Code or under section 19 of the Indian 
Arbitration Act [ Dawoodbhai Abdul Kader v, Abdul Kader 
Lsmailji (x) |. 

Mr. Roy who appears for the appellant contends that the 
passages cited above from the judgment of the House of Lords 
have not the meaning which a first reading would suggest. He 
says that the passages mean that if there is no dispute or difference 
whatsoever between the parties, there cannot be stay of an action 
because in a case where there is no difference at al? between the 
parties there is no occasion or necessity for arbitration, But 
if there is a difference there is necesity for arbitration,—there is 
scope for the arbitrator—and it matters little whether the difference 
had arisen before or after the suit had been filed. In support of 
his contention he relies upon certain passages in judgment of 
Rowlatt, J. in Zondon & North-Western Railway v. Jones (2). 
This judgment was pronounced by the Kings Bench Division and 
the observations which do support Mr. Roy’s contention were 
obiter dicta. In that case an Act of Parliament similar to the Act 
which came under consideration in Bellington’s case (3) was under 


(1) (1930) 33 Bom, L. R. 51. 
(2) [1915] 2 K, B. 35 (39—40) 
(3) [1899] A. C. 79. 
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consideration. The railway company had sued the defendant for 
£ 2-15-6, The County Court Judge held that the suit would lie 
but reduced the claim to £1-175. It was the plaintiff company who 
preferred an appeal to the King’s Bench Division. There the 
company took up the position that it was not for the County 
Court Judge to decide whether the rate charged was reasonable 
or not, but that question could only be decided by the arbitrator 
to be appointed by the Board of Trade. The contention, if 
accepted, would have had the effect of depriving the County 
Court Judge of his judicial functions, for in that case- he was 
simply to receive the plaint, and inspite of objections of the 
defendant to pass a decree forthwith for the sum-claimed. That 
would reduce the trial of the action to a farce. The Kings Bench 
Division refused to accede to the said contention of the plaintif- 
company and held that if the suit was maintainable the County 
Court Judge would be right in deciding whether the claim of the 
plaintiff was just and reasonable. The obiter dicta of the Court 
of the Kine’s Bench Division cannot in own opinion affect the 
plain words of the Lord Chancellor and Lord Justice Ludlow in 
Billington's case (1). 

The principle underlying paragraph 18 of Schedule II of the 
Civil Procedure Code and also section 19 of the Indian Arbitration 
Act is to force by an indirect method acontumacious party, who 
had agreed to arbitration, to go to arbitration. It follows therefore 
that where the plaintiff is not aware before the institution of suit, 
that there is a difference between him and the defendant or of 
nature of the difference, he cannot be said to have gone back upon 
his agreement to refer to arbitration or was attempting to go back 
upon it, by rushing to. Court. The Court under these circums- 
tances would in our judgment be justified in the exercise of its 
discretion in ‘refusing to stay the suit. We therefore give effect to 
the contention of Mr. Ghosh on this part of the case. There is also 
another reason which induces us to refuse the prayer for stay. 
One part of the case of the defendant—the main partas disclosed 
in his written statement rests on fraud and misrepresentation. If 
he is able to prove the facts alleged, acase for rectification of the 
lease would be made out. The question whether the lease will 
have to be rectified or not does not come within the scope of the 
arbitration clause, The main defence can be properly tried by 
the Court, and when the basis of ‘the main defence is either fraud 
or misrepresentation charged to the plaintiff we think that the 
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i 1939. Court. For these reasons we dismiss the appeal and direct the 


* Ladha Singh Bedi Court below to proceed on with the suit. Hearing fee 3 gold 
. Raja Kalya apaa mohurs. Let the record go down without Celay. 7 
Singha Deo Bahadur. Latifur Rahman, J. :—I am of the same opinion and can 
R. C. Milte r y, add very little to what my learned brother bas said. I should, 
— however, like to point out that it is essential to consider what the 
real intention of the parties was in inserting clause 6 of paragraph 9 
of the lease. It provides that “if any question, difference or 
dispute, shall arise between the parties......s.see0..the same shall 
be referred to the determination of two arbitrators one to be 
appointed by each party or of an umpire to be appointed by each 
party or of an umpire to be appointed by such ‘arbitrators before 
proceeding in the raference in accordance with the Arbitration Act 
or any statutory re-enactment or modification thereof for the time 
being in force.” ‘ 

It appears to be clear that what the parties really intended was 
that their disputes and difference should be decided by persons 
of their own choice who should proceed in accordance with any 
statutory provision relating to arbitration including arbitration 
under Schedule IT of the Code of Civil Procedure. It does not 
necessarily mean that the proceedings are only to be commence 
under the Indian Arbitration Act of 1897. 

Having regard to this position itis to be seen whether or not 
any dispute or difference has arisen which necessitate giving effect 
to the clause in question. So far as can be gathered none did arise 
until after the filing of the suit. 

In terms of the lease the defendant was liable to pay certain 
royalty. He failed to do so and the plaintiff instituted a suit for the 
recovery thereof. It cannot be contended that this amounted to 
dispute and difference. It was after the institution of the suit that 
the defendant filed an application purporting to be under section 
19 of the Indian Arbitration Act for the stay of proceedings, which 
of course has no application. 

Moveover in his written statement the defendant pleaded fraud 
and misrepresentation. His defence (a) is that paragraph 5, 
clause (v) of the lease is to be construed with paragraph 7 clause (1) 
and according to the proper construction his liability to pay royalty 
would only commence from the rst January, 1938; his alternative 
defence (b) is that paragraph 5 clause (1) which made the lease 
commence from the 1st January, 1932 had been inserted by the 
lessor fraudulently, the .real agreement being that the lease was 
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to conrmence from the rst January, 1938. If these allegations of 
fraud could be proved they would be grounds for the rectifica- 
tion or cancellation of the lease. The question as to whether 
the lease has to be rectified or not is not whithin the province 
of the arbitrators but within the competence of the Court. 

In the case of Printing Machinery Company Ltd, v. Linotype 
and Machinery Lid. (1), the arbitration clause was couched in as 
wide a language as the clause in the lease we have before us. It 
ran in these terms: “any dispute difference or question which may 
at any time arise between all or any of the parties hereto touching 
the construction, meaning or effect of these presents, or any 
clause or thing herein contained, or the rights or liabilities of the 
said parties respectively, or any of them under these or otherwise 
howsoever in relation to these presents shall be referred to arbilra- 
tion.” Questions having arisen with reference to the option to 
purchase given by the deed of rgor, the plaintiff company brought 
an action claiming by its writ (x) a declaration that the option was 
void and of no effect ¢ (2) in the alternative, that is, if the option 
was not void, a declaration that in ascertaining the price to be paid 
for the demised premises on the purchase thereof under the option 
the value of a certain obligation should be taken on a particular 
footing ; as an alternative to (2), rectification of the lease. 

The defendant company prayed for the stay of proceedings 
under Section 4 of the Arbitration Act, 1889, which corresponds 
to our clause 18 of Schedule II of the Code of Civil Procedure. 
The Court refused the stay. The-principle is stated by Warring- 
ton, J. in the folJowing terms: | 

“In my judgment, therefore, the claim for rectification of the 
deed itself is not one which falls within the arbitration clause. 

Having come to the conclusion, is that a sufficient reason for 
refusing to stay proceedings in the action? Of course, it may be 
„said that it is not a sufficient reason for staying proceedings so far 
as the other questions are concerned, because those questions do 
fall within the arbitration clause. But in my, opinion in the pre- 
_ sent case it is a sufficient reason, and I think so from this consi- 
deration one of the questions raised is a question of construction ; 
and it is dependant on the result of that question of construction 
whether the claim for rectification will be raised or not. It seems 
to me that it would be absurd to give to an arbitrator the duty 
of determining a question of construction, and then, supposing the 
arbitrator determired that question against the plaintiff company, 

(1) [1912] 1 Ch. D. 566, 
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to let the matter come back to the Court to determine whether 
the agreement should be rectified or not. A question which on 
the claim for rectification must be decided is the question of con- 
struction. for until you have arrived at what the written document 
means, you cannot sdy whether it is or is not in accord with the 
antecedent agreement of the parties. It seemes to me therefore 
that these two questions so hang together that if the claim for 
rectification’ must be decided by the Court, then it is, to say the 
least of it, more convenient that the other questions also should 
be decided by the Court,” 

The same observations, in my judgment, would equally apply 
to the present case, | 


P, Re Appeal dismissed. 


CIVIL REVISION. 


Before Mr, Justice A. G. R. Henderson and Mr. Justice 
. N. A. Khundkar, 


THE STAR TRADING AND INVESTMENT LTD. 


D. 
ASHUTOSH MUKHERJEE, AND ortiers.* 


Valuation—Court fee=Suit for declaration that a decree in partition suit 
was obtained by fraud— No objective standard—Value put by plaintif, if 
to be accepted. 

In a suit fora declaration that a compromise decree in a partition suit was 
obtained by fraud and for repartition, the value of the relief will not he 
the value of the joint properties, the subject matter of partition in the parti- 
tion suit. / 

In such a case, in the absence of any definite objective standard, the value 
put by the plaintiff will be the value of the relief. 


Application for Revision under section 115 of the Code of Civil. 
Procedure. 
*Civil Revision Case No. 1478 of 1928, against the order of P. K. Sinha, 


Esq., Additional Subordinate Judge of 24 Paraganas (Alipore), dated the 26th 
August, 1938. ; i i 
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The material facts will appear from the judgment. 


Messrs. Hiralal Chakravarty and Rabindra Nath Bhattacharjee 
for the Petitioner. 


Mr. Ramaprosad Mookerjee (Asst. Govt, Pleader) and Messrs. 
Gunada Charan Sen and Kali Kinkar Chakravarty for the 
Opposite Party. 


The material facts will appear from the judgment. 
The judgments of the Court were as follows : 


Henderson, J, :—This is a Rule calling upon the opposite 
patty to show cause why an order of the learned Subordinate 
Judge directing the petitioner to pay additional court-fees should 
not be set aside. 


There is no diffculty in discovering the nature of the suit, 
The basis of the plaintiff’s case is that a compromise decree in 
a partition suit was obtained by fraud. He therefore desired to 
get rid of it and to have the property properly partitioned by the 
Court. The plaint was drafted on these lines, and the prayer is 
for a declaration and for partition. The suit accordingly comes 
within section 7, sub-section 4(c) of the Court-fees Act—being a 
suit to obtain a declaratory decree where consequential relief is 
prayed for, Under that sub-section the plaintiff is bound to pay 
ad valorem court-fee according to the amount at which the relief 
sought is valued in the plaint. 

The opposite parties raised an objection that the court-fee paid 
was not sufficient and this was tried as a preliminary issue. The 
Opposite parties adduced no evidence at all whatever in support of 
their case that the relief was undervalued. The Subordinate 
Judge merely took the value of the relief to be the total value 
of the joint property as it emerged in the original partition 
suit. 

_ The question whether the plaintiff has an absolute right to 
value the relief at any sum he pleases or whether the Court may 
enquire into the matter and raise the valuation was considered by 
a Full Bench of. this Court in the Case of Narayangunj 
Central Co-operative Sale and Supply Society Lid. (in liquida- 
tion) v. Mafizuddin Ahmed, (1) The conclusion reached 
was that the Court has such power, until, however, reasonable 
standards for such valuation are laid down by appropriate rules 
framed under section 9 of the Suits Valuation Act, it would not be 


(1) (1934) 59 C. L. Je 233; I. L. R., 61 Calc, 796, (F. B.) 
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aon ile possible for the Court to exercise their power except in certain 
1939. defined cases. P 
: a : - 
The Star Tradiug It seems to me difficult to say that the value of the relief setting, 


e and e eN Ltd. aside this decree can possibly be the total value of the joint pro- 

Ashutosh Mukherjee’ perty. There is really no objective standard of valuation at all, 

Henderson, y 2nd it is almost impossible to say with any show of reason 

Se that the relief sought is worth any particular sum of money. As 

rules have not yet been made under section of Suits Valuation 

Act, it is impossible to say that the relief has been undervalued by 
the plaintiff. 

We accordingly make the Rule absolute and set aside the order 
of the learned Subordinate Judge calling upon the plaintiff to pay 
additional court-fees. 

The opposite party will pay the costs of this Rule to the peti- 
tioner. We assess tie hearing fee at five gold mohurs, 


Khundkar, J. :—I agree. 
Pe Re © Rule made absolute, 


Before Mr, Justice A, G. R. Henderson and Mr, Justice 
A. F. M. Latifur Rahman. 


CIVIL. SURPAT SINGH AND OTHERS 
1939. 
0. 
on RATAN CHAND SREEMAL.* 
: Sale, confirmation of and delivery of possession—Order of siian of 


possession, tf appealable — Code of Civil Procedure (Act V of 1908), Section 

2 Sub-section (2)—Decree, meaning of. 

An application for setting aside a sale under Order 21 rule go of the Code 
of Civil Procedure having been rejected as incompetent, an appeal was preferred 
from that order, In the meantime the sale was confirmed and possession 
delivered. On the appeal being allowed, possession was restored and against 
that order of restoration the rule was issued : 


*Civil Revision Case No. 73 of 1939, against the order of Benoy Bhusan 
Sen, Esq,. Subordinate Judge, Birbhum, dated the roth January, 1939. 
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Held the order not beinga ‘decree’ within the meaning of section 2 sub- 
section (2) of the Code of Civil Procedure, it was not appealable. 

Gnanada Sundari Mojumdar v, Chandra Kumar Dey (1) dissented from, 

Held, also that such an order was not without jurisdiction, 

Application for Revision under section 115 of the Code of Civil 
Procedure. 

The material facts will appear from the judgment. 

” Messrs, Brojolal Chakravarty and Urukrumdas Chakravarty 
for the Petitioner. 

Mr. Gopendra Nath Das and Lala Hemanta Kumar for the 
Opposite Party. 

The judgments of the Court were as follows: 

Henderson, J. :—This is a Rule calling upon the opposite 
party to show cause why an order restoring him to possession of 
certain property should not beset aside. The petitioner purchased 
the property in question in execution of a decree. The opposite 
party then filed an application under Order 21, rule 90 of the 
Code of Civil Procedure, This was rejected as incompetent. The 
opposite party appealed. Inthe meantime the sale was confirmed 
and the petitioner took possession. The appellate Court allowed 
the appeal and remanded the case to be heard on the merits, The 
Subordinate Judge restored possession of the property to the 
Opposite party acting under section 151 of the Code of Civil Pro- 
cedure. The petitioner then obtained this Rule. 

A preliminary objection has been taken by Mr. Das on behalf 
of the Opposite party on the ground that no application under 
section 115 Civil Procedure Code lies. His contention is that it 
was open to the petitioner to appeal against the order, In support 
of this proposition he relied upon the case of Granada Sundari 
Mojumdar v. Chandra Kumar Dey (1). 

In our Opinion it may be necessary to consider that decision 
on some further appropriate occasion. The reason given by the 
learned Judges for holding that an appeal lay was that they thought 
that there ought to be an appeal. As at present advised, we feel 
compelled to dissent from that reasoning. This decision was 
followed in a later case, viz. Maharaja Sasikanta Acharjee v. 
Jalil Baksh Munshi, (2) The former decision was considered 
but in addition an attempt was made to bring the matter 
Within the terms of section 47 of the Code of Civil Procedure. 
If we may say so with respect we doubt whether that attempt has 
been successful. 


(1) (1926) 31 C. W. N. 290. (2) (1930)53 C. L.J. 494 35C. W. N. 105, 
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In our judgment, the proper test to apply in deciding whether 
an appeal lies is to consider whether the order comes within the 
definition of a ‘decree’ as laid down in section 2, sub-section (2) 
of the Code of Civil Procedure: It may be that an examiration 
of the matter made on those lines might reach the same result. 
But we do not propose to consider the matter in the present 
case, l 
There is a clear distinction in the present case. We are not 
now concerned with restitution after a final order setting aside 
the sale has been made. The present order is really in the nature 
of an interlocutory order. The sale has not been set aside. It 
cannot be said thatthe present order is in any sense a ‘decree’ 
within the meaning of section 2, sub-section (2) of the Code of 
Civil Procedure. The preliminary objection must, accordingly, 
be overruled. The eventual rights of the parties will depend upon 
the result of the decision of the application undér order 21, 
rule go. “> 

On the merits we are not prepared to, interfere in the matter. 
It cannot be said that the order was made without jurisdiction. 
Nor is it the sort of order which ought to be interfered with in 
revision, After all if the application under order 21, rule go is 
successful the order will have done justice between the parties, 
On the other hand, if the sale had been confirmed before the: 
opposite party’s application was dismissed, the opposite party might 
very well have obtained an order for the stay of delivery of posses- 
sion, ‘There is also little doubt that, if the application is dismissed, 
the petitioner will have made an extremely good „bargain for him- 
self as auction-purchaser. ~- 

The Rule is accordingly discharged, We make no order as 
to costs. l 


‘Latifur Rahman, J. :—TI agree. l 
P, Re Lule discharged, 
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PRIVY COUNCIL, 


PRESENT ; Zord Macmillan, Lord Romer and 
Str George Rankin. 


SIR HARI SANKAR PAUL, KT. AND ANOTHER 
D. 


_ KEDAR NATH SAHA (SINCE DECEASED)(NOW 
REPRESENTED BY SRIMATI JOGEMAYA 
DASSA AND OTHERS) AND OTHERS. 


[ON APPEAL FROM THE Hicu COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL. | 


Registration — Mortgage of real property by deposit of title deeds—Execu- 
tion of subsequent memorandum recording mortgage by deposit of deeds 
but containing operative language relating to loan—Whether unenforceable 
Jor want of registration—Indian Registration Act (XVI of 1908), Set- 
tion 17 (1) (b). 

Where parties professing to create a mortgage by deposit of title deeds 
contemporaneously enter into a contractual agreement, in writing, which 
is made an integral part of the transaction and is itself an operative instrument 
and not merely evidential, that agreement requires to be registered in 
accordance with section 17 (1) (b) of the Indian Registration Act, 1908. 


The plaintiffs agreed to lend the defendants a sum of money for which 
certain immoveable property in ‘Calcutta was to be security The terms 
of the loan having been agreed, the plaintiffs and the defendants met, and 
the defendants signed a document setting out those terms. The advance 
was to be made in*two instalments, and the document provided that payment 
of the first instalment would be made on the deposit of the title deeds 
relating to the property, and that, after payment of the balance of the 
loan, the defendants would execute a memorandum evidencing the deposit 
and embodying the conditions of the loan, The defendants, having signed 
that document, handed over the title deeds saying at the same time that they 
were depositing the deeds as security or mortgage for the first sum advanced, 
A few days later, when the balance of loan was paid, the same formalities 
were carried out, and on the same day one of the defendants on behalf of the 
others executed a formal and elaborate memorandum which, after reciting 
inter alia that the documents of title specified in a schedule had been 
deposited as security for the advance, agreed and declared that the deeds had 
been delivered with intent to create a security onthe property in question, 
“such security having been created prior to the execution of this agreement 
by delivery of the documents.........'’, and that they would be held by the 
plaintiffs as such security for payment of the sum due, together with any 
costs incurred in obtaining payment of the sums “hereby secured’. The 
Memorandum then laid down the other terms of the loan, and conferred a 
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power of sale. On a claim by the plaintiffs to enforce their rights as mort- 
gagees under that memorandum : 


Held, that, inasmuch as the parties had stated in the document first 
executed that a memorandum was to be executed evidencing the deposit of the 
deeds and embodying the terms of the loan; as the second memorandum 
contained all the essentials of the transaction ; and as that memorandum did 
not in effect merely evidence a transaction already completed but contained 
operative language by which the parties proceeded to create over again in 
writing a mortgage which they had purported to create by deposit of title 
deeds, that second memorandum required registration notwithstanding that it 
stated that the title deeds had previously been deposited in order to create a 
security. 


Obla Sundarachariar v, Navavanna Ayyar (2) distinguished. 

Privy Council Appeal No, 80 of 1937, ftom a decision of the 
High Court of Judicature at Fort William in Bergal, dated 6th 
April, 1937 (Costello and Panckrtdge, JJ- reversing a decision 
dated May 22, 1936, of that Court in its Original Civil Jurisdiction 


(Lort- Williams, J.) f 


The facts are fully stated in the judgment of the Board. 


A. M. Dunne, K.C., and J. M. Pringle, for the Appellant Mort- 
papees: It is not right that tle mortgagees’ claim should be 
defeated by the non-registration of the second memorandum of 
August 2, because that document was only executed at a time 
when the morigage was already in being. The money having 
been advanced to the mortgagorr, on the security of title deeds 
duly delivered, the mortgage was already created, and the mort- 
gagees’ title established, for the deposit was expressly made for 


_the purpose of creating a security. The earlier transaction stood on 


its own legs as a complete transaction of mortgage. The subse- 
quent memorandum, accordingly, could not, it is submitted, itself 
do the same thing. It was and could be no more than a mere 
record of what had. gone before, and, as such, it did not require 
registration. The memorandum could not operate to transfer an 
interest which had already been effectively transferred by the 
earlier mortgage by deposit of title deeds, and indeed the parties 
never intended it to have any such effect. Further, it seems 


- inequitable that, whén a transfer of an interest in property 


bas thus been validly made by a transaction, complete in itself, 
of mortgage by way of deposit of title deeds, the subsequently 
executed memorandum should be allowed to operate retrospectively 
so as to upset the earlier and valid transaction, 


(1) (1931) L. R. 581. A, 68; 53C. L. J. 996 
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Lionel Cohen. K. C. and J. M. Parikh, for the Respondent 
Mortgagors: It is submitted that the memorandum of August 2, 
is an Instrument which comes under Section 17 of the Act of 
1908 in that it operates to create, declare or assign a right to 
immovable property, or effects a mortgage within the meaning of 
Section 59 of the Indian Transfer of Property Act. The memo- 
randum should therefore have been registered, and as that has not 
been done the mortgagors cannot ssek to enforce it against the 
_ property in question, The memorandum cannot be dismissed as 
a mere record of a transaction previously completed and complete 
in itself. It is an operative instrument by which the parties 
effected or purported to effect, a transf-r of an interest in the mort- 
gaged premises. They are now founding upon that operative 
instrument, and are, it is submitted, barred for non-registration 


of the document. ' 
C. A. V. 


Their Lordships’ juigment was delivered by 


Lord Macmillan :—The plaintifs in this suit, now the appel- 
lants, seek to enforce a mortgage for the principal sum of 
Rs, 25, ooo with arrears of interest accrued. Their case is that 
the mortgage was effected by the delivery to them of the docu- 
ments of title to certain immoveable property in Calcutta with 
intent to create a security thereon. 


The general law in India under the Transfer of Property Act, 
1882, is that a mortgage fora principal sum of Rs, roo or upwards 
can be effected only by a registered instrument duly signed and 
attested, but the validity of mortgages by deposit of title deeds 
in Calcutta and certain other places is expressly recognised and 
saved, doubtless because of the convenience of this form of security 
in commercial centres (see section 59 of the Act as it stood at the 
date of the transaction with which this case is concerned, and now, 
by amendment, section 58 (/) ). 


That the title deeds of the property were deposited by the 
respondents with the appellants is not disputed, but the appellants 
were not content torely only on this deposit. ‘They insisted on 
the execution by the respondents of a memorandum of agreement 
“evidencing the said deposit and embodying the terms and con- 
ditions of the loan.” The appellants found upon this memoran- 
dum in their plaint ‘and the respondents in their written statement 
aver that this memorandum constituted the bargain between them 
and the appellants and they maintain that, inasmuch as it was not 
registered as required by section 17 (1) (4) of the Indian Regis- 
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tration Act, 1908, it is inadmissible in evidence and the mortgage 
is consequently unenforceable under section 49 of that Act. To 
this the appellants reply that the memorandum did not effect or 
constitute any transaction between the parties but merely recorded 
a transaction already completed ; it therefore did rot require 
registration, not being, in the words of the statute, a non-testa- 
mentary instrument purporting or operating “to create, declare, 
assign, limit or extinguish ....«.0. any Tight, title or interest sss 
to or in immoveable property.” 

There have been numerous cases, some of which have reached 
this Board, in which a mortgage, alleged to have been effected 
by the deposit of title deeds, has been accompanied by a written 
document and in which the question has arisen whether that 
document was of such acharacter as to require registration. The 
decision in each case has turned upon the nature of the document 
in question. It will be sufficient to refer to one or two of the-most 
recent of these cases, 

In Odla Sundarathariar vy. Warayanna Ayyar (1), the title 
deeds of certain properties were handed over as security for a loan 
along with two written documents, viz, a promissory note for the 
total advance and a signed memorandum consisting of a list of the 
title deeds, prefaced with the names of the parties and these 
words :— 

“As agreed upon in person I have delivered to you the under- 
mentioned documents as security.” 

In the view of their Lordships as expressed by Lord Tomlin, the 
memorandum was a document which 
‘merely records particulars of deeds the subject ofa depositssessssso 
it was and remained a list of the documents deposited and nothing 
more, It did not embody the terms of the agreement between the 
parties,” 

Their Lordships accordingly reached 

“the conclusion that the memorandum was not other than a 
written record of the particulars of deeds the subject of an agree- 
ment constituted in fact by the act of deposit and the payment of 
the money and that it neither purported nor operated to create or 
declare any right, title or interest in the property included in the 
deeds, with the result that it did not require registration,” 

With this case that of Sudramonian v. Lutchman (2), may be 
contrasted. There, on the occasion of the deposit of the title deeds, 


(1) (1931) L. R, 581. A, 68; 53 C. L. J. 396. 
(2) (1922) L. R..50], A. 27; 1 L.R. 50 Cale, 338; 38C L, J- 4%. 


Vou. LXX,] PRIVY COUNCIL. 


a memorandum was signed and delivered to the lender or creditor 
which stated :— 

“We hand you herewith title deeds relating to (certain specified 
PLOPETty) ssesssaeseoases this please hold as security against advances 
made to us.” 

The memorandum in addition referred to a promissory note 
and a second mortgage over certain other property, both in favour 
of the borrowers, which they also handed over as security for the 
advances made to them, and the document concluded ;— 

“We promise not to deal with same till your amount due to you 

is fully paid and satisfied.” 
Lord Carson, in delivering their Lordships’ judgment, quoted 
passages from the cases of Kedarnath Dutt v, Shamlol? Khettry (1) 
and Franjivandas Mehta v, Chan Ma Phez (2), as laying down the 
law on the subject and stated the criterion to be :— 

“Did the document . . . constitute the bargain between 
the parties or was it merely the record of an already completed 
transaction ?” 

On the evidence and onthe terms of the document their Lord- 
ships had no doubt 

“that the memorandum in question was the bargain between 
the parties and that without ils production in evidence the plaintiff 
couid establish no claim, and as it was unregistered it ought to have 
been rejected.” 

Commenting on this passage, Lord Tomlin, inthe case above 
quoted, said on behalf of the Board :— 

“While their Lordships do not think that the language of Lord 
Carson conveys or was intended to convey the meaning that no 
memorandum relating toa deposit of- title deeds can be within 
section 17 of the Indian Registration Act unless it embodies all 
the particulars of the transactions of which the deposit forms part, 
their Lor’sbips are of opinion that no such memorandum can be 
within the section unless on its face it embodies such terms and 
is signed and delivered at such time and place and in such circum- 
stances as to lead legitimately to the conclusion that so far as 
the deposit is concerned it constitutes the agreement between the 
parties.” 

With these considerations in mind their Lordships proceed 
to examine the facts of the present case, It appears that towards the 
end of 1923, thrse brothers, Kedar Nath Saha, Atindra Nath 

(1) (1873) 11 Ben. L. R. (O. C, J.) 405. 

(2) (1916) L. R, 43 T. A. 122 ; L L. R, 43 Cale, 895 ; 24 C, L. J. 314. 
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Saha and Jnanendra Nath Saha, who or their representatives, 
are the present respondents, arranged with the appellants for 
a loan of Rs, 25, ooo, for which certain property in Calcutta owned 
by the borrowers was to be the security. The parties having reached 
agreement as to the terms of the loan, the transaction was carried 
out as follows. On 24th July, 1924, a meeting took place at the 
office of the attorneys for the appellants at which were present 
Hari Sankar Paul, one of the two appellants, on behalf of himself 
and, his brother, the other appellant and Jnanendra Nath Saha, on 
behalf of himself and his two brothers. At this meeting a docu- 
ment was signed by Jnanendra Nath Saha setting out the terms 
and conditions of the advance. It provided that Rs. 12, 000 
should be paid on that day and the balance of Rs. 13, 000 onor 
before 31st July, 1924, that the rate of interest was to be 9 per 
cent. per annum and that the period of the loan was to be one 
year from st August, 1924. It further provided that the advance 
of Rs. 12, 000 will be made on the deposit of the documents of 
title relating to the premises, No. 75, Beniatolla Street, abovemen- 
tioned, and after the balance of Rs. 13,000 shall be paid the 
mortgagors will execute in favour of the mortgagee a memorandum 
evidencing the said deposit and embodying the terms and condi- 
tions of the loan. 

Jnanendra having signed this document formally handed over 
the title deeds to the appellants’ attorneys, saying ashe did so; 
“For the sum of Rs, 12, 000 which Í have taken out of the loan 
of Rs. 25, ooo I am depositing these documents of title by way 
of security or mortgage.” The sum of Rs. 12, 000 was thereupon 
paid over to Jnanendra, who signed a receipt on tite memorandum 
for the sum of Rs, 12, ooo advanced “on the security and upon the 
terms and conditions hereinbefore mentioned.” 


Subsequently, on 2nd August, 1924, the balance of Rs. 13, 000 
was paid to Jnanendra who repeated the formality of handing the 
litle deeds to the appellants’ attorneys, stating that “for the sum 
of Rs. 12,000 which I have already received out’ of Rs. 25, coo 
and for the sum of Rs, 13, 000 which Iam receiving now these 
documents will be kept in security.” Later on the same day 
Jnanendra executed the memorandum of agreement now in 
question. 


This memorandum of znd August, 1924, is a formal and 
elaborate document. It designates the borrowers as the mort- 
gagors andthe lenders as the mortgagees and recites that the 
mortgagors are the owners of the property described in the first 
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schedule, that the mortgagors had applied tothe mortgagees to ee : 
lend them Rs. 25,009, and that the mortgagees had agreed to 5 
make this advance on the security of the documents of title speci- Sir Hari Sankar 
fied in the second schedule. It further recites that the mortgagees raul ` o 


had on 24th July, 1ç24, paid to the mortgagors Rs. 72, 000 and Sm. joe Dassa 
that as security for this sum the mertgagors had deposited with ford Macmillan. 
the mortgagees’ agents the documents of title specified in the E 
second schedule, and that the mortgagees prior to the execution 
of the memorandum had paid over the balance of Rs. 13, 000, 
The memorandum then proceeds to set out that it is thereby 
agreed and declared between the parties that in consideration of 
the two sums of Rs. 12,000 and Rs, 33, coo paid before the 
execution of the memorandum, the title deeds described in the 
second schedule, “which said deeds, evidences and writings have 
as hereinbefore stated prior to the execution of this agreement 
been delivered by the mortgagors to the mortgagees’ said agents 
in the town of Calcutta with intent to create a security on the sail 
hereditaments and premises described in the said first schedule 
hereto such as is contemplated in the co: cluding proviso to section 
59 of the Transfer of Property Act (such security having been 
created prior to the execution of this agreement by the delivery 
of the documents hereinbefore mentioned—would (se, shall) be 
held by the mortgagees as such security as aforesaid for the pay- 
ment by the mortgagors to the morigagees at the time and in the 
manner hereinafter mentioned and the costs (as between attorney 
and client) charges and expenses of and incidental to any procee- 
ding which may be had for the protection of this security or for 
procuring or obtaining or attempting to obtain payment of the 
moneys hereby secured.” There follows-a series of heads dealing 
with the date of repayment, rate of interest, consequences of 
default, warranty of title and various other matters and the memo- 
randum in conclusion confers on the mortgagees a power of sale of 
the mortgaged property. A receipt for the total sum of Rs. 25, 090 
is appended, 

Such being the tenour of the memorandum of 2nd August, 
' 1924, and such the circumstances attendant on its execution and 
delivery, the question is whether it required to be registered. 
Lort-Williams, J., held that it did not, being satisfied that the 
“memorandum was nothing but a record of what had been agreed 
to orally on the 24th July,” and was “not a document containing 
the bargain made between the parties.” On appeal, Costello, Ja 
with whom Panckridge, J., concurred, was of the contrary opinion, 
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holding that “the writing was of such a character as calls for regis- 
tration”, for the reasons set out in a long and careful judgment. 

Their Lordships find themselves in agreement with the Appel- 
late Court, The leading feature of this case is that the appellants’ 
advisers were evidently quite: aware of the riceties of the law in 
the matter and deliberately endeavoured to effect a valid mortgage 
by delivery of title deeds and at the same time to accompany it 
with an effective written document which would nevertheless not 
require registration, The appellants, in their Lordships’ opinion, 
have over-reached themselves and have failed to achieve their 
purpose. 

In the first place, it is made clear by the earlier memorandum 
of 24th July, 1924, that the parties contemplated from the outset 
that a document should ba executed ‘‘evidencing the said deposit 
and embodying theter ms and conditions of the loan”, and this earlier 
memorandum bears an acknowledgement of the receipt of the 
first instalment of the loan as having been advanced “on the 
security and upon the terms and conditions hereinbefore men- 
tioned.” When the memorandum of and August, 1924, subse- 
quently executed, is examined, it is found to contain all the 
essentials of the transaction. It states that it is ereby agreed 
and declared between and by the parties that in consideration 
of the sums advanced the title deeds of the property shall be held 
as a security on the said property, and refers to any proceeding 
which may be had for the protection of ¢is security or for procur- 
ing payment of the moneys Hereby secured. It then sets out all 
the details of the transaction and specifically confers a power of 
sale on the mortgagees. It is true that in the parenthetical 
passage, quoted above, the title deeds are stated to have been 
previously delivered with intent to create a security, but that does 
not alter the character of the memorandum itself, which if the paren- 
thetical passage be disregarded, is an instrument effective to create 
an interest in the property in favour of the mortgagees. Having 
purported to create a mortgage by delivery of title deeds, the 
parties proceeded to create it over again in writing. The memos 
randum does not merely evidence a transaction already completed : 
its language is operative. It is contractual in form and it embodies 
an agreement that the title deeds in question are to be held as 
security for the advances made and it speaks of the moneys 
“hereby secured.” It not only contains all the terms on which the 
moneys were advanced but it expressly confers a power of sale, 
It is noteworthy that in the appellants’ “concise statement” of 
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their claim in the plaint they state that they sue for a decree 
“ for realisation of the principal and arrears of interest due and 
payable under a memorandnm of agreement dated 2nd August, 
192 g” 

The Lordships are, ot opinion that where as here, the parties 
professing to create a mortgage by deposit of title deeds contem- 
poraneously enter into a contractual agreement, in writing, which 
is made'an integral part of the transaction and is itself an opera- 
tive instrument and not merely evidential, such a document must 
under the statute be registered. The appeal accordingly fails, 

Their Lordships will humbly advise’ His Majesty that the decree 
of the Appellate Court of 6th April, 1937, be affirmed and the 
appeal dismissed. The legal representatives of the respondent 
Kedar Nath Saha, who alone appeared, will have their costs of the 
appeal, 

W. W. Box & Co.: Solicitors for the Appellants. 

Stanley Johnson & Allen: Solicitors for the Respondents, 


By. Ci, Appeal dismissed. 


PRESENT; Lord Thankerton, Lord Porter, and Sir 
R George Rankin. 
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Hindu Law—Joint family Partition suit—Two brothers defendants—Preli« 
minary decree granting partition—Application shortly afterwards by one 
defendant to Court for separation of hts share from that of co-defendant — 
Application granied and given effect to in final decree - Decision of High 
Court on appeal that application was made too late—Subsequent suit to 
determine whether defendants’ estates separate—Whether previous decision 
of High Court a bar to finding that estates separate. 


The period which elapses between a preliminary and a final decree in a parti- 
tion suit often being of considerable duration, the ordinary right of a co-parcener 
to effect a separation of bis estate, interest or title—as distinct from a partition 
by metes and hounds—by a proper declaration of his desire for severance, is not 
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abrogated by the mere fact that he has not claimed to exercise it before the 
passing of the preliminary decree. x 


Two of four brothers of a Hindu joint family sel the other members of the 
family for partition, asking for allotment and separate possession of a half share 
of the family property. One half share accordingly fell to two defendant brothers, 
R. N. and D, N., the latter at all material times a lunatic whose wife was 


‘appointed his guardian ad tite Neither R. N. nor D N. included in his plead- 


ings in the partition suit a demand for partition as between themselves. A few 
days after the preliminary decree had been passed in that suit dividing the family 


Property into two parts, D. N.s wife petitioned the Court for separation of 


D. Ns fourth share. The Court having granted the petition, a final decree was 
accordingly passed in which a fourth share was allotted in severalty to D N. 
despite R. N.’s objection. On appeal, D. N. having meanwhile died, the High 
Court held that the trial Judge was not competent to entertain after the preli- 
minary decree, the petition for severance of D. N.’s share, the decision of the 
High Court proceeding on the general consideration, that, as the preliminary 
decree had not provided for the separation of D. N.’s quarter share, the final 
decree could not make a separate allotment in respect of it. During the period 
of some four years which elapsed between the passing of the final decree by the 
trial Judge and the decision of the High Court reversing it, the two branches of 
D. N. and.R. N. acted as if they were separate. Ina suit brought by RF? N; and 

his son to determine whether D. Ns estate was separate from theirs : 


Held, (assuming, which guere, that, although D. N, was a lunatic at the 
time of partition, he was nevertheless entitled to a share on partition, not having 
been born a lunatic) that the decision of the High Court refusing D. N.’s appli- 
cation for separation did not conclusively determine his status as having a joint 
estate with R. N., inasmuch as the application was only refused because made 
too late, and inasmuch as the High Court had expressly reserved the question 
whether D. N.’s estate was separate from that of R. N., with the result that the 
Court’s decision had no special reference to D. N.’s disability, but would, if a 
correct decision, (which also guwre), have been equally applicable had D. N, 
been sui juris and declared formally, after the preliminary decree, his intention 
to become separate. The expression of intention to effect separation of D. N.’s 
estate being sufficiently manifested by the conduct of the parties, including the 
application for separation made by D. N.’s guardian, even though made too late 
since that application had the approval of the trial Judge and the High Court 


in the partition suit, was accordingly effective to bring about a separation of 
D. N.’s share, 


Qu@re, doubting, whether, in so far as a decree of partition does not contain 
something to sever the estate of co-plaintiffs or co-defendants among themselves, 
they must conclusively be taken to have remained united. 


Privy Council Appeal No. 83 of 1937, froma decree of the High 
Court, Allahabad, dated April 2, 1935, (Thom and Ahmad, JJ.) 
affirming a decision of the Additional Subordinate Judge, Benares, 
dated 27th May, 1930. | ; 

In 1923, two sons, Ram Das [and Parsotam, of one. Famok 
Sahu, who died in r9r3, sued their two brothers, Ram Nartain:and 
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Deo Narain, for partition, and the trial Judge passed a preliminary 
decree separating the estate into two parts accordingly. A few days 
later, Deo Narain’s wife, as his guardian ad Aitem, (he being at all 
material times a lunatic, although not from birth) applied to the 
Judge to have Deo Narain’s fourth share made separate from that of 
Ram Narain. The Judge granted the application and, in August, 
1924, passed a final decree in which Deo Narain’s share was sepa- 
rated. On appeal against that decree, the High Court held that 
the application, having been made after the final decree, was to» 
late and accordingly not competent in that suit. In 1929 Ram 
Narain and his son brought the present action against Deo Narain’s 
widow, Musammat Makhna, to determine whether or not Deo 
Narain had died divided in estate from themselves. The Additional 
Subordinate Judge, Benares, held that, notwithstanding the High 
Court’s decree in the partition suit, the High Court affirmed 
that decision, and the plaintiffs now appealed to His Majesty 
in Council. z 

Wallach for the Appellants: It is submitted that it is the decree 
passed in the partition suit which shews whether the partition 
effected was as between the plaintiffs and defendants in the suit 
only, or’ also between the co-plaintiffs and co-defendants inter se. 

` Applying that principal. here, and disregarding, as must now be 
done, the application made by the defendant widow after the preli- 
minary decree in the partition suit for the separation of her 
-husband’s fourth share, it is clear that the decree finally passed by 
the High Court in that suit says nothing about any separation of 
Deo Narain’s estate from that of Ram Narain, and, that being so, 
those estates must be taken to have remained joint: See the judg- 
ment of Sir John Edge, in Palani Ammal v, Muthuvenkatacharia 
Moniagar (1). 

The respondent cannot now seek to go hehind the High Court’s 
decree in the partition suit, and, in any event, as Deo Narain’s 
guardian ad litem in the partition suit, she has fulfilled her function, 
and is not now in a position to establish a separation of estate, more 
especially since Deo Narain’s death, If, however, the conduct of 
the parties between the dates of the preliminary and the final 
decrees in the partition suit is to be looked at to see whether a 
desire for separation was manifested, that conduct, so far as the 
present plaintiffs are concerned, ought to be disregarded because, in 
so far as it proceeded on a basis of separated interests, it did so 
only because such a course was forced on the plaintiffs by that 


(1) (1924) L, R. 52 I, A. 83 (86, 87). 
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taken by the defendant widow. Any conduct on the part of Ram 
Narain tending prima facie to shew an intention to separate, or an 
acceptance of Deo Narain’s wish to do so, ought to be discounted 
accordingly. 


Ly Dunne, K. C. and S. P. Khambatta, for the Respondents: The 


question whether the decree in a partition suit:is the evidence which 
determines the position of the remaining members of a joint family 
infer se after one or some of them has or have obtained separation 
of estate does not arise here. The High Court in the partition suit 
dismissed on technical grounds Deo Narain’s application to have his 
estate separated from that of Ram Narain his co-defendant in the 
partition suit, and the Court expressly reserved the question 
whether or not Deo Narain’s and Ram Narain’s estates were, in the 
events which had meanwhile happened, separate, Accordingly 
there was ample evidence in the conduct of the parties of an inten- 
tion to’separate. But apart from such conduct between the dates of 
the preliminary and final decrees in the partition suit, the mere fact 
of the present respondent’s application on behalf of Deo Narain to 
have his fourth share separated is a definite and sufficient mavi- 
festation of a desire for separation to bring it into effect, the trial 
Judge, the High Court jn the partition suit having refused the 
application without entering into the merits ; 

Counsel referred to Suraj Narain v. Iqbal Narain (1); Girja 
Bai v. Sadaskio Dhundiraj (2); Lalta Prasad v. Sri Makadeoji 
Birajman Temple (3); Ramalinga Annavi v. Manayens Annavi (4) 
and Bal Krishna v, Kam Krishna (5). 


(1) (1912) I. L. R. gg All. 80; L. R. 40 1. A, 40 5 17 CSL. J. 288. 

(2) (1916) 1. L. R. 43 Cale, 1031 ; L. R. 43 I-A. 151 ; 24 C. L. J. 207. 
{3} (1920) 1i. L. R. 42 All. 461. 

(4) (1922) IL. L. Ri 45 Mad. 489, 

(5) (1931) I. L. R. 33 All. 300 ; L. R. 58 I A. 220; 54C. L. J. 131. 
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Their Lordships’ judgment was delivered by aie pi 
Sir George Rankin : Ss 
Rameshar oat (died 1913) Ram Narain Sahu 








v. 
| | i } Musammat Makhna. ° 
Ram Das Ram Narain Deo Narain==Mst. Makhna Parsotam 





(Plaintiff-A ppellant) 


(Plaintiff-Appellant) (Died sth (Defendant-Respondent) April, 20. 
August, ore a 
1927) t 
| 
Lachhmi Narain Mst. Shaman Ganesh | 
(minor) (minor) | 


Raghunandan = Sampat 
Died c. 1918) | Devi 


, 


Ms, Mat. 
Mantoria Mansuria 
The sole question in this case is whether at the date of 

his death (5th August, 1927), Deo Narain was separate in estate 
from allthe other members of his family ; or whether he was 
joint with the plaintiffs-appellants, vizą, his brother Ram Narain 
and Lachmi Narain, the latter’s son. If he died a separated 
Hindu, then, as he left no son, his widow, Musammat Makhna 
(defendant-respondent) became heir to his property: if at the 
time of his death he was a member of a joint ‘Hindu family his 
interest passed by survivorship to his co-parceners. Both Courts in 
India have held in favour of the widow that he died separate. 


In 1923 the family was joint. Four sons of Rameshar were 
alive and on 26th March, 1923, two of them, Ram Das and 
Parsotam (together with the latter’s minor son) sued the other 
members of the family for partition, asking for allotment and 
separate possession of a one-half share. At that time and at all 
material times Deo Narain was a lunatic. His wife (the present 
respondent) was appointed his guardian ad litem. The plaint was 
in one respect disingenuous : it alleged untruly that there had been 
a division of cash and furniture among the members of the family. 
This was an attempt to deprive Deo Narain and Ram Narain’s 
branch of their proper shares, but it was detected and frustrated at 
the trial Both Ram Narain and Deo Narain filed written state- 
ments but neither pleading contained a demand for partition as 
between themselves. On r5th September, 1923, certain accounts 
, were directed and on 22rd April, 1924, the trial Judge ordered a 
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partition, directing the amin to divide the immoveable properties 
into two lots and to report by r4th May, 1924, which lot should 
be given to the plaintiffs in ‘that suit, This decree does not appear 
to have been drawn up until October, 1924, but a very few days 
alter it was pronounced Deo Narain’s guardian ad item presented 
a petition to the Court (dated 3rd May and filed 10o:b May, 1924), 
praying that his share—viz., one-fourth—should be,separated by 
the amin and stating that “there fs an apprehension of loss in 
future if the said share is allowed to remain joint.” His three 
brothers objected, but the Subordiuate Judge on 27th May, 1924, 
granted her application and in the final decree for partition dated 
16th August, 1924, a one-fourth share was allotted in severalty to 
Deo Narain. From this decree Ram Narain and his son appealed 
on 27th July, 1925, to the High Court at Allahabad, mainly on 
the ground that it was not in conformity with the preliminary 
decree of 23rd April, 1924, and before the appeal was heard 
Deo Narain died (sth August, 1927), leaving him surviving his 
widow and a daughter. The widow having been brought on the 
record of the appeal in his stead, the High Court on roth July, 
1928, allowed the appeal, holding that after the preliminary decree’ 
the Subordinate Judge was not competent to entertain an applica- 
tion that Deo Narain’s share should he separated :— 

“We leave Ram Narain and Musammat Makhna to have their 
rights adjusted by means of a separate suit, if they so choose. 
In the meantime we are of opinion that the portion of the property 
which has not been allotted to the plaintiffs should be considered 
for the purpose of the present suit to be property held in common. 
What the legal effect of the application of Musammat Makhna upon 
the status of the family property or the constitution of the family 
gua Ram Narain and Deo Narain is, has got to be determined in 
a subsequent suit, if the parties are not agreed as to it, or if one or 
the other party choose to institute a suit.” 

The Board is not now sitting in appeal from this decision nor 
has the question of its correctness been argued before their Lord- 
ships who express no opinion upon it.- Nor will they here inquire 
whether there is anything in the Code to prevent the learned trial 
Judge, before the preliminary decree had been drawn up and 
signed, from deciding to include in it a direction for the separation 
of the one-fourth share of Deo Narain and directing it to be drawn 
up and completed accordingly. l 

Between May, r924—when the trial Judge in the partition suit 
accepted the respondent’s demand that Deo Narain’s share should 
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be separated—until July, 1928, when this decision was reversed by 
the High Court, the two branches of Ram Narain and Deo Narain 
-acted as though they were separate in interest and in title. Till 1924 
they had messed and lived jointly, but they ceased to do so about 
. May, 1624. The trial Court has inthe present suit found that 
-Ram Narain acted as a divided member in matters connected 
with marriages and funerals. “Ram Narain himself had acquired 
and accepled severance by his unambiguous conduct,” It is, 
however, objected by his learned counsel that the order of 27th 
May, 1924, in the partition suit, had left him no option in the 
matter pending his appeal to the High Court from the final 
decree. 


The widow having on 1st September, 1928, succeeded before 
the Revenue Court in obtaining an crder for entry of ber name 
in the revenue records, the present suit was brought against her 
on 14th May, 1929, to determine whether Deo Narain died 
divided or undivided from Ram Narain and Lachmi Narain the 
plaintiffs. The suit was dismissed by the Subordinate Judge of 
Benares on 27th May, 1930, and the High Court has affirmed this 
decision (znd April, 1935). 


The Courts in India have proceeded in this case upon the view 
that though Deo Narain was a lunatic’ at the time cf partition he 
was nevertheless entitled to a share on partition, not having been 
born a lunatic. This had been throughout admitted on behalf of 
the plaintiffs as it had been admitted by all parties in the partition 
Suit and in the mutation proceedings which followed thereon in 
1928, It seems that this doctrine prevailed in the High Court at 
Allahabad since Zizdeni v. Muhammad (1), buttafter the present 
case was decided by the High Court it has been departed from by 
a Full Bench decision in Mool Chand v. Chahta Devi (2), which 
is in agreement with certain decisions of other High Courts. 
Their Lordships have not been asked to review these decisions 
and the important question which they raise has not been argued 
on this appeal. It is a matter of some embarrassment to their 
„Lordships that they should be called upcn to discuss the rights 
of a lunatic and the guardian ad litem of a lunatic to claim separa- 
tion of estate in a partition suit upon an artificial assumption that 
a lunatic (if not lunatic from birth) is entitled to a share upon 
partition, when there exists high authority in India for the view 
that he has no such right. 

(1) (1906) I. L. R. 28 All. 247. 
(2) [1937] All. 825. i s 
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ka — The right of a member of a Hindu family who is sui juris to 
separate himself in estate and interest by declaring this intention 
Ram Narain Sahu was thus stated by Sir George Lowndes in Bal Krisina v. Ram 
‘= Musammat Makhna, Aviskna (1) i— 
ee sr ee “It is now settled law that a separation may be effected by a 
Siz George Rankin. : PA ee 
nee clear and unequivocal intimation on the part of one member of 
a joint Hindu family to his co-sharers of his desire to sever himself. 
from the joint family. This was laid down in Suraj Narain v. 
Lkbal Narain (2). The question was further examined in Girja 
‘Bat v. Sadashiv Dhundiraj (3) and the principle was reaffirmed, 
and the last mentioned case was followed in Kawal Nain v. 
Frabhu Lal (4), where Lord Haldane says, ‘the status of the plaintiff 
as separate in estate is brought about by his assertion of his right 
to separate.’ ” i 

The eftect of the exercise of this right upon the rights and status 
of other members of the family has been considered in a number of 
‘cases which have come before the Board. 

In Balabux Ladhuram v, Rukkmabai (5), Lord Davey, delivering 
the judgment of the Board, said :— 

“It appears to their Lordships that there is no presumption 
when one co-parcener separates from the others, that the latter 
remain united. In many cases it may be necessary, in order to. 
ascertain the share of the out-going member, to fix the shares which 
the other co-parceners are or would be entitled to, and in this sense 
the separation of one is said to be a virtual separation of all. And 
their Lordships think that an agreement amongst the remaining 
members of a joint family to remain united or tareunite must be 

proved like any other fact.” 


In Bal Krishna v. Ram Krishna (supra) (1), Sir George 
Lowndes said (p. 226) :— 


“The separation of one member of the family, it is said, neces- 
sarily causes the separation of all This problem has been 
discussed in many cases, the argument usually turning upon a 
question of presumption. The general principle undoubtedly is 
that every Hindu family is presumed to be joint unless the contrary 
is proved. Ifit is established that one member has separated, 

(1) (1931) L. R. 58 I. A, 220 (224); I. L, R. 53 All. g09; 54 G. L. j. 

131 (134). 

(2) (1912) L. R. 40 LA. go3 L L. R. 35 All. 803197 C. L. J. 288. 

(3) (1916) L. R. 43 I. A. 15131. L, R. 43 Calc. 1091 ; 24 C. L. J. 207% 

(4) (1917) L. R. 44 L A. 159 161 ; I. L. R, 39 All. 496; 24 C. L. J. 101, 

: (5) (1903) L. R. gol. A, 150 137 ; I. L. Ra 50 Calc. 725 (736). 
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does the presumption continue with reference to the others? ce 
The decisions cf this Board show that it does not: per Lord Davey 1939. 
in Lalabux Ladhuram v, Rukkmabai (1), followed in Jatti ve Ram Narain Sahu” 


Banwari Lal (2) But it is equally clear on these decisions that Ve 
the other members of the family may remain joint: it is again their ia Nae ca 
Lordships think, a question of their intention, which must no doubt Sir George Rankin. 
be proved.” l Ba 
In 1924, Sir John Edge [Palani Ammal v. Muthuvenkatacharla 
Moniagar (3)| ; restated the matter and made some observations 
having reference to cases iu which the claim to separate has been 
made by bringing a partition suit :— 7 i 
“It isalso now beyond doubt that a member of sucha joint 
family can separate himself from the other members of the joint 
family and is on separation entitled to have his share in the property 
of the joint family ascertained and partitioned off for him, and 
that the remaining coparceners, without any special agreement 
amongst themselves, may continue to be coparceners and to enjoy 
as members of a joint family what remained after such a partition 
of the family property. That the remaining members continued to 
be joint may, if disputed, be inferred from the way in which their 
family business was carried on after their previous coparcener 
_had separated from them, . . . In a suit for partition which 
proceeds to a decree which was made, the decree for a partition 
is the evidence to show whether the separation was only a separa- 
tion of the plaintiff from his coparceners or was a separation 
of all the members of the joint family from each other. It 
appears to be obvious to their Lordships that in a suit for parti- 
tion no effective decree can be made fcr a partition unless all 
the coparceners whose addresses are known are parties to the suit, 
and that it is the decree alone which can be evidence of what was 
decreed.” 
‘The appellants rely. strongly upon this last-cited passage 
and contend that the decree of the High Court in the partition 
suit refusing the claim made on behalf of the lunatic for a 
separation of his one-quarter share and confining the partition 
to a division into two shares conclusively determines that 
the status of the lunatic continued to be joint with the present 
appellants. It is difficult, for more than one reason, to accept this 
contention. The decision of the High Court’proceeded upon the 
general consideration that the preliminary decree not having pro- 


(1) (1603) L. R. gol. A. 130 (137) ; L L, R. go Calc. 725 (736). 
(2) (1923) L. R. sol. A. 192. 
(3) (1924) L. R. 521. A, 83 (867), 
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vided for the separation of a one-quarter share the final decree 
could not make a separate allotment in respect of it. This was not 
a matter in any way having special reference to the disability of 
Deo Narain. If it was right it would have been equally right had 
Deo Narain been sui juris, and had he declared in the most solemn 
and explicit manner after the preliminary and before the final decree 
his intention to becom: separate in estate and interest, Yet it could 
hardly be right in that case to hold that because he did not get an 
allotment in severalty by the final decree he remained joint in status. 
The gap between preliminary and final decree is not seldom of 
considerable duration and the ordinary right of a coparcener to 
effect a separation of his estate interest or title—as distinct from a 
partition by metes and bounds—-by a proper declaration of his 
desire to sever, is not abrogated by the mere fact that he has not 
claimed to exercise it prior to the preliminary decree. 

. Again while the decree in a partition suit is the only evidence of 


"what was decreed, it is not uncommon fcr the Court, in passing a 


partition decree, to concern itself only with the division of the pro- 
perty into lots and the allocation of these lots to individual members 
or groups of members. A division by metes and bounds and 
allotment in severalty implies a separation of estate or interest ; and. 
a decree may contain directions which operate a severance of estate 
without any corresponding division by metes and bounds. This 
would result, for example, froma simple direction that the parties 
should hold in defined shares, But it is another matter altogether 
to say that if and in so far as the decree does not contain something 
to sever the estate title and interest of plaintiffs or defendants infer se 
they must be conclusively taken to have remained united, Asa 
decree is not a necessary condition of separation in interest the pro- 
position is by no means axiomatic and requires careful examination. 
In Ram Pershad Singh v. Lakhpati Koer (1), there had been a 
separation in 1861 and in a suit of 1868 the three plaintiffs were 
given a decree for possession of their shares of certain property. It 
‘was said by Sir Andrew Scoble of that decree :— 


“It was contended on behalf of the appellants in the present 
suit that, although the decree in the suit of 1868 may have effected 
a separation guoad Tundan and Tukan, it left the plaintiffs united 
tnter se ; and that this might have been the legal effect of the decree 
is undeniable. But here again the conduct of the parties must be 
looked at, in order to arrive at what constitutes the true test of partis 


(1) (1902) L. R. gol, A. 1 (9) 10) 5 L L, R, 30 Cale, 231 (253) 
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tion of property according to Hindu law, namely, the intention of 
the members of the family to become separate owners. ” 


It is not, however, necessary in the present case that their Lord- 
ships should decide this general question and they do no more than 
guard themselves against being supposed to accept on this point the 
able argument of the appellants’ learned counsel. The High Court’s 
decree of 18th July, 1928, was made with express reservation of the 
question whether the estate or interest of the lunatic was divided 
or undivided and cannot be regarded as concluding the matter. It 
decided only that as Deo Narain’s guardian had applied too late he 
could not in that suit be given a separate allotment in respect of his 
one-fourth share. 


Upon the footing that a person who became a lunatic after birth 
‘has a right to a separate share upon partition, their Lordships are 
unable to dissent from the view taken by the High Court. It is not 


- shown that the lunatic in this case remained joint in estate, Every-- 


thing is against that interpretation of the conduct of the parties 


except indeed the fact that the application of the guardian ad litem - 


for a separate allotment was made on ard or 1oth May, 1924, a few 
days after the preliminary decree (23rd April, 1924), before anything 
had been done under it but not before it had been pronounced. 
Even so, however, the action of the guardian had the approval of 
the trial Judge in that suit and as a demand for separation of the 
estate and interest of the lunatic it had apparently the approval of 
the High Court: it is not shown to have been in any way contrary 
to the interests of the lunatic. In these circumstances the utmost 
effect that can Be given to the preliminary decree will not in their 
Lordships’ opinion avail the appellants. — 


Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed. The appellants. will pay the respondent’s 
costs, ‘ 


T, L, Wilson & Co. : Solicitors for the Appellants. ` 
Hy. S, L. Polak & Co. ¢ Solicitors for the Respondents, 
R, C. C Appeal dismissed, 
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Present: Zord Thankerton, Sir George Rankin and 
Mr, M. R. Jayakar, 


THE TRUSTEES OF TRIBUNE PRESS, LAHORE 
Ua 


THE COMMISSIONER OF INCOME TAX, 
PUNJAB, LAHORE, 


[On APPEAL FROM THE HicH COURT oF JUDICATURE 
AT LAHORE, | 


Revenue—Income tax—~Charity —Newspaper left to trustees by will on trust to 
maintain its liberal policy—Surplus income to be used in improving news- 
paper—Whether an object of public utility—Right to exemption from income 
tax—Indian Income Tax Act (X1 of 1922), section 4(3) (i). 


The admissibility of a claim to exemption from income tax must be -deter- 
mined by the language of the special provision in the relevant Act dealing with 
that matter, and the question whether a particular object is of general public 
utility, like the question whether a particular trust is charitable, is a question of 
law, although it is for the Commissioner of Income Tax to find and state any 
facts bearing on it. 


In considering whether a particular object or purpose is of general public 
utility the true test is not what the testator considered to be beneficial to the 
public, and there is nothing in the Indian Income Tax Act, 1922, to discharge the 
Court of its responsibility for coming to a finding as to the character of the 
object of a trust, that being a matter which bears directly upon its validity, 
Moreover, the Courts, in deciding that’ question, must in general apply the 
standard of customary law and common opinion among the community to which 
the parties interested belong. It cannot be regarded as an element necessarily 
present in any purpose of general public utility that it should provide something 
for nothing or for less than cost price, an eleemosynary element not being essen- 
tial even in the strict English view of charitable uses. 


There is no real distinction, from the point of view of “general public utility” 
between a school founded by a testator but charging fees to its pupils, and a 
paper founded by a testator and sold to its readers. While the purpose‘of 
providing the poor or the community in general with some useful thing without 
price or at a low price may. in itself be a purpose of general public utility, yet 
if another objedt be independently in itself of general public utility the circum- 
stance that the testator’s bounty was only in respect of the initial capital assets, 
or had only to meet a working loss temporarily will not necessarily alter the 
character or the object of the trust. 


Accordingly, where an assessment to income tax was made on the income of 
a newspaper vested by will in trustees on trust to maintain it in an efficient condi- 
tion, keeping up its liberal policy and devoting surplus income to improving it 
and placing it on a permanent footing: - 


í 
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Held, that, as questions of politics and legislation were discussed only in 
common with many other matters in the newspaper, and as it was not made out 
that a political purpose was the dominant purpose of the trust, and as, further, 
the object of the paper might be described as the object of supplying the public 
with an organ of educated opinion, the carrying on of the newspaper in accord- 
ance with the trust declared in the will was an object of general pubiic utility 
and as such exempt from income tax under section 4(3)(i) of the Act of 1922, 


dn ve Scowcroft (1) applied. 


Bonar Law Memorial Trust v. Commissioners of Inland Revenue (2) 
distinguished. 


Dictum of Sir Raymond West in Fatima Bibi v. Advocate-General of Bombay 
(3) approved. 


Privy Council Appeal No. 117 of 1936 under section 66A(2) of 
the Indian Income Tax Act, 1922, from a decision of a Full Bench 
of the High Court, Lahore, dated June 4, 1935, (Young, C. J. and 
Addison, J.; Tek Chana, J„ dissenting) on a reference froma 
Division Bench (Jai Lal and Skemp, JJ.) to whom a question had 
been referred by the Commissioner of Income Tax, Punjab, under 
section 66(2) of the Act. 


A testator, Sardar Dayal Singh, died in 1898 having by his 
will declared asa trust that his “ property in the stock and good- 
will of the Tribune Press and Newspaper in Anarkali, Lahore, 
‘shall vest permanently in a committee of trustees”, and that it 
should be “the duty of the............trustees to maintain the said 
press and newspaper in an efficient condition, keeping up the 
liberal policy of the said newspaper and devoting the surplus income 
of the said press and newspaper....cex...0iN improving the said 
newspaper, and placing it on a footing of permanency.” i 


An assessment to income tax having been raised on the under- 
taking for the year 1932-33 by the Income Tax Officer, Lahore, 
the trustees presented a claim to the Assistant Commissioner for 
exemption from tax. The Assistant Commissioner having rejected 
that claim, the Commissioner referred to the High Court the 
question whéther the income in question was exempt from tax 
under section 4(3) (i) of the Act. A Division Bench were divided 
in opinion, Jat Zal, J., holding that the appellants’ income was 
exempt from tax, and Skemp, fa holding that it was not. The 
matter having been referred to a Full Bench of the High Court, 


(1) [1898] 2 Ch. 638. 
(2) (1933) 17 Tax. Cas. 508. 
(3) (1881) 1. L. R. 6 Bom. 42 (so). 
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that Court decided in favour of the Crown, and the trustees now 
appealed to His Majesty. 

A, M. Latter, K. C, and H, W. Williams, for the Appellants : 
It is submilted that the carrying on of the newspaper is an object 
of general public utility within the meaning of section 4(3) (i) of the 
Act of 1922. A consideration of the way in which the newspaper 
has been carried on in the past makes it clear that it has not been 
used for the propagation of a fixed policy such as might bring the 
case within the decision in Zozwman v. Secular Society Limited (1) or 
Bonar Law Memorial Trust v, Commissioners of Inland Revenue (2). 
There is no question here of any dominant political purpose or of 
the propagation of some definite legislative measure as in Commis- 
sioners of Inland Revenue v, Temperance Council (3). In so far as 
the newspaper deals with politics, it does so only incidentally in 
the course of supplying its public with enlightened information on 
all subjects of general interest. 

J. M. Tucker, K., C, and Æ, Z Norton for the Teod i 
The test of general public utility is hardly sufficient by itself 
under the Act of 1922 as a test of the question whether the object 
of a trust entitled its income to exemption from tax. But even if it 
were, that is a question of fact for the Commissioner, and not cne 
of law for the Court. In any case, however, it is submitted, the 
declared object of the trust, as was pointed out in the Courts below, 
is the perpetual propagation of the political views of the founder, 
which cannot be. considered to be a charitable purpose. Further- 
more, the newspaper was and still is and will be run on ordinary 
commercial -lines. It is submitted that, as was held below, tt is not 
sufficient to distinguish it from other commercial newspapers that the 
profits were directed to be devoted to the improvement of the paper 


and not distributed to individuals. l 
C, A, Vv. 


Their Lordships’ judgment was delivered by : 

Sir George Rankin: The Trustees of the Tribune Press 
Lahore appeal from the decision given on 4th June, 1935 by the 
majority of the Judges composing a Full Bench of the High Court 
at Lahore upon a reference made to that eu under section 66 
(2) of the Indian Income-tax Act, 1922. 

On the 31st January, 1933, the Income-tax Officer Lahore for 
the year of assessment 1932-3 assessed the appellants to tax upon 


(1) [1917] A. C. 406. 
(2) (1933) 17 Tax. Cas, 508. 
(3) (1926) 10 Tax. Cas. 748. 
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an income of Rs; 61, 629, calculated upon the figures for the 
previous year. No question now arises as to the amount of the 
assessment or the computation of the tax. The sole question is 
whether the income of the appellants is not exempt from tax under 
the first clause of sub-section 3 of section 4 of the Act. 

“(3) This Act shall not apply to the following classes of 
income :— 

(i) Any income derived from property held under trust or 
other legal obligation wholly for religious or charitable purposes, 
and inthe case of property so belein part only for such pur- 
poses, the income applied, or firally set apart for application 
thereto, 

In this subsection “charitable purpose” includes relief of the 
poor, education, medical relief, and the advancement of any other 
object of-general public utility,” 

Sardar Dayal Singh a Sikh inhabitant of the Punjab died in 
1858 having by his will dated 15th June, 1895, created three 
separate trusts, to be administered by three independent “‘commit- 
tees” of trustees. Two of the trusts were for the establishment 
and maintenance of (1) an Arts College (2) a public library. The 
third trust was declared by the zot and arst paragraphs of the 
will in the following terms s— 

“XX. That my property in the stock afd goodwill of the 
Tribune Press and Newspaper in Anarkali, Lahore, shall vest per- 
manently ina Committee of Trustees consisting of the following 
members, viz, : == 

1. Babu Jogendra Chandra Bose, M. A., B. L., Pleader, Chief 
Court, Lahore. 

2. Mr. Charles Golak Nath, B, A., LL. B., Barrister-at-Law, 

3. Mr, Harkishen Lal, B. A., Barrister-at-Law, Lahore, 

XXI. That it shall be the duty of the said Committee of 

Trustees to maintain the said press and newspaper in an efficient 
condition, keeping up the liberal policy of the said newspaper and 
devoting the surplus income of the said press and newspaper after 
defraying all current expenses in improving the said newspaper, and 
placing it on a footing of permanency.” 
. By a deed of compromise dated rst December, 1906, whereby 
certain litigation as to the validity of the will was brought to an 
end, it was agreed between the parties thereto that ‘fin case the 
Tribune newspaper should cease to exist or be impossible to exist” 
the property belonging to the Tribune Press should become the 
property of the Arts College trust. 
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Since the death of Sardar Dayal Singh in 1898 the trust in 
respect of the Tribune Press has been carried out and the news- 
paper cf that name has continued to be published. The profits 
of the press and newspaper have been assessed’ to Income-tax 
since 1918. The claim to exemption was first made by the appel- 
lants in respect of the year 1932-3—that is, in the proceedings 
out of which this appeal arises. The claim was made for the 
first time before the Assistant Commissioner, and on his rejecting 
the appellants’ contention, they applied to the Commissioner 
praying that on this point (and on another point which is not now 
in controversy) he would either accept their contentions or make a 
reference to the High Court. On the goth January, 1934, the Com- 
missioner referred to the High Court two questions framed in the 
following terms ;—= 

‘(r) Is the income of the Tribune Trust liable to be assessed 
in the hands of the Trustees under the provisions of the Income- 
tax Act ? 

(2) If so, is it not exempt under section 4 (3) (i) of the 
Act?” 

Upon the second question, which alone need now be referred 
to, the Commissioner having set out clauses zo and z2r of the will 
gave as his opinion :— 

“It will be very difficult to say whether the running of a news- 
paper is an object of general public utility, but the mere fact that 
income is used for the improvement of the paper is not enough to 
take it out of the category of a business concern.’? 


The learned Judges of the. Division Begch before whom 
the reference was first heard were of different opinions, Jai 
Lal J. holding that the appellants’ income was exempt from 
tax and Skemp J. holding that it was not. The question was 
referred to a Full Bench with the result that Young C. J. 
and Addison J. beld that the income in ‘question was not exempt, 
Tek Chand J. dissenting. From this decision (4th June, 1935) 
the present appeal to His Majesty was brought, and at the first 
hearing—on zand and 23rd july, 1937,—-it was considered by the 
Board to be desirable that the powers conferred by sub-section 4 
of section 66 of the Act should be employed to obtain further 
information. Accordingly by an Order in Council dated 29th 
July, 1937, it was directed in accordance with the advice tendered 
by the Board; = 


“ (t) that the case ought to be remitted to the “High Court 
of Judicature at Lahore with a direction that the said High Court 
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Shall refer the case back to the said Commissioner under Section 
66 (4) of the Indian Income-tax Act 1932 first for the addition 
of such facts during the life-time of the Testator Sardar Dyal Singh 
as may bear upon the proper interpretation of the expression ‘keep- 
ing up the liberal policy of the said newspapér’ in clause XXI of the 
Will of the said Testator dated the 15th day of June, 1895 and 
secondly for the addition of such facts as to a compromise dated 
the rst day of December, 1906 as may show whether the said 
compromise is binding on all parties interested in the estate of the 
said Testator,” 

There is now before their Lordships a supplementary statement 
made by the present Commissioner, Mr. K. C, Basak, who has 
carefully assembled considerable material explanatory of the direc- 
tion given by the testator in the phrase “ keeping up the liberal 
policy of the said news-paper,” and showing, as their Lordships 
think very fairly, the nature and purpose of the trust. The first 
issue of the paper was dated 2nd February, 1881, and contained 
an article entitled ‘“ Ourselves” which was a statement of the 
paper’s aims and objects. Two years later (3rd February, 1883), 
a further article of the same character was published headed “ Our 
Second Anniversary.” Extracts from issues of the paper between 
1881 and 1898 have been selected by the Commissioner and by 
the appellants to throw light on the character and policy of the 
paper in the lifetime of its founder. 

The sole use which their Lordships are concerned to make of 
these materials is to arrive at a true construction of the trust, the 
testator having expressed his intentions by reference to a news- 
paper which had been published in his lifetime and to a policy the 
character and purpose of which must necessarily be collected from 
its previous issues, It is not necessary or relevant to inquire as 
to manner in which the trust has been or is being carried out since 
the date of the testator’s death. The question igasto the true 
nature and character of the trust. 

No question here arises such as was dealt with in Brighton 
College `v, Marriott (1), where it was held that the English Act as 
it then stood provided no exemption for profits of a trade carried 
on by a charity even if the carrying on of the trade was the sole 
and only purpose of the charity. In the letter of reference there is 
no suggestion that the income under assessment is not derived from 
property held under the trust-declared in the 2oth and erst para- 
graphs of the Will, 


(1) L. R. [1926] A. C, 192. 
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Their Lordships are not prepared to hold that the property 
referred to in these paragraphs of the Will is held for the purpose of 
* education ” in the sense of that word as it appearsin section 4 of 
the Act. Frima facie, therefore, the only question for decision is 
whether that property is held under trust wholly for the advance- 
ment of an object of general public utility. This was the view 
taken in the High Court by Tek Chand J. who contrasted the 
wide terms of the exempting clause in the Indian Income-tax Act 
with the observations of Lord Lindley in the case of Re Macduff (1), 
where after referring to a well-known passage in Lord Macnaghten’s 
speech in Festsel’s case (2), Lord Lindley held that in English law 
there might be some purposes of general utility which might be 
charitable and some which might not, the true test being the spirit 
or intention of the statute of Elizabeth (43 Eliz. c. 4). Learned 
counsel for the respondent in the present case while not apparently 
conceding that under the Indian statute the sole test to be applied 
to the object of a trust was that of general public utility,was 
willing that this should be assumed in the present case. He 
suggested that the question whether an object was of general public 
utility was a question of fact to be found and stated by the Com- 
missioner and not a question of law for the Court. Their Lord- 
ships while unwilling to pronounce upon any matter which has’ not 
been argued before them consider that the ` Courts in India might 
be misled if the Board appeared to cast doubt upon the view that 
the admissibility of a claim to exemption from Income-tax must be 
determined by the language of the special provision made by the 
Act in that behalf. They are also of opinion thate the question 
whether a particular object is of general public utility, like the 
question whether a particular trust is charitable, is a question of 
law, though doubtless it is for the Commissioner to find and state 
any facts bearing thereon, [ of. Commissioners of Jnland Revenue 
v. Temperance Council etc. (3). ] In the present case the Com- 
missionor properly stated it as a question of law under section 66 . 
and answered it as such—indeed he put the point as being 
“ whether the Trust can be deemed to be a charitable trust?” The 
imporiance of applying correct principles in such a matter is 
manifest by reason of the rule against perpetuity laid down as to 
Wills in section 114 of the Indian Succession Act, 1925, and as to 
transfers inter vivos by section 14 of the Transfer of Property Act, 

(1) L. R. [1896] 2 Ch. 451 (467) 

(2) L. R. [1891] A.C. 531 (589), 

(3) (1926) 10 T, C. 748, 772. 7 
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1882, As to the latter, by section 18 exception is made for 
transfer of property “ for the benefit of the public in the advance- 
ment of religion, knowledge, commerce, health, safety or any other 
object beneficial to mankind.” By a long course of judicial 
decisions following English authority an exemption for charitable 
trusts has been implied or read into section 114 of the Succession 
Act, and by section 118 restrictions are imposed upon bequests for 
“religious or charitable uses.” And section 2 of the Charitable 
Endowments Act, r899, contains the same definition of charitable 
purpose as is given by the Income-tax Act, but with the addition of 
words excluding religious purposes. 


It was considered by Jai Lal and Tek Chand JJ. that on the 
question whether a particular object or purpose was of general 
public utility the true test is not what the Court considers to be 
beneficial to the public but what the testator considered to be so. 
In so holding they were following what was said by Chitty J. in 
Ln ve Foveaux, Cross v. London Anti-Vivisection Society (1). That 
case was on this point disssented from by Russell J. in Ke 
Hummeltenberg (2), where it was held that though the personal 
or private opinion of the judge is immaterial, nevertheless for a 
charitable gift to be valid it must be shown (1) that the gift will 
or may be operativ2 for the public benefit and (2) that the trust 
is one the administration of which the Court itself could if necessary 
undertake and control :— 


“Ifa testator by stating or indicating bis view that a trust is 
beneficial to the public can establish that fact beyond question, 
trusts might be established in perpetuity for the promotion of all 
kinds of fantastic (though, not unlawful) objects.” 


Their Lordships are in agreement with this view and see 
nothing in the Indian Income-tax Act to discharge the Court of 
its responsibility in coming toa finding as tothe character of the 
object of atrust—-a matter which bears directly upon its validity. 
It isto be observed moreover that under the Income-tax Act the 
test of general public utility is applicable not only to trusts in the 
English sense but is to be applied to property held under trust 
“or other legal obligation”—a phrase which would include Moslem 
wakfs and Hindu endowments. The true approach to such 
questions in cases which arise in countries to which English ideas— 
let alone English technicalities—may be inapplicable was consi- 


(1) L. R. [1895] 2 Ch. 501. 
(2) L. R. [1923] 1 Ch. 237 (242). 
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dered by the Board in Yeap Cheah Neo v, Ong Ching Neo (1), and: 


‘it was well said by Sir Raymond West in an Indian case Fatma- 


Bibi v, Advocate-General of Bombay (2) :-— 

“But useful and beneficial in what sense? The Courts have to 
pronounce whether any particular object of a bounty falls within the 
definition; but they must, in general, apply the standard of custo- 


-mary law and common opinion amongst the community to mie 


the parties interested belong.” 
In the High Court stress was laid by the learned Chief Justice 


-and by Addison J.onthe fact that the Tribune newspaper charges 


its readers and advertisers at ordinary commercial rates for the 
advantages which it affords. As against this the evidence or find- 
ings do not disclose that any profit was made by the newspaper 
or press before 1918 and it is at least certain that neither was 
founded for private profit whether to the testator or any other 
person. By the terms of the trust it is not to be carried on for 
profit to any individual. It cannot in their Lordships’ opinion 
be regarded asan element necessatily present in any purpose of 
general public utility that it should provide something for nothing 
or for less than it costs or for less than the ordinary price. An 
eleemosynary element is not essential even in the strict English 
view of -charitable uses [Commissioners v, University College of 
North Wales (3)|. There seems to be no solid distinction to be 
taken under the phrase “general public utility” between a school 
founded by a testator but charging fees to its pupils and a 
paper founded by a testator and sold to its readers, The 
purpose of providing the poor or the community in general with 
some useful thing without price or ata low price may doubtless 
be in itself a purpose of general public utility. But if another 
object be independently in itself of general public utility the 
circumstance that the testator’s bounty was only in respect of the 
initial capital assets, or had only to meet a working loss temporarily 
and not permanently will not, necessary at least, alter the character 
of the object. 

The main objection now ae to the appellants’ claim for 
exemption ison the ground that the Tribune newspaper, as its 
founder intended it to be carried on, would contain matter in the 
nature of political propaganda and would be devoted to the 
advocacy of particular legislative measures considered by its 

(1) (1875) L. R. 6 P. C., 381. 

(2) (1881) I. L, R. 6 Bom. 42 (50). 

(3) (1509) 5 T. C. 408. 414. 
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founder to be measures of reform. It is mot suggested that the 
views or measures to be advocated were in any way unlawful, but 
even so the political character, it is said, prevents the trust from 
being held to be for an object of: general public utility. Lord 
Parker said in Bowman v, Secular Society Ltd., (1) :— 

“A trust for the attainment of political objects has always 
been held invalid, not because it is illegal, for everyone is at liberty 
to advocate or promote by any lawful means a change in the law, 
but because the Court has no means of judging whether a proposed 
change inthe law willor will not be forthe public benefit, and 

‘therefore cannot say that the gift to secure the change isa chari- 
table gift.” 

And in Zn ve Tetley (2) where the gift was for “patriotic” and 
charitable objects Russell J. said :— 

“But must every application of the fund for a patriotic pur- 
pose be beneficial to the community and therefore charitable? It 
seems to me that it is impossible to hold that. What is or is not 
patriotic is in many cases mere matter of opinion. Subsidising a 
newspaper for the promotion of particular political or fiscal opinions 
would be a patriotic purpose in the eyes of those who considered 
that the triumph of those opinions would be beneficial to the 
community. It would not be an:application of funds for a chari- 
table purpose.” 

Again in Commissioners v, Temperance Council (3), Rowlatt J. 
finding that the first purpose of the assessees was legislative tem- 
perance reform though the work was to be of a strictly non-party 
character observed :-— 

“Any purpose of influencing legislation is a political purpose 
in this connection. Under these circumstances this is mainly a trust 
to secure a certain line of legislation, and if that is so I do not 
understand it to be disputed that that would not be a charitable 
trust. I think the authorities are clear upon it and I am not going 
to say anything more about it.” 

On the other hand it is to be observed that in this case 
Rowlatt J. rejected, but only upon the facts, the argument 
that the purpose of the Council was temperance and that 
legislation came in in a subsidiary way. And in Zn ve Scowcroft (4) 
the devise of a building known as the Conservative Club and 

(1) L. R. [1917] A. C. 406, 442. 

{2) L. R, [1923] 1 Ch. 258, 262. 
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Village Reading Room in a certain parish to be maintained “ for 
the furtherance of Conservative principles and religious and mental 
improvement etc,” was held to be a gift for religious and mental 
improvement, Stirling J. said :— 

“Tt is therefore a gift in one form or another for religious and 
mental improvement, no doubt in combination with the advance- 
ment of Conservative principles ; but that limitation it appears to me 
is not sufficient to prevent it from being a perfectly good charitable 
gift as undoubtedly it would be if it were a gift for the furtherance of 
religious and mental improvement alone. ” 

dn ve Hood (1) was a case where a testator had bequeathed his 
residuary estate for the purpose of spreading Christian principles 
and aiding all active steps to minimise and extinguish the drink 
traffic. On the view that the former was the dominant purpose and 
that the latter was subsidiary thereto, the gift was upheld even on 
the hypothesis that the latter purpose would not have been charit- 
able in itself. 

In Bonar Law Memorial Trust v. Commissioners of Inland 
Revenue (2), Finlay J. had to deal with a college founded in connec- 
tion with the Conservative party and after reviewing the cases above- 
cited held that the question was whether the dominant purpose was 
a good charitable purpose or not == 

“ The fact that the education was entrusted to the Conservative 
party would not I think affect the validity of the Trust if in truth it 
was a trust for education ; but on the other hand, if the true view is 
that the Trust was a trust for the promotion of Conservative prin- 
ciples.......0..-and that the education, the lectures and so forth were 
subsidiary to that which was the main and dominating purpose 
then the fact that the lectures and so forth would be educative 
would not be sufficient to make the Trust a trust for charitable 
purposes only.” 

Holding that the college was in effect an educational centre for 
the Conservative party and that this was in accordance with the 
trust deed, the learned Judge decided that the claim for exemption 
from tax could not be sustained. 

These English decisions are in point in so far only as they illus- 
trate the manver in which political objects, in the wide sense which 
includes projects for legislation in the interests of particular causes, 
affect the question whether the Court can regard a trust as being 
one of general public utility. In the original letter of reference it 


(1) L. R. [1931] 1 Ch. 240. 
(2) [1933] 17 T. C. 508. 
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Was not suggested by the Commissioner that the newspaper was 
intended by its founder to be a mere vehicle of political propaganda, 
and in the case of Sardar Dayal Singh it seems unreasonable to 
doubt that his object was to benefit the people of Upper Inodia by 
providing them with an English newspaper~-the dissemination of 
news and the ventilation of opinion upon all matters of public 
interest. While not perhaps impossible, it is difficult for a news- 
paper to avoid having or acquiring a particular political complexion 
unless indeed it avoids all reference to the activities of Governments 
or legislatures or treats of them in an eclectic or inconsistent 
manner. The circumstances of Upper India in the last decade of 
the nineteenth century would doubtless make any paper published 
for Indian readers sympathetic to various movements for social and 
political reform. But their Lordships having before: them material 
which shows the character of the newspaper as it was in fact con- 
ducted in the testator’s lifetime have arrived, at the conclusion that 
questions of politics and legislation were discussed only as many 
other matters were in this paper discussed and that it is not made 


out that a political purpose was the dominant purpose of the 
trust, 


They think that the object of the paper may fairly be described 
as “the object of supplying the Province with an organ of educated 
public opinion ” and that it should prima facie be held to be an 
object of general public utility. Having regard to the particular 
circumstances of the time, the directions of the testator and the 
evidence as to the contents of the paper before 1898 their Lord- 
ships think that the present case is nearer on its factsto Zn 7e 
Scowcroft (supra) (x) than it is to the case of the Bonar Law 
Memorial Trust (supra) (2) or to the case put by Russell J. in Zn 
ve Tetley (3) of a newspaper subsidised for the promotion of parti- 
cular political or fiscal opinions, They do not think that in these 
.circumstances the case can be regarded as outside the ambit of the 
exemption clause of the Indian Act, 


‘It is not necessary to consider what the position would be if 
the trust declared by the will were for any reason to fail in the 
future. 


For the reasons given their Lordships are of opinion that this 
appeal should be allowed and that the second of. the two questions 
referred to the Court by the Commissioner's letter of reference 


(1) L. R. 11898] 2 Ch, 638, (2) [1933] 17 T. C. 508. 
(3) L. R. [1923] 1 Ch, 258. 
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ea dated 26th January, 1934, should be answered inthe affirmative. 


i es They will humbly advise His Majesty accordingly. The respon- 
The Trustees of Tris dent will pay the appellants’ costs of the reference inthe High 


bune aS Lahore Court and of this appeal. 
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APPELLATE CIVIL. 


< Before Mr, Justice S, RK, Ghose and Mr. Justice B. K. ` 
Mukherjea. 
cba JOGENDRA KRISHNA BANERJEE AND OTHERS 
2s v. > 
ee THE ADMINISTRATOR-GENERAL OF BENGAL 


AND OTHERS.* 


Bengal Sanitary Drainage Act (VIII B.C. of 1895); provisions of=Claim for 
cess allowable for four years before suit. 


A claim for cess under the Bengal Sanitary Drainage Act ‘of 1895 can be 
allowed for a period of four years before suit. 


Per B. K, Mukherjea, F.: The Bengal Sanitary Drainage Act of 1895 does 
not provide for any machinery for apportioning the amount of cess among the 
different tenure-holders. There is also no provision in the said Act for deter- 
mining the amount of cess payable by the tenants. 


Appeal by some of the Defendants. 
Suit for recovery of drainage cess. 
The material facts will appear from the judgment, 


* Appeal from Appellate Decree No, 819 of 1937, against the decree of A. F. 
M. Rahaman, Esq., Additional District Judge, 2nd Court, 24 Parganas at Alipores 
dated the 6th January, 1937, affirming that of Satis Chandra Chakravarty, 
Esq. Additional Subordinate Judge, 1st Court, Alipore,-dated the 18th June, 
1936. è 


© 
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Messss. Bimala Charan Deb and Saroj Kumar Chatterjee for 
the Appellants. 

Messrs. Santosh Kumar Basu and Sudhir Kumar Acharyya for 
the Respondents. | 


The judgments of the Court were as follows: 

S. K. Ghose, J, :—This is a second appeal by some of the 
defendants in a suit for recovery of drainage cesse The following 
facts are relevant to this appeal. 

R. S. 94 of 1932 was filed by a zemindar named Rani Harsha- 
mukhi in the Court of the Munsif at Baruipur on 15th April, 1932 
against the present defendants making the Administrator-General 
of Bengal as executor to a certain estate of the gro forma defen- 
dant. The claim was for cess under the Bengal Sanitary Drainage 
Act of 189s for a period of four years before suit in respect of 
certain Mouzis in Tovuzi rog R., S. This plaint was returned and 
subsequently filed before the proper Court, namely, the Court cf 
the Subordinate Judge of Alipore. On 8th July, 1932, the Ad- 
ministrator-General cf Bengal was made a co-plaintiff on his appli- 
cation. He then put forward his own claim, namely, cess fora 
period of rr years in respect of two other Mouzas not mentioned 
in the original plaint of Harshamukhi. The entire claim was 
decreed ex parte on sth November, 1932. The present appellant 
then appealed to the District Juige. The District Judge modified 
the decree of the first Court by limiting the cess to a period of 4 
years before suit. Tbis judgment was passed on 18th April, 1933. 
The Administrator-General appealed to this Court being Second 
Appeal No. 1663 of 1933. This appeal was heard by Henderson and 
Nasim Ali, JJ. who passed judgment on gth January, 1936 remand- 
ding the suit for trial de novo to the Court of first instance after 
giving both parties opportunity of showing that the drainage cess 
was actually ascertained. At the new trial the present appellants 
for the first time filed written statement objecting to the claim of 
the Administrator-G2neral for cesa in respect of two Mouzas not 
named in the original plaint of Harshamukbi and also objecting 
to the claim for a period of more than 4 years. The Courts below 
have decided against the present appellants. As regards the 
objection regarding the Mouzis not named in the criginal plaint, 
the learned District Judge has held that the appellants are not 
entitled to raise this question as it was not raised before. As 
regards the point of limitation, the Courts below have taken the 
view that by the remand judgment passed by this Court on oth 
January, 1936, there was a decision to the effect that the plaintiffs 
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were ‘entitled to the drainage cess from the time at which it was 
actually ascertained, As regards the objection to the claim of cess 
in respect of Mouzas not named in the original plaint of Harsha- 
mukhi the learned Advocate for the appellant in this Ccurt has 
pointed out that the objection was made ia the written statement 
filed by the appellants. At the same time, be has stated that he 
does not wish to press this point. Therefore, the decision of the 
lower appellate Court on this point must be accepted, 


The present appeal has been pressed on the ground of limita- 
tion and it is contended that the plaintiff is not entitled to claim 
drainage cess for a period of more than 4 years. As mentioned 
already, the Court below took the view that the matter was con- 
cluded by the remand judgment of oth January, 1936, but it seems 
to us that this was not the effect of that judgment. That judgment 
mainly directed that the time at which the drainage cess was 
actually ascertained should be found, but it did not decide any 
question of limitation. No doubt it was possible for the parties to 
raise the question of limitation expressly-and this Court might then 
have taken a view which would have made the remand unneces- 
sary, The fact remains that the question of limitation was not 
decided. Since this judgment, there has been another judgment 
passed bya Bench of this Court on goth April, 1937. [ See the 
case of Administrator-General of Bengal y. Jnanadaying Devi (1).] 
In that case the facts are exactly the same asin this case, The 
amount due by the tenure-holders in respect of drainage cess was 
not ascertained when the original assessment -was made in 1920. 
The record-of-rights was finally published in 193 and therein the 
amount payable by the tenure-holders was recorded. The auit by 
the proprietor for the recovery of drainage cess was instituted in 
1932 for the recovery of the cess fur the period from September 28, 
1920 to April, 24,1932. Jack, J. pointed out that although the 
amount due from the tenure-holders had not been previously 
settled, this could not affect the question of jurisdiction. Asa 
matter of fact, in 1924, the Administrator-General brougt a suit for 
a declaration that he was not liable to pay drainage cess and this 
suit ended in a compromise in 1926 when an agreed sum was found 
to be payable, It was held that the fact that the amount due from 
the tenure-holders had not been fixed by the Government would 
not affect the limitation as regards the tenure-holders and the suit 
could be decreed only for a period of 4 years up to the date of the 
institution of the suit. It is contended by Mr. Basu for the res- 
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pondents that the Zemindar was not in a position to sue for drainage 
cess payable by the tenure-holder until the amount ‘payable had 


_ been recorded by the Collector. In the previous -suit, Jack, f. 
pointed out that it was possible for the Zemindar to bring a suit- 


against the tenure-holders for the amount which was considered to 
be due from him. The ratio of calculation is laid down by sec- 
tion 23 of the Bengal Sanitary Drainage Act of 1895. It is pointed 
out that the provisions of the drainage scheme as laid down in 
Chap. I, part 2 of that Act show tbat once a cess valuation has 
been made it is not specially provided that that amount payable by 
the tenure-holder for drainage cess would be settled by the Collec- 
tor and by no body else, In the later Act (Act VI of r920) there is 
a provision, namely, section ro which lays down that the Collector 
has to determine the amount recoveradle from each landlord or 
tenant and enter such amount in a detailed statement. Such 
express provision does not occur in the Act of 1895. In the 
present case, I see no reason why the same conclusion should not 
be reached as in the case which was decided by this Coust on the 
oth April, 1937 to which I have already referred, 

I must hold therefore that the Courts below were not right in 
decreeing cess for a period of 11 years and the plaintiff is entitled to 
a decree for cess for a period of four- years only before suit. The de- 
cree of the lower appellate Court is therefore modified accordingly. 

Having regard to the circumstances of the case, parties will 
bear their own costs in this Court. The appellant (Mr, Deb's 
client) will be entitled to his costs in proportion to his success in 
the Courts below. 

Mukherjea, J. :—I agree with my learned brother that the 
view taken by the Courts below is wrong and that the plaintiff is 
not entitled to recover drainage cess beyond 4 year3 from the date 
of the institution of the suit. 

The whole controversy centres round the point as to when 
the plaintifl’s right to recover the amount of drainage cess, from 
the tenure-holder under him accrued under section 23 of the 
Bengal Sanitary Drainage Act of 189s. The section runs as follows : 

“Any holder of an estate or tenure who shall pay to the Collector 
any instalment of such rate payable under the last preceding 
section shall be entitled to recover half the amount of instalment 
so paid from the holder of a tenure or cultivating raiyat holding 
lands within the local area under such holder of an estate or teunre 
in the same proportion and inthe same manner as he is entitled 


to recover road cess or public works cess, payable under the pro: 
visions of the „Cess Act, 1880,” 
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Takiog the section as it is, it seems that the right of the plain- - 
tiff to recover the amount stated in the section from the subor- 
dinate tenure-holders, accrued at the same time when he paid 
the amount determined by the Collector as payable by him under 
section 22 of the Act, Mr, Basu for the respondents argued that 
the amount can be recovered by the plaintiff only from those 
tenure-holders who hold lands within a certain local area and 
further the proportions in which the various tenure-holders are 
to pay these amounts have -got to be determined by the Collector 
or certain other local authority and unless that is done, the sum 
recoverable by the plaintiffs cannot be said to be ascertained and no 
suit can possibly be instituted for recovery of that amount. There 
is some apparent force in this contention but I think that it was 
not within the contemplation of the Sanitary Drainage Act of 
1895 to make the lanlords’ right to recover half the amount paid 
by him, from the subordinate tenure-holders, dependent on the 
ascertainment of the dues of the latter by any other authority, 
The Act itself does not provide for any machinery for apportion- 
ing the amount amongst the different tenure-holders, and there 
is no provision in this Act though undoubtedly there is one in 
the subsequent Act of 1929, for determining the amount of cess 
payable by the tenants. It seems to me that the Legislature did 
not think it proper to make any provision whatsoever for deter- 
mination or ascertainment of the amount which is payable by the 
different tenure-holders but allowed the landlord to follows 
same provision as is laid down in the Cess Act of 1880. In oiner 
words, the proportion io which the different tepure-holders are 
to pay the amount recoverable from them under section 23 would 
be exactly the same as are recoverable from them under the pro- 
yisions of the Cess Act of 1880. As section6 of the Bengal 
Sanitary and Drainage Act of 1895 shows, where the preliminary 
scheme is submitted to the Collector for his approval, the Collector 
before he embarks upon the scheme would prepare a statement 
showing the valuation for cess purposes of all the land included 
in the tract affected and it must be taken that both the landlord 
and the tenants knew perfectly well what cess payable in respect 
of the lands under the Cess Act was and what were the different 
proportions in which the different tenure-holders had to pay the 
same. 

For these reasons, I agree with my learned brother that the 
plaintiff will be entitled to recover only four years’ cesses and 
no mores 
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Before Mr, Justice A. G. R. Henderson, 


BHARANI KANTA RAY AND ANOTHER 
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4 D. 
RAJA GOPAL LAL RAI BAHADUR AND OTHERS,* 


Bengal Tenancy Act (VII of 1885 as amended by IV of 1928), Section 146A— 
Representation of tenants—Nature of decree—One coesharer leasing out 
the entire land—Remedy of other co-siarer. 

In order to have the whole body of tenants represented, the defendants 
must include all the four classes of tenants set out in Section 146A of the 
Bengal Tenancy Act: 

Amulya Charan Misra v. Pran Krishna Adhikary (1) followed. 

So a decree passed in a suit without impleading all such defendants will be a 
money decree and not a rent decree. 

It is open to one of the co-sharers to lease out the entire land, and it the 
other co-sharer feels aggrieved by such a demise, his remedy lies in a_ suit for 
partition, 


Appeal by the Plaintiffs. 
Suit for declaration of title and for confirmation of possession. 


t 


The material facts will appear from the judgment. 


Messrs, Abinash Chandra Ghose and Amarendra Nath Roy 
Chowdhury for the Appellants. 


Mr. Madan Mohan Malhotra for the Respondents. 
The judgment of the Court was as follows; | 


This appeal is by the plaintiffs. They instituted the suit for a 
declaration of thtir eight annas title to the holding in question and 


. for confirmation of their possession. There was also an alternative 


prayer for restoration’ of possession, if necessary. Defendant No. 1, 
the landlord, purchased the holding in dispute in execution of a 
decree for rent. The foundation of the plaintiffs’ case was that 
the decree was a money decree only and that their interest was not 
affected thereby. Defendant No. xı denied that the plaintiffs had 
any interest in the holding whatever. It has been found by both 
the Courts below that the interest of the plaintiffs in the holding 
amounted to the share claimed, 


* Appeal from Appellate Decree No. 1629 of 1937, against the decree of 
Babu Manindra Prasad Singha, Subordinate Judge of Rangpur, dated the 31st of 
August, 1937, reversing that of Babu Sailes Chandra Sen Gupta, Munsiff, 
Nilphamari, dated the 15th April, 1937. 

(1} (1938) 42 C. W. N, 755. 


169 


CIVIL, 





1939. 
at 


August, 10. 


August, 10, 


age THE CALCUTTA LAW JOURNAL, (Von, LXX, 
sali The Courts have differed on the point whether the decree in 
S question was a rent or money decree. Since the learned Subordi- 
Bharani Kanta Ray ate Judge delivered his judgment the interpretation of Section 
Raja Gopal ees 146(A) of the Bengal Tenancy Act has been settled by a Division 
Bahadur, Bench of this Court in the case of Amulya Charan Misra v, Pran 
m Krishna Adhikary (1). It has there been laid down that in order 
that the whole body of.tenants may. be deemed to be represented 
by the defendants, such defendants must include all four classes 
therein set out. Admittedly, this was not done in the present case. 
The plaintiffs themselves are in class No, 1 and defendants Nos. 2 
to 12 are in classes Nos. 3 and 4. It must, therefore, be held that the 

decision of the learned Munsif was right on this point. 

The second point raised was whether the suit was bad for 
defect of parties. The learned Subordinate Judge held that the 
defect was so serious that the suit ought to be dismissed. The 
learned Munsif held that the plaintiffs were not entitled to a full 
decree. 


In my judgment, both the Courts below took an erroneous view 
of this matter. ‘The persons who are alleged to be necessary 
parties are those to whom defendant No. 1 has given a lease subse- 
quent to his purchase. The position is that the plaintiffs and 
defendant No. 1 are co-sharers, each having an interest amounting 
to eight anhas, The plaintiffs are in actual possession of plot 
No. 5276, It is perfectly open to the defendant to grant a lease. 
If the plaintiffs are dissatisfied with the result, their remedy is to 
institute a suit for partition. The tenant of defendant No. xı could 

s __ not possibly be a necessary party to the present suit, It is claimed 
that the learned Munsif ought to have passed a decree declar- 
ing the plaintiffs’ title to an eight annas share in the suit lands 
and decreeing in their favour joint possession with defendant 
No. I. 


The learned Advocate appearing on behalf of the respondent 
pointed out that the plaintiffs did not appeal against the Munsit’s 
decree. Now the decree was: “ Plaintiffs’ raiyati right to the 
suit lands is declared and their possession of C. S. Dag 5276 is 
confirmed.” Taking that decree as it stands, it might mean that 
defendant No. r had no right whatever in the suit lands. It is, 
therefore, in the interests of both the parties that this ambiguity in 
the Munsil’s decree should be set right. Inasmuch as the plain- 
tiffs were given a declaration regarding the whole of the suit lands 
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l 
it was unnecessary for them to aope except with regard to 

possession. | 
¢ An-attempt was made to uphold the decree of dismissal made 
in the lower appellate Court on the ground that the suit was barred, 
because the plaintiffs did not take action under Section 174 of the 
Bengal Tenancy Act. Suffice it, to say.that they are. not attempt- 
ing in this suit to get the sale set aside. | They do not dispute the 

title of defendant No, r. i A 
The appeal is accordingly allowed. ‘The decree of the lower 
appellate Court is set aside. The decree of the Munsif is modified 
and instead thereof the plaintiffs will get a declaration that they 
are entitled to an eight annas in the suit‘lands and joint possession 
with defendant No, 1. Defendant No, riwill pay the costs of the 

plaintiffs in all Courts. | 


ORR co a: Appeal allowed, 


-t 
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Boon Mr, Justice R, C. Mitter and Myr. Justice 
MV. A, Khundkar: 
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KISTUR-CHAND TEWARI, AND OTHERS 
l Ve 


BABU RAJANI KANTA MUKHERJEE AND ANOTHER.” 


indian Limitation Act f. IX of 1008), Section 27, ere 3 (5), applicability 


and meaning of—Loan incurred by Karta on behalf of the family Purpose 
of loan, if can be shown by oral evidence. | 


Section 21, sub-section 3 {b) of the Indian Limitation Act will be attracted, 
if the fact that the loan bas been incurred on behalf of. the family has been 
established on the evidence and if the acknowledgment Or part payments of 
the principal or interest had been made and endorsed by the Karta. 


When a loan has been taken and is evidenced'by a document oral evidence 
should not be excluded to show what the purpose of the loan was when the 


document is silent on the point, By such oral evidence the terms of the docu- 


ment are not varied, | 


*Appeal from Original Decree No, 220 of 1099s against the decree of B,C., 
Sen, Esg., Saperuinate Judge of Darjeeling, dated the gist May, 1937. 
bd | 
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Section 21 of the Indian Limitation Act only extends the definition of ‘an 
authorised agent’ mentioned in sections 19 and 20 of the Act. 


Sub-section 3 (b) of section 21 imposes two conditions in order that acts of 
a member of a joint Hindu family specified ` in sections 19 and 20 may extend 
the period of limitation. These conditions are 


(i) that the loan must have been incurred by or on behalf of the joint family. 


(i) that the specified acts must be the acts not of any member of the family 
but must be the act of the Karta, 


A joint Mitakshara family has to burdena loan in some circumstances, 
although the loan was not incurred and was not intended to have been incurred 
for the family. 


Appeal by the D efendants. 

Suit on promissory notes. 

The material facts will appear from the judgment. 

Messys, Amarendra Nath Bose, Hiralal Chakravarty and Sanat 


~ Kumar Chatterjee for the Appellants, 


April, 24. 


Messrs, Atul Chandra Gupta, Ramaprosad Mookerjee and 
Umaprosad Mookexjee for the Respondents. 


The judgment of the Court was as follows: 


R. C. Mitter, J s—This appeal isin a suit which was filed by 
the plaintif-respondent on the 15th A pril, 1936,to recover Ra, 9,500 
on two promissory notes, both dated the 17th August, 1932 (Ex. 5 
and Ex. 6). The first note was for Rs. 7,101 and the second for 
Rs, sos-4. There is no dispute about the consideration, it being 
‘admitted before us that the plaintiff did really advance Rs, 7,01 
on the 5th August, 1928 on a promissory note (Ex. 3) and the two 
promissory notes, Ex. 5 and Ex. 6 are renewals. 


To follow the points in controversy the following genealogical 
tree is necessary. ' i 
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All the three promissory notes—Ex. 3, Ex. 5 and Ex. 6, were 
signed by Ram Chandra (defendant No. 1) and it was he who 
received from the respondent Rs. 7,101 at the time when Ex. 3 
was executed. Ex. 3 was signed by him for self and as constituted 
attorney of Ramprosad, Kistur Chand, Premsook and Ramnarayan. 
Interest was paid from time to time, and the fact of payment 
endorsed on the promissory note. The first payment was made 
by Sewanarayan and the remaining payments by Ram Chandra. 
The last but: one payment made on the rsth April, ro3r was 
endorsed as follows :— 

“Ram Chandra Tewari for self and as constituted attorney for 
the partners of the firm Joykissen Ram Prosad by Ram Chandra 
Tewari.” Exhibits 5 and 6 were executed by Ram Chandra for 
self and as constituted attorney of Harnarayan, Sewnarayan 
(Ramprosad being then dead), Kistur Chand and Premsukh, and 
all of them are described as partners of the firm Joykissen Ram- 


-` prosad. Part payments of interest were made on different occas 


sions and some of the endorsements of payments were signed by 


Ram Chandra simpliciter and some by him as “constituted attorney 


'- Of the partners of the firm of Joykissen Ramprosad. The defen- 


dants to the suit are the persons indicated in the genealogical 


. tree. The appellants do not dispute before us, although issues were 


raised by them in the lower Court, the fact that the defendants 
‘are members of the joint Hindu family governed by Mitakshara 


"School and the family was and is a family of traders, On the 


evidence we also find to the same effect. We are further cf 
Opinion that Ramchandra was at all material times the arta of 


the joint family and as such the manager of the joint family 


business. We also find that he also held powers of attorney from 
the persons whose names he signed on the three promissory notes 
and also had authority to borrow. We also hold that the loan 
was taken from the respondent from the family business and was 
actually applied to meet the ‘liabilities of the same. We further 
hold that the family business was conducted at different places 
and at different times under different names, that a business was 
actually carried under the name and style of Joykissen Ramprosad 


* and the said business was a joint family business, These findings 
Do we arrive at on the evidence as it stands and for this suit only. As 
we agree with the findings of fact arrived at by the learned 


.. Subordinate Judge on the aforesaid points it will be sufficient if 
. we indicate briefly our reasons for arriving at the aforesaid 


~ . findings. 


Vor: LXX.] HIGH CouURT, 


There is no dispute that three ‘brothers Ramlall, Jalooram 
and Joykissen were members of a joint Mitakshara family. They 
acquired a t2a estate called the Sourani Estate and had other 
business. That joint business was icarried on under the name 
and style of Ramlall Jalooram. The said estate is still joint and 
the business is still carried on in the same name and style and 
all the members of the family—all the defendants—-have still 
interest in the said estate and business. Ex, 11(II—6), the appli- 
cation tothe Land Registration Deputy Collector for registration 
and mutation of names; Ex. 12(II—g9), the deposition of Ram- 
chandra ; Ex. 4(II—r3), a letter written on the printed form of 
the fae Ramlall Jalooram to the plaintiff ; the recital deeds in 
Ex, 2 and 18({J—16, 18) ; Ex. 16(I1I]—20), an application by Ram 
Narayan Tewari to the Subordinate Judge in Tittle Suit No, 7 
of 1934, an application by all the members of the family in the 
same suit (Ex. 15—I[-25) and Ex. '13([I—21), an affidavit of 


Ram Chandra, conclusively establish the said fact that the family |. 
was joint and there is a joint family business. The oral evidence 


adduced by the defendants to prove that groups of defendants 
have separated and are carrying on separate business is worthless, 


None of the defendants have come forward to deny the said facts. 


and other material facts. | 


That Ramchandra was the karřa there cannot be any doubt, : 
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He did everything—took proceedings, in Courts, gave instructions `. 


to pleaders, executed documents on behalf of the family, raised 


money for the business etc. The respondent was the pleader of i 


the family for a number of years and knew the condition of the 
family and its affairs. He was in a position to know. He has 
deposed, and in our judgment seat y, and we accept his 
evidence in its entirety, 

Ramchandra was also the constituted attorney of some other 
members of the family. The defendants were called upon by the 
plaintiff to produce the powers of attorney, but none haye been 
produced. The plaintiff has produced certified copies of extracts 


of two of them—of Ramprosad and of, Premsukh—from the regis- 
tration office. The defendants are residents of Rajputana and 


the plaintiff could not naturally trace all the powers of attorney. 
Ramchandra’s deposition (Ex. 14—~II-23) shows that he held 


powers of attorney from other co-sharers, besides the two eros ki 


above. 


‘Firm Joykissen Ramprosad” was nota fictitious name. All | 


the joint properties at Kurseong were kept i in that name. (Demand 


Register of Municipality Ex, 1—II; 38—=39). Though the word. 


“Firm” fs net mentioned in the said exhibit the meaning of the 
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entry is plain. Some of the properties kept in the demand 
register were sold by Ramchandra on behalf of all the members 
of the family in the name of the firm Ramlall Jalooram (Ex. 2, 
II, 16; Ex, 18—IJ-18), The respondent pledged his oath on 
the point and no member of the family—none of the defen- 
dantse=have come forward to give, a denial. We accordingly 
hold that the joint family also traded in that name. We further 
hold that the joint family also traded in the name of Ramchandra 
Mohanlal. We need not repeat the reasons given by the learned 
Subordinade Judge which we adopt. 

There can be no doubt that the loan was taken in 1928 from 
the plaintiff for meeting the liabilities of the family. The plaintiff 
himself knew that the family was in want on account of the refrac- 
toriness of the tenants of the Souvani estate. The sum advanced 
by the plaintiff was on the same date applied in paying a family 
debt standing in the name of Ramchandra Mohanlal (Ex. 19-1, 
10). On these findings all the defendants are liable, unless the 
plaintif’s claim based on the original consideration is barred by 
time. As we construe the plaint, the plaintiff based his claim 
also on the original consideration and he made averments in the 
plaint (paragraphs 2 and 3) which if established—(and we have 
found them established) would make all the defendants liable. 

This brings us to the question of limitation. The loan was 
taken by the Aarta Ram Chandra on the 5th August, 1928. 
The promissory note was executed by him on that date on his 
own behalf and on behalf of Ramprosad, Kistur Chand, Premsuk 
and Ram Narayan. The promissory note was signed by Ram- 
chandra describing himself as karfa. He did ñot at the time 
of its execution indicate on the face of-it that the loan was being, 
taken for the family ‘business or family purpose. On the r5th 
April, 1931, Rs. 484-8-0 was paid and the payment was endorsed on 
the promissory note by Ram Chandra on “ behalf of ” the partners 
of the firm Joykissen Ramprosad. The debt was acknowledged 
by Ramchandra acting in the same capacity within three years of 


. this, for on the ryth August, 1932 he executed the promissory notes 


Ex, 5 and Ex., 6 Onthe roth August, 1935, within three years 
of this acknowledgment he made payments towards interest 
endorsing the payment in the same capacity. These acknowledg- 
ments and payments frima facie save the suit, But Mr. Bose 
contends that the plaintiff cannot get the benefit of Section 21, 
sub-section (3), clause (b) of the Limitation Act as the promis- 
sory note, Ex. 3, dated the sth August, 1928 does not 
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on the face of it show that the loan was jacurred on behalf 
of the joint family. He says that that is the meaning of words 
“as suck? which occur in that section, We do not think that 
that is the meaning of the said words. ‘If the fact that the loan 
has been incurred on behalf of the "family can be established 
on the evidence, Section 21(3) (b) would, in our judgment, be 
attracted, if the acknowledgment or part payments of the principal 
or interest had been made and endorsed by the darta, A loan 
may be taken even without any document by an individual, an 
undivided Hindu family or by a karta of such a family, and if 
Mr. Bose’s contention be correct section 21(3) (b) would ‘have 
no application to such cases. This cannot be the intention of 
the legislature. When a loan has been taken and is evidenced 
by a document oral evidence is not excluded to show what the 
purpose of the loan was and especially when the document is silent 
on the point, By such oral evidence the terms of the document 
are not varied. 

Section 21 of the Limitation Act only extends the definition of 
‘an authorised agent’ mentioned in Sections 19 and 20, Section 
21(3) (b), the sub-section with which: we are concerned, means 
that an acknowledgment signed by or on behalf of the 4arta of a 
joint Hindu family or a payment endorsed by him or by an agent 
on his behalf would in certain circum’tances extend the period 
of limitation against the whole family. ' That sub-section lays down 
two conditions in order that acts of'a member of a joint Hindu 
family specified in Sections 19 and 20 may extend the period of 
limitation against, all the members. These conditions are 

(i) that the loan must have been incurred by or on behalf of the 
joint family, and : 

(ii) that the specified acts must be the acts not of any member 
of the family but must be tne act of the kasta. 

A joint Mitakshara family has to burden a loan in some 
circumstances, although the loan was not incurred and was 
not intended to have been incurred for the family. The 
case of a joint Mitakshara family with the father as its head 
affords an example. He borrows money for his own personal 
needs—not for immoral purposes—to help a friend in financial 
difficulties or a separated kinsman or a cognate or a relation 
by marriage. The creditor is told the purpose of the loan. 
For this commitment of the father, his sons and his grand- 
sons after his death became liable. .A written acknowledgment 
by the father who is the fafa, or a part payment endorsed and 
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signed by him would not keep alive the liability of his sons and 
grandsons imposed by law and extend the period of limitation. 
Such an act of the father would keep the loan alive against him 
only. In our judgment this illustration brings out the import of 


y. 
Babu Rajani Kanta the words “as such” occurring in opening line of Section 21(3) (b). 


Mukherjee. 


J 


R. C. Mitter, F, 


., fail. 


We have already held that the loan from the plaintiff was 
incurred by Ramchandra, the arta, for and on behalf of the family, 
and as the acknowledgments and payments were made by him 
within time, the suit is not barred by limitation. 


All the points raised before us by the appellants accordingly 


There is however a slight defect in the form of the decree. 
Ramchandra and the persons on whose behalf he signed the 
„promissory notes Ex. 3, Ex. 5 and Ex. 6 are personally liable, but 
the liability of the other defendants must be limited to the extent 
of the family properties in which they have acquired interest by 
birth. Subject to this modification ia the decree the appeal is 
dismissed with costs to the plaintiff respondent. 

The sale proceeds of the export quota rights which are in- 
deposit in the Court will remain in Court for a period of two 
months or till further orders are made by the executing Court. 
If no attachment subsists or made by the plaintiff respondent 
within the said time the same is to be paid over to the appellants, 

Khundkar, J. :~—I agree. 


P. R o Appeal dismissed, ` 
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PRESENT : Lord Romer, Sir George Rankin and 
Mr. M. R. Jayakar. 


BHUPENDRA MOHAN ROY AND OTHERS 


De at 


SRIMATI PURNA SASHI DEBI AND OTHERS. 


“4 S 
24 i 


ey 


[ON APPEAL FROM THE HIGH Court OF cre AT FORT 
WILLIAM IN BENGAL, | 


Will—Construction— Powers of adoption granted by testator to his widow 
Necessity for strict exercise~Gift over of surplus income to charity —- 
Validity. oe 


A testator died having provided by his will that if he had no son by his 
widow, or if such a son died, she might adopt 5 sons successively (one on the 
death of another) the adopted son to be the owner of the estate. The adoption 
was to be, within ten years of the testator’s death, of a son from among the 
sons of the testator’s three brothers or of -his step-brother. If it should prove 
impossible to adoptany such son, then, after ten years, and within the next 
two years, she might adopt a son from among.the sons of cther agnatic rela- 
tions of the testator The will then made provision for, inter alia, the 
maintenance of the testator’s mother and widow, and for the payment of the 
surplus income of the estate for the establishment and maintenance of a 
certain charity in the event either that the testator should-haye no son, or that 
such a son should die sonless, or that noson should be taken in adoption, or 
that such an adopted son should die sonless. More than 114 years after the 
testator’s death, the widow purported to adopt one of his nephews, and he 
died without issue a short time afterwards. It would have been quite possible 
for the widow to adopt a nephew, of the testator within the ten years prescribed 
by the will, On a claim by the widow to: be entitled to the estate as 
heiress of the adopted son who, according to the will, had been the “owner of 
the estate” : 


Held, (1) that it was established law in such a case that the authority to 
adopt given by a husband to his widow must be strictly followed ; that, on 
the true construction of the will, the power given to the widow was to adopt 
within ten years after the testator’s death ; and that the purported adoption 
was accordingiy invalid, it being immaterial that the will did not expressly 
state that an adoption of one of the testator’s nephews after that period should 
be void, since the determining factor was, not what the will declared should 
be void but what was the power of adoption conferred by it, and since that 
power was expressly limited and must, as laid down by the authorities, and 
in accordance with the general principles srpneable to powers, be strictly 
obseryed. | 
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Mutsaddi Lal v. Kundan Lal (1) and Sitabai v, Bapu Anna Fatil (2) 
followed. 


™ 
(2) That, in the event which had happened of no adoption having been 
made, the gift over in favour of the charity was valid and took effect ten years 
after the testator’s death, the gift over in the event_of no adoption being 
severable from the gift over in the event of an adopted son’s dying sonless. 


Quaere whether, if there had been a valid adoption, the gift over in the 
event of the adopted so.1’s dying sonless would have failed for remoteness. 

(3) That, inasmuch as the right to receive the surplus income of the 
estate, after fulfilment of the requirements of the will, vested in the widow, 
and as the gift tothe charity was contingent and could not carry that income 
until it had become absolute, the widow was entitled to the surplus income 
which had accrued dutiig the ten years before the gift tothe charity became 
absolute, and was entitled to an account accordingly. 


Privy Council Appeal No. 67 of 1937, from a judgment of the 
High Court of Judicature at Fort William in Bengal, (Mitter and 
Rau, J. J.) dated May 20, 1935, reversing a judgment and decree, 
of the First Additional Subordinate Judge, Dacca, dated 17th 
June, 1932. 

One, Bhabendra Mohan Roy, died in January, 1915, having 
made a will whereby he conferred certain powers of adopting a 
son on his widow, Srimati Purna Sashi Debi, the present respon- 
dent, his three brothers, the present appellants, being named as 
executors of the will, In 1926 the widow purported to adopt a 
nephew of the testator in accordance with the powers conferred 
on her by the will, and that nephew died a short time afterwards. 
The widow then brought an action against the executors to compel 
them to put her into possession of the properties to which she 
claimed to be entitled under the will on the basis*that the adoption 
was valid. She also claimed an account. The Additional Sub- 
ordinate Judge held that the adoption had been invalid, and 
dismissed the suit. The High Court ‘held that the adoption had 
been valid, and allowed the appeal. The defendant executors 
now appealed to His Majesty in Council. . 

The facts are fully stated, and the relevant provisions of the. 
will are set out fz extenso, in the judgment of the Board. 

J. M, Pringle for the Appellants, 

J. M. Parikh for the Respondent. 


C, A. V. 
Their Lordships’ judgment was delivered by 


Lord Romer :==This is an appeal from a decree of the High 
Court of Judicature at Fort William in Bengal dated the zoth May, 


- (1) (1g06) J. L, R. £8 All 477 ; L. R. 33 L A, gs, 
(2) (1920) I, L. R, 47 Calc. 1012, 
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1935, reversing the-judgment ani decree of the First Additional 
Subordinate Judge of Dacca dated the ryth June, 1932, whereby 
he had dismissed with costs a suit brought by the first respondent 
Srimati Purna Sashi Debi (hereinafter. called the respondent) 
against the appellants and others. | 

The respondent is tha widow of one Bhabendra Mohan Roy 
(bereinafter called the testator) who died on the r1th January, 1915, 
having made his will on the day preceding his death. He left a 
daughter surviving him but no son. He also left him surviving his 
three brothers (who are the appellants) and a step-brother one 
Rajendra Mohan R oy. , 

Inasmuch as the questions to be determined upon this appeal 
are concerned with the proper construction and effect of the will 
the material portions of it must be set out in full, They are as 
follows :== ! 

“2. If no son be born to me of my loins or if such a son dies 

after birth, my wife Srimati Purnasashi Debi will be permitted, for 
the purpose of performing the Sradh, funeral rites and for offering 
water and funeral cakes to my ancestors, to take five sons succes- 
sively (one on the death of the other) and that adopted son will be 
the owner of the estate, and will be, on! attaining majority, entitled 
to take the estate from the hands of the Executors; and I grant her 
permission to take son in adoption as aforesaid. Before I gave 
her oral permission to take son in adoption in that manner. 
- 3, Within ten years after my death my aforesaid wife, in 
accordance with the provision mentioned in paragraph 2, will take 
a gon in adoptiog from amongst the sons of my three full brothers 
or from amongst those of my step-brother Srijut Rajendra Mohan 
Roy. If it be impossible to take in adoption a son from amongst 
the’ sons of any one of them, then, after the expiry of ten years 
and within the next two years, she will take, at her own choice, 
a son in adoption from amongst the sons of my other agnatic 
relatives. In the absence of that or if that is not possible, she will 
take a son in adoption from one of my own Gotra or from a different 
Gotra. She will take the first son in adoption within twelve years 
as aforesaid. If the said son dies sonless, she will be entitled to 
take a second son in adoption even after the said period of twelve 
years. My aforesaid wife will be entitled to adopt five sons in 
succession, one on the death of the other, in the aforesaid 
manner. 


“4 My full brothers, mentioned in paragraph 1, are my well- 
wishers and faithful objects of my love’; and I have been living 
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with them in Ejmali and in the same mess, My two elder brothers 
have been properly looking after and managing the estate even 
during my life-time. Accordingly, I appoint my full brothers Srijut 
Bhupendra Mohan Roy, Srijut Prithwindra Mohan Roy and Sriman 
Hiranya Mohan Roy, Executors to the estate, after my death till 
my son or my adopted son or, if they die during their minority, 
till their sons attain majority. They will together, or in the event 
of the death, inability or absence of the one the others will manage 
and look after the estate. For the welfare or for the necessity of 
the estate they will be able to settle permanently, or in Putni or in 
Ijara the whole or any portion of my immovable property. They 
shall not be able todo any act detrimental to the estate, or to 
transfer or encumber the same. The Executors will perform the 
religious rites and duties of my ancestors and other festivities, 
according to their consideration and the custom of my family, the 
expenses of which will be borne by the estate left by me. They will 
maintain my mother, wife, daughter and others mentioned in para- 
graph 5, and pay their monthly allowance from the estate left by 


. me. The Executors and their representatives will be bound to act 


according to the provisions of the Will of my deceased father 
Sudhendu Mohan Roy. Nobody will be able at any time to 
demand or take any accounts of income and expenditure from 
the Executors. 

“s. My mother Srijukta Harakamini Debi, of whom I was 
born, will be entitled to maintenance out of my estate according to 
share, in accordance with my father’s Will, and a sum not exceeding 
Rs. 2,000 should be spent out of my estate for her Sradh ceremony, 
My wife, Srimati Purnasashi Debi, will’ be under the care of my 
Executors and under the care of my son or adopted son when he 
would attain majority. She will be entitled to maintenance’and 
all expenses for religious rites, pilgrimage, &c., out of the estate 
according to the circumstances of the estate and directions of the 
Executors. If my aforesaid wife be not on gocd terms with them, 
she will be entitled toa monthly maintenance allowance at the rate 
of Rs. 20 during her life and to a sum of Rs. 1,000 at a time out of 
my estate for the expenses of her pilgrimage, and she will further 
be entitled to live in a proper house in my residential homestead. 
My only daughter Srimati Binapani Debiis at present minor and 
unmarried. All the expenses of her maniiage will have to be paid 
out of my estate in accordance with the custom of my family, and 
my estate will bear the cost of her maintenance till her marriage, 
If she lives at her husband’s house after her Marriage, she will 


| 
A ‘ a * | 
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receive Rs, 5 per month during her life out of my estate, and if she 
lives at my own house she will be entitled to maintenance out of 
my estate. If she be not on good terms with my heirs or successors 
in interest and if she wants to live in my own village, then my 
heirs and successors-in-interest should | be bound to give her 
separate lands and houses according to the circumstances of the 
estate, and she will be entitled to a monthly allowance. of Rs. 20 
during her life-time on account of her: maintenance out of my 
estate ; and she will be entitled to get proper sum of money out of 
my estate on the said accounts. If any other daughter is born to 
me, then she also will be entitled to maintenance, monthly 
allowarce, marriage expenses, homestead: and houses, &c., just like 
the aforesaid Srimati Binapani. | 

“6, My three brothers executors, will together or two of them 


or one of them will take the probate of this Will and will administer 


and manage the estate left by me till my son or grandson attain 
majority, being vested with all the responsibilities and power as 
mentioned in this Will and by paying off all the debts, 

“7. Ifthere be no son born of my loin, or if such a sun die 
sonless after birth, or if perchance, no son be taken in adoption, 
or ifthe son taken in adoption die sonless, then the Executors or 
any of them‘or, in the event of their Gisagreement the Collector 
of Dacca will establish at my own native, village Rawail, the place 
(of my residence, a school or a charitable dispensary named after me 
and will spend the whole amount of surplus of my estate for its 
maintenance. To the above effect, being in full possession of my 
senses and in tranquil state of mind, I execute to-day this Will, 
being in Calcutta at 19, Hara Chandra Mallick Lane. Finis, Dated 
26th Pous, 1321 B. S.” l 

As already stated the testator died on the Irth January, 1915. 
Ten years then passed without the respondent taking any steps 
to adopt any one of the sons of the testator’s brothers or step- 
brother. This wasin no way due to any difficulty in finding such 
a son, Itseemsto have been a deliberate omission on her part, 
The learned Subordinate Judge has examined the evidence about 
this in some detail and has summed it upi in these words ;— 

- “So there is not only no evidence that the plaintiff even made 
any genuine endeavour to take any of her husband’s brothers’ sons 
in adoption within ro years and failed, but there is evidence in the 
contrary direction that defendants 1 ‘and 2 .(i e two of the 


appellants) offered their sons for adoption to the plaintiff but she 
did not adopt.” } 
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On the 13th August, 1926, however, the respondent purported 
to adopt an infant son of one of the appellants. That the adoption 
took place in fact is not now in dispute. The only question about 
it is whether it was a valid adoption seeing that it was not made 
Within to years of the testator’s death. On the 24th November, 
1926, the adopted son died sonless. 

It was in these circumstances that the respondent instituted 
the present suit on the 20th Jacuary, 1928, claiming that the appel- 
lants as executors of her husband’s will should put her in posses- 
sion of the properties to which she was entitled at his death. She 
also claimed to have an account taken of the income of such pro- 
perties. Her contention was that the adopted son had become 
by virtue of the express words in clause 2 of the will “the owner 
of the estate.” and that upon his death she became entitled to the 
estate as his heiress, Asto clause 7 of the will which contains a 
gift over in favour of charitable purposes in the event (amongst 
others) of the son taken in adoption dying sonless, she contended 
that the gift over was void onthe ground that it was repugnant to 
the absolute gift to the adopted son contained in clause 2. This 
was, of. course, on the assumption that the adoption was valid. 
If that assumption proved to be ill-founded, she claimed to be 
entitled to the properties as heiress of her husband, alleging 
that the gift over in the event of no son being taken in adoption 
was void on the grounds of remoteness and uncertainty. 

The suit came on for hearing befure the Additional Subordinate 
Judge at Dacca on the 17th June, 1932. He held that the adop- 
tion was invalid as not having been made within the Io years 
limited by the will. He thought in view of certain authorities, to 
which their Lordships will refer later, that the power to adopt 
given to the respondent was one that had to be strictly followed. 
He held further that the gift over in clause 7 in the event 
which had happened of no son having been takenin adoption 
was valid in every respect. The result, as already stated, was 
that the respondent’s suit was dismissed with costs, 

The respondent then appealed to the High Court. The appeal! 
was successful, It was held that the adoption was valide Mitter 
J., in whose judgment Rau J. concurred, agreed with the Subor- 
dinate Judge that under the Bengal School of Hindu Law an 
authority to adopt given by a husband to his widow must be 
strictly followed. .“No one,” he said, “would quarrel with this 
proposition of law.’~- But he thought that according to the 
true construction of the testator’s will the authority given to the 
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widow to adopt a son of one of his four brothers could be 
exercised at any time within 12 years from the testator’s death. 
He said :—= ! 

“In our opinion on a reasonable construction of the will, even 
on a literal construction of it, the proper way to read it is to hold 
that there was no prohibition with reference to the taking in adop- 
tion of the nephews of her husband beyond the period of ro 
years and within r2 years of the testator’s death and by the 
adoption of the nephew within 12 years the wishes of the testator 
were complied with.” 

And a little later he said :— l 

“We have to see on the authorities whether there is an intention 
within the four corners of the will as expressing that the nephews 
are to be excluded beyond the period of zo ysars.. As we have 
already said that seems to us to be an unreasonable construction to 
put upon the will.” | 

The adoption having been in their jopinion validly made and 
the adopted son having died sonless, it necessarily followed that 
the respondent had power at any time thereafter to take four moré 
sons in adoption successively, In order, therefore, to determine 
whether the gift over contained in clause 7 of the will had taken 
effect by reason of the son taken in adoption having died sonless, 
it might be necessary to wait until the death of the respondent. 
What then was to happen in the meantime to the testator’s estate 
which had vested in the son whose adoption had been held to be 
good? This question was answered by the High Court in the 
respondent's fayqur. They held that the estate had vested in her 
as heiress of the adopted son and that ishe was entitled forthwith 
to be put into possession of it and to ‘administer it, They consi- 
dered that ahy other conclusion would be inconsistent with the 
Hindu law that the succession to an estate can never remain in 
- abeyance, 

It is, in their Lordships’ opinion, established law that in such 
a case as the present the authority to"adopt given by a husband 
to his widow must be strictly followed, Inthe case of Mutsaddi 
Lal v. Kundan Lal (1), the law upon the subject was stated by the 
Privy Council to be as follows :— 

“All the schools of Hindu law recognise the right of the widow 
to adopt a son to her husband ‘with the assent of her lord.’ It 
is equally well established that this assent may be given either 
orally or in writing ; that, when given, it must be strictly pursued ; 

(1) (1906) L, R. 33 1. A. 5531, Li R. 28 All, 377. 
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that she cannot be compelled to act upon it unless and until she 
.chooses to do so ù and that, in the absence of express direction to 
the contrary, there is no limit to the time within which; she may 
exercise the power conferred upoh her.” 

Much to the same effect was said by Lord Buckmaster when 
-delivering the judgment of the Privy Council in Sttabai vy. Papu 
Anna Patil (1). 

“According to the Bombay School of Law the duty ofa a Hindu 
-widow to obey her husband’s command compels her to act upon 
any mandatory direction that he may give by will asto the way in 
which her power of adoption should be exercised.” 

Their Lordships so far are in complete agreement with the 
High Court. But with all respect to that Court their Lordships 
are unable to. agree that in making the-adoption of her husband’s 
nephew more than rr years after his death the respondent was 
acting in strict conformity with the authority given to her by 
the will. It is true that the will does not in terms state that 
an. adoption of one of the sons of -her busband’s brothers or 
‘step-brother after the expiration of ro years from his death 
should be void. That, however, is not_the point. The 
question is not what the will says shall be void but what is 
the power of adopting sucha son that is given to the respondent. 
In their Lordships’ opinion the answer to this question is plain. 
It is the power set forth in the first paragraph of clause 3 of the 
will, viz: a power to adopt within ro years after the testator’s 
death, Their Lordships are unable to find anything in the will 


-either preceding or succeeding this paragraph thag can be regarded 


as in any way enlarging this power. 

The power is expressly limited and in accordance with the autho- 
rities and in accordance with the general principles'applicable to 
powers the express limitation must be strictly observed, 

For these reasons their Lordships agree with the decision of the 
Subordinate Judge that the adoption was invalid. 

They also agree with him that the gift over contained i in clause 
7 of the will in the case of no son being taken in adoption was 
valid in the events which happened and took effect upon the 
expiration of ro years from the death of the testator. Their Lord- 
ships express no opinion upon the question whether, if there had 
been a valid adoption, the gift over in the event of “the son taken 
in adoption” dying sonless would or woule not have failed for 
remoteness. For the gift over in the event of no son being taken 


(1) (1920) L. R. 471. A. 202; 25 C. W: N, 97. 
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in adoption is clearly severable from the gift over inthe other 
event just mentioned and necessarily would take effect, if it took 
effect at all, at the latest upon the expiration of the period of 
12 years from the death of the testator or- the earlier death of his 
widow. In the events that happened -it took effect upon the 
expiration of 1o years from the testator’ s death inasmuch asit was 
not impossible for the respondent within that time to take in adop- 
tion one of the sons of his brothers or step-brother. 


lt was, however, contended on behalf of the respondent that 
even so the gift over was invalid on the ground that between the 
death of the testator and the expiration of the ro years the succes 
sion to the estate would be in abeyance and that this was contrary 
to Hindu law. Their Lordships do not desire i any way to question 
this principle of the Hindu law of succession. But it has no con- 
ceivable application to the present case.' Upin the death cf the 


testator any interest in his estate not effectually disposed of by his 


will would vest at once in the respondent as his heiress. There 
could not therefore be any abeyance. of the succession. If the 
surplus income from his estate after making the provisions detailed 
in clauses 4 and 5 of the will has not been effectually disposed of, 
the right to receive such surplus income vested in the respondent, 
In truth it was not so disposed of. “For the gift over of the resi- 
‘duary estate of the testator in favour of the charitable purposes 
mentioned in clause-7 of the will was a contingent gift and would 
not therefore’ carry the income accruing before the ‘gift vested. ‘In 
these circumstances the respondent is entitled to have an account 
taken of that incdme and to be paid what shall be found due upon 
-taking that account, and her suit ought not to have been dismissed 
altogether. It ought, however, to be stated in justice to the learned 
Subordinate Judge, that this aspect of the matter does not appear 
to have been called to his attention. 


In their Lordships’ opinion the right course to take in all the 
circumstances is to discharge the decree of the Subordinate Judge 
and also the decree of the High Court except in so far as it directs 
"payment of the Court fees out of the estate; to direct that an 
account be taken of the surplus income of the testator’s estate 
_accruing during the ro years immediately succeeding the death of 
-the testator ; and to direct payment by the’ appellants to the respon- 
dent oí what shall be found due on taking - such account, Their 
-Lordships will humbly advise His Majesty accordingly, 

Their Lordships think that this is a proper case for directing 
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that the costs of the appellants and the respondent both in the 
Courts below and of this appeal should be raised and paid by the 
` appellants out of the estate of the testator. 


ra 


A, J. Hunter & Ca: Solicitors for the Appellants. 
Stanley, Johnson & Allen; Solicitors for the Respondent, 


Ri C. C: Appeal allowed, 
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Eject ment—Benamidar, tf can sue for possession—Bengal Land Revenue Sales 


Act (Xl of 1859), section 14—Condition precedent for declaration—Closing 
separate account, if a condition precedent—Estate, when can be sold—~ 
Merg:r into one account -Collector not striking the balance, effect of— 
Collector, if to amend register or Towai ledger by gtriking out separate 
numbers—Bengal Land Revenue Sales Act, section 5— Part or share of estate 
under attachment—Bengal Land Revenue Sales Act, section 17— Attachment 
under section 99 of Cess Act (1X B, C, of 1880) - Collector, if can withdraw 
attachment = Intentional or wrongful default in the payment of revenue due 
from separate account— Option of mortgagee to pay revenue—LEstimate of 
evidence by trial Court, if can be disturbed by appellate Court - Bengal Land 
Revenue Sales Act, sections 37, $8, 39—Tenure, what is—Tenure-holder, 
when can apply for registration of his tenure in the common regtster— 
Bengal Land Revenue Sales Act, section go~ Effect of not stating all the 
particulars ~ Collector in spite of defect, registering the tenure Bengal 
Land Revenue Sales Act, section 45—Limitation— Extension of period of 
limitation of a suit by a new Act, if can revive a right of suit already 
barred Land Revenue Sales Act, section 48— Presumption of due registra- 


“tion— Revenue purchaser, if can show that the tenure was not duly regis- 


* Appeals from Original Decrees Nos. 203 and 204 of 1937, against the 


decrees of B. B. Chatterjee Esq., Subordinate Judge of Nadia, dated the 17th 
May, 1937. 
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teved—Registration, if can prevent ejectment of tenure-holder by the pur- 
chaser of entire estate at a revenus sale ~Parchaser , tf can show breach by 

Collector of section 45. 


A Benamidar is a trustee and a bare trustee for the beneficial owner. The 


legal title is in him but he has the bare ownership. 


Gopeekrist Gosain v, Gungapersaud Gosain (i) and Bilas Kunwar v. Desraj 
Ranjit Singh (2) referred to. 


He represents the real and beneficial owner and as the legal title is in him he 
can maintain in his own name a suit for possession . 


Gur Narayan v. Sheo Lal Singh (3) retecred tö; 


The fact that the plaintiff had before suit admitted ‘that the private limited 
company was the real owner and that as he as director of the said company had 
asserted the claim of the company does not make inapplicable the aforesaid 
principle. l 


The plaintiff, a Benamidar, being the declared purchaser at the revenue sale 
and having the right to avoid and annul all unprotected under-tenures under the 
provisions of section 37 of the Bengal Land Reva Sales Act, 1859, can maintain 
a suit for possession. 


The Bengal Land Revenue Sales Act, 1859, does not contain any provision for 
closing separate accounts, Section 14 speaks only of a declaration by the 
Collector, makes the same a necessary preliminary step for putting at a future 


date the entire estate to gale. | 


-lfa separate account s in default, it only is to be put to sale by the Collector 
in the first instance, If the bids offered cover the Government demand, the 
matter ends there. The purchaser gets the share and the Government demand is 
satisfied. If, however, no bids are offered or the bids offered fall short of the 
Government demand, the sale of the separate share is to be stopped, The 
Collector is required to make a declaration that he will sell the entire estate at 
a future daté, if within 10 days none of the recorded co-sharers pay up the 
Government demand. If within the said period the arrears are paid up, the 
recorded co-sharers SO paying up gets the share in default and the Government 
demand is satisfied. If, however, within the said period no recorded co-proprietor 
pays up the Government demand, the entire estate has to be put up to sale, that 
is to say, the security on the basis of which the Government permanently settled 
the estate with the Zemindar, is to be enforced by the Government, 


An estate can only be sold by Collector under the Bengal Land Revenue Sales 
Act, 1859, if there are arrears of revenue. If the estate is not in arrear the 
Collector has no jurisdiction to sell. i 


Balkissen Das v. Simpson (4) referred to. | 


Before the declaration made by the Collector under section 14 of tħe Bengal 


(1) (1854) 6M. I. A. 53 (74-5). | 

(2) (1915) L. R. 42 1. A. 202 (208) ; L L, i 37 All. 557 (56s) ; 22 C, L, ff. 
516 (519). 

(3) (1918) L, R, 461. A, 109). 

(4) (1898) L. R. 25 F, A. 151; 1. L. R. 85 Cale, 833s 
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Land Revenue Sales Act, 1859, can be followed up by him, it is necessary that 
there must be an arrear of revenue du2 from the entire estate. The accounts of 
the separate shares in respect of which separate account had been opened under 
section 10 must accordingly be merged into One account, the credits and the 
revenue demands must ‘be totalled up and the balance struck If the balance so 


Struck is a deficit one then and then only can the Collector sell the entire estate. 


If the Collector without striking such a balance brings the entire estate to sale, 
the sale will be held to bea good one—a sale with jurisdiction—if it is shown to 
the Civil Court when the “sale is challenged that on the balance being struck 
there was in fact an arrear due from the entire estate. For the purpose of satis- 
fying himself that the entire estate is in arrear the Collector in practice merges 
all the accounts into one, and he ought todo so. He is under no obligation at 
that .stage to amend his register or his Touzi ledger by striking out the separate 
numbers and separate accounts. 


Sheikh Haji Mutsaddi v. Mohamed Idris (1) explained. 


Section 5 of the Bengal Land Revenue Sales Act, 1859, requires the publica- 
tion of a special notification before an estate which is under attachment by‘an 
order of a Civil Court, can be so!d by the Collector for arrears of revenue. If 
only a part or share of the estate is under attachment the section applies. 


Bunwaree Lal Sahoo v. Mohabeer Prosad Singh (2) referred to. 


An attachment by the Collector under section 99 of the Cess Act, 1890, comes 
within ‘section 17 of the Bengal Land Revenue Sales Act, 1859. 


Section [7 of the Bengal Land Revenue Sales Act, 1859, does not say that 
the Collector shall have no jurisdiction to sell during the subsistence of attach- 
ment, but that he will have no jurisdiction to sell for arrears of revenue which 
had accrued whilst the estate was under attachment. g 


The Collector has jurisdiction to withdraw an attachment. 


In order that the. plaintiff purchaser may be charged with intentional or 
wrongful default in:the payment of revenue due from separate account, it must 
be shown that he had a duty to pay the same. He wasa mortgagee of this share 
but he was not a mortgagee in possession, There was therefore no legal obliga- 


tion on him to pay revenue due for this share. His security was also not at 


stake so long as the entire estate was not put up to sale by the Collector. If the 
separate account which was mortgaged to him was sold for its arrears his mort- 
gage would have still subsisted on the land. There was:no contractual obligation 


,on him to pay the revenue as the mortgage deed gave him option to pay the 


same ; in case of payment, he had the right to add the same to his mortgage 
‘claim. 


Section 40 of the Bengal Land Revenue Sales Act, 1859, mentions the parti- 
culars which are to be given in an application for registration, The applicant is 


‘to state the said particulars “ so far as they are ascertainable”. If his appli- 


eation does not contain all the particulars mentioned therein, it is for the Ccllec- 
tor and Collector alone to ask him to fill up the gaps. But if the Collector does, 
inspite of defects in his application, register his tenure, the tenure itseli is proe 


(1) (1915) 19 C, W. N. 764. l ae a 
(2) (1873) L. R, 1 I, A. 89; 12 B, L, R. 297. 
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tected. The tenure-holder cannot be ejected by the purchaser at the revenue sale 
from any portion of the lands included in the tenure. 


A tenure can in law comprise undivided parcels of land. Al! that is required 
under sections 37, 38 and 39 of the Bengal Land Revenue Sales Act, 18509, is 
that the tenure must be held immediately under the proprietor or proprietors of 
the estate. If this condition ‘be fulfilled the tenure-holder, provided he applies 
in time, is entitled to have his tenure registered in the common register, and if it 
is registered he is entitled to enjoy the protection given by the third exception 
mentioned in section 37. i y 

Extension of the period of limitation of a suit of a particular kind by a new 
Act, cannot revive’a right of suit which had already been barred by the repealed 
Act. , 

Section 45 of the Bengal Land Revenue Sales Act, 1859 as it stands at 
present, is the result of many amendments. `The section as it was on the 4th 
May, 1859, when Act XI received the assent of the Governor-General, provided a 
time limit of 3 years from the 4th May 1859 for the registration of tenures 
created before that date, . With regard to tenures created after the 4th May, 
18¢9, the time limit was 3 months from the date of the creation of the tenure. 
In 1862 however, section 45 was repealed and 're-enacted in another form’ by 
Act III of that year. The Act received the assent of the Governor-General on 
the 21st April, 1862. Section 2 of the said Act provided that applications for 
registration of tenures created before the 4th May, 1859 were to be made within 
3 years of the arst April, 1862, and that applications for registration of tenures 
created between 4th May, 1859 and the 21st April, 1862 must be made withia 
3 months from the 2tst April, 1862. Tenures created after the 4th May, 1859 
are divided into two classes, those created before the 21st April, 1862 and those 
created after. The period of limitation for application for registration of both 
these classes is the same, namely 3 months but the starting point is different. 
In respect of those created between 4th May, 1859 and 21st April, 1862, the start- 
ing point is from 21st April, 1862 and in respect of tenures created after 21st 
April, 1862, the stagting point is the date of creation. 


Section 48 of the Bengal Land Revenue Sales Act, 1859, contemplates a suit 
between the grantor and persons claiming under him on the one part and the 
grantee and his representatives on the other, A purchaser of an entire estate at 
a revenue sale does not claim through the old. proprietor who may have created 
the tenure. He has a paramount right. His rights are declared by the main 
provisions of section 37e He who claims protection must bring his case within 
one of the exceptions. If he relies upon exception 3 he will have to prove that 
the tenure had been duly registered, that is, registered in accordance with the 
provisions of the Act dealing with registration of tenures. If the tenure has been 
registered either in the common or the special register, the presumption would 
be that it had been duly registered but the revenue purchaser cannot be precluded 
by any principle of law from showing that it was not duly registered, The fact 
of registration cannot prevent ejectment of tenure-holder ina suit filed by the 
purchaser of an entire estate ata revenue sale, if it be shown that the tenure- 
holder was in fact a mediate tenure-holder. Such apurchaser could also show 
that the Collector had no jurisdiction by reason of the breach of section 45 
to register the tenure and that the act of registration was ultra vires. 
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The estimate of the evidence of a witness made by a trial Judge, who had 
1939. seen the witness, is entitled to great weight. He had the advantage of seeing 

i al the witness. But that does not relieve the appellate Court from examining the 

bag es hae probabilities and circumstances of the whole case. Ina case where the story 
i told by the witness is highly improbable having regard to the circumstances in 


Ve 
ee aa the case the Court of appeal would be justified in rejecting his testimony, 
ary Co. A 
: sss i Observations of Woodroffe and Mookerjee, JJ. in Laljee Mahomed v, Gusdar 


(1) foliowed. 

Appeals by the Plaintiff. 

Suit for recovery of Khas possession of lands and for mesne 
profits. 

The material facts appear from the judgment of Mitter, J. 

Dr. S. C. Basak, Messrs. Gopendra Nath Das, Bankim Chandra 
Banerjee and Bepin Chandra Boss for the Appellant. 

Messrs. U. N. Sen Gupta, Manmatha Nath Das Gusta and 
Birendra Nath Sen Gupta for the Respondent in No. 203. 

Mr. Bhupendra Kishore Basw for the Respondent in No, 204. 


kcd 


C. A. V, 

The followingtjudgments were delivered : 
Fuly, 9. Mitter, J.:—Appeal No. 203 isin Title Suit No. 45 of 1936 
S of the Court of the Subordinaie Judge of Nadia, a suit instituted 


by the plaintift-appellent against the Midnapore Zemindary Com- 
pany, Limited for recovery of khas possession of lands described 
in four schedules annexed to the plaint and for mesne profits. 
Appeal No. 204 is in Title Suit No. 46 of 1936, a suit for a similar 
scope against Manindra Nath Bose in respect of the lands describ- 
ed in the schedule annexed to the plaint. : 

Touzi Nn. 4gt of the Nadia Collectorate, Lot Sadipore, belong- 
ed to number of proprietors who had opened separate accounts 
under section 10 of the Bengal Act (XI of 1859) At the 
material point of time there were (fifteen such separate accounts. 
Separate account No. qgr/7 (which was formerly numbered 49t/5) 
belonged to one Bhupendra Nath Mustafi and separate account 
No. 491/13 stood in the name of Panchanan Mondal, On the 
yth January, 1927 Bhupendra borrowed Rs. 4,000 from the 
plaintiffappellant, Narendra Nath Roy, and as security for the loan 
mortgaged his interest in the said Zemindary which had then been 
recorded in separate account No. $. This separate account was 
at a later date changed to No. 7 and hereafter we will speak of 
this interest as separate account No, 7. Later on he took a further 


(1) (1915) I. L. R. 43 Calc. 833 ; 23 C. L. J. 190. 
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loan of Rs. 1,500 from the appellant and to secure the same execut- 
ed a deed of further charge on the xrsth: July, 2927 in favour of 
the latter, In 1934 Narendra instituted a suit for recovery of his 
dues. In the suit he made Bhupendra and his father Bhujagendra 
parties defendants and prayed for the sale of the mortgaged pro- 
perties in default of payment. He claimed a mortgage decree,not 
only for the balance of the loan due to, him after crediting pay- 
ments made by the mortgagor (Rs. 3,7 63-8-5) but also for an 
additional sum of Rs, 113-4-g which represented the sum which he 
had paid as revenue to save the mortgaged premises and incidental 
costs, The learned Subordinate Judge by ,his preliminary decree 
allowed him to add to his mortgage claim Rs, 98-2-9 on this head 
and passed in his favour a preliminary decree for sale- on the 
26th July, -1935 for Rs, 6,77340 (Ex. RR & SS—B* 323 & 

337) The final decree for sale which followed the terms of the 
preliminary decree was passed on a gist October, 1935 [Ex, 
SS(1)—B 332]. 

Separate account' No, 7 fell into arrears for the September Kist 
of-1934; The January and the March Kists of 1935 also were not 
paid with the result that this separate account was advertised for 
sale on the 30th May, 1935, for the accumulated arrears of revenue 
of these three Kists. Separate account No. 13 also was in default 
for the March Kist of 1935 and that interest was also advertised 
for sale (Ex. HHH; B—308) June 24, 1935 was the date 
fixed for sale. On that date the Collector put up for sale separate 
accounts Nos. 7 and 13 but no bids were offered. He stopped the 
sale and ultimately after following the proper procedure laid down 
in Act XI of 1859 advertised the entire estate for sale. The copy 
of the sale notification which was affixedlin the Collector's Cutchery 
is Ex. 18 (B—341) and the notification as published in the Calcutta 
Gazette is Ex. 39 (B—344). In the said notification many other 
revenue paying estates in default were included, the first mentioned 
notification purports to be under sections 6 and r3 of the Revenue 
Sales Act and the second under section 13. The heading is not com: 
plete, for the different columns of the table make it obvious that the 
form was a combined form intended for use for the advertisement of 
sales of entire estates as also of separate accounts, The way in which 
the different columns have been filled up puts it beyond contro- 
versy that the entire estate (Touzi No. 491) was notified for sale 


* We have marked the paper-bocks of F. A. $03 of 1937 thus: Part I as A; 
Part II, Vol. fas B ; Part II, Vol. Il}, as C. Additional Fpaper-book as E and the 
paper-book of F. A. 204 of 1937 as D. 

eo 
è 


223 


CIVIL. 
1939. 

Lt a k 
Kumar Narendra 
Nath Roy 

v 
Midnapore Zemin- 
dary Co, Ltd. 


R, C. Mitter, Ẹ. 


224 


Crvin. 


1939. 
aw 


Kumar Narendra 
Nath Roy 


V. 
Midnapore Zemin- 


dary Co , Ltd. 


ee eee 


R. C. Milter, F. 


THE CALCUTTA LAW JOURNAL. [VoL, LXX, 


for the arrears of revenue amounting to Rs. 3,261-10-5 due in 


respect Of the entire estate. The 23rd September, 1935 was fixed 
for the sale of the entire estate and on that date the plaintiff pur- 
chased the same for Rs. 48,000. On the roth December, 1935 an 
order was recorded by the Collector confirming the sale and direct- 
ing. the sale certificate to issue. The said order concluded in these 


terms. 


Adjust sale proceeds after receipt of the report of arrears 
from the Tovzi Navis who will take ncte and close all separate 
accounts.” The plaintiff actually got the sale certificate on the 
14th December, 1935 and he was put in symbolical possession by 
the Collector on the 19h December following. On the 22nd 
January, 1936 he served notices on the defendant, the Midnapore 
Zemindary Company Ltd., annulling the Putni, Dar-patni, Ijara 
settlements of the latter in the Mouzas specified therein (Ex, 5 
series B—397 to 399). A similar notice was served on Manindra 
Nath Bose. On the 6th April, 1936 he filed the abovementioned 
two suits. The suits were heard together. The Subordinate 
Judge dismissed both by his judgment and decree, dated the 19th 
May, 1937 F. A. No. 203 is directed against the decree passed 
in Title Suit No. 45 and F, A. 204 against the decree passed in the 
other suit. 

Before we take up .the pleadings we would set out the title 
under which the defendants in the two suits claim to hold the 
land. 


On the 25th March, 1860 two of the proprietors of Estate 
No. 491, Lakshmidas Mustafi and Sarbeswara Mustafi executed 
two Patni Pottas in favour of J. B. Mackintosh, Manager of the 
Patikabari concern of the Bengal Indigo Company (Ex. H and 
Ex, H(1)—B. 18 and 23). The grant was -taken by Mackintosh 
for the said Indigo Company. ‘The two Pattas are in the same 
terms. By the first Patta (Ex. H) Lakshmidas created in favour 
of Mackintosh three Putni Taluks, namely : 


(i) a Patni Taluk in respect of his 4as. undivided share in 
four Mouzas and one para namely nif Mouza Sadipore, Rajapore, 
Azlampore, and Haitapara including Jannagar at an annual rental 
of Rs, 456 8. 


' (ii) a Patni Taluk in respect of his undivided 4:as, 8 gds. 
3k,5d. share in a resumed chakran called Khashkhamar Topla 
at an annual rental of Rs, 13 and 

(iii) a Patni Taluk in respect of his undivided 4 as, 17 gds. 
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3 k. rd. shar2 in Dear Kartikour aas ' Muktarpur at an annual 
rental of Rs. 373. 

By the saii second Patta (Ex. Hı) Sarbeswar who had the 
same share in the estate as Lakshmidas had created 3 similar 
Patni Taluks in favour of the said Company. The net result was 
that the Bengal Indizo Company had Patni Taluk covering 8 as. 
share of four Mouzis, viz., ##7 Sadipore, Rajapore, Azlampore and 
Haitapara, This Patni goes by the name of Patni Mehal Sadipore. 
Another Patni Taluk covering 8 as, 17 gds, 2 karas odd share in 
Topla and a third Patni Taluk covering 9 as. r5 gds. 2k okr. 2d. 
share in the Dear Kartikpore alias Muktarpore. On the roth 
July, 1862 the said Company applied for registration of the said 
tenures under Section 40 of Act XI of 1859 and the said tenures 
were registered on the 11th November, 1862 by the Collector in 
the Common Register (B. 211, B. 200 to 205). The Midnapore 
Zemindary Company Ltd, has acquired the interest of the Bengal 
Indigo Company in these Patni Taluks. ' 

The title of the other defendant, Manindra Nath Bose rests 
upon four Patni grants, Ex. D D Exs.. D Di, D D2 and D D3, 
made respectively on the 3rd October, 1844, 3rd October, 1844, 
arst November, 1851, and 3rd October, 1854 (B 1, 5, 9 and 14) by 
some of the cu-pruprietors of the said estate in favour of his 
predecessor-in-interest, Mohendra Narayan Dutt, These grants 
cover 13 annas 6 gds. 2 k, 2 kr, share of Mouza Salikha alias 
Salikya, On the 28th July, 1862 applications under Section 40 
of the said Act were made by the tenure-holder to have them 
registered in the Common Register by Ccllector on the goth 
October, 1862 (Ex, G G—B. 2r 2—226). 

The plaints filed in the two suits are in the same terms, - The 
plaintiff recites his purchase of the entire Touzi at the revenue 
sale and states its result, namely, that he acquired the estate 
free from all encumbrances. He states that he got the sale certi- 
ficate and the Collector put him in symbolical possession. He went 
to take actual possession of the lands in suit, but was resisted by 
the defendants who claimed to hold them as included in their 
tenures which were protected by being registered in the Common 
Register, He then caused enquiries to be made and found that 
most of the lands had been entered in the Common Register as 
being lands of the tenures which we have detailed above. The 
lands of Schedule 4 of Suit No. 45 were, however, outside the 
entries in the Com mon Register. He then states that the regis- 
fration of the tenures were invalid on the grounds mentioned in 
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his plaint and accordingly the defendants.were entitled to no pro: 
1939. tection against him. He prayed for four specific reliefs 
(a) declaration of his title ia Zemindacy right 
Kumar Narendra 
Nath Roy (b) cancelment of the tenures, 
Mideapore Zemin- (c) possession by evicting the defendants, and 
dary Co., Ltd. (d) Mesne profits. 

R. C, Mitter, F. The defence of the Midnapore Zemindary:Company Ltd., as 


disclosed in its written statement, is as follows: 

(a) that sale of the entire estate by the Collector was without 
jurisdiction, as before the sale ke had not closed the separate 
accounts ; 

(b) that the plaintiff's purchase was subject to encumbrances. 
This is put on the ground of fraud, it being stated that the plaintiff 
as the mortgagee of separate account No. 7 was bound in law to 
pay the revenue due from the same but he with a fraudulent motive 
had wrongfully defaulted to pay the said revenue and so brought 
about the sale and taking advantage of his own wrong purchased 
the same ; 

(c) the plaintiff is estopped from claiming that he had pur- 
chased the estate free from encumbrances, The case of estoppel 
is based on the allegation that the plaintiff did not claim his 
morigage dues under Section 73 of the Transfer of Property Act and 
had by his conduct led the defendant to believe that the sale was 
subject to incumbrances ani to change its position by allowing 
it. (gua part proprietor of the estate) to withdraw the surplus sale 
proceeds ; and 

(d) that the Putni tenures held by it had. been duly and 
validly registered in the Common Register of tenures and the 
lands in suit are included in those tenures, 

The written statement filed by Manindra Nath Bose, the 
original defendant in Suit No. 46, raised the same defence. On 
his death his heirs were brought on the record. On the oth 
January, 1937 they filed another written statement (D. 29, Part I) 
which raised other defences. The additional pleas which are not 
covered by the written statement of the Midnapore Zemindary 
Co. Ltd. in Suit No. 45 and by the written statement of Manindra, 
in Suit No. 46 are s—~— 

(i) plaintiff intentionally made default in the payment of 
revenue, which as mortgagee he was legally bound to pay, fz collu- 
sion with his “near relative M ohendra Nath Kundu who was also 
a Benamdar of Panchanan Mondal,” 

(ii) (a) the plaintiff had not acquired a “yalid title by his 
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purchase as separate account No. 491-4 was under attachment 
under Section 99 of the Cess Act and the order cf the Collector 
for withdrawing the said attachment before the full satisfaction of 
the arrears of cesses due and the exclusion of the arrears due in 
respect of 491-4 during the time of the said attachment were 
without jurisdiction,” 

(ii) (b) that separate account No. 491-5 having been already 
sold, the order of the Collector for sale of the entire estate before 
the confirmation of the said sale was unauthorised. 

We have analysed the pleadings in some detail to show to what 
extent the learned Subordinate Judge had allowed the defendants 
to go beyond their case as made in their ‘written statements. 

The findings on which the Subordinate Judge has dismissed the 
plaintiffs suits are —~. ! 

1. Plaintiff hag no title, the real purchaser being a limited 
company Messrs. Raja Janaki Nath Roy Narendra Nath Roy Ltd. 
The suit is not maintainable at his instance. 

2. The sale of the entire estate by the Collector was illegal 
and w/¢sa vires inasmuch as ! 

(a) the separate accounts -were not closed by him before the 
sale ; l 

(b) Section 5 of the Revenue Sales Act had been contravened. 

(c) Section r7 of the said Act had also been contravened. 

3. The sale was brought about by fraud on the part of the 
plaintiff. Heas mortgagee was under a contractual liability to 
pay revenue but had committed wilful default, 

4. The saleewas also brought about by the wilful default of 
the plaintiffs relation, Mohendra Nath K'undu, who was the real 
owner of separate account No, 13 and whe had acted in collusion 
with the -plaintiff, 
© 5, The plaintiff by fraud prevented the defendant company 
from bidding at the revenue sale and from applying to the Com- 
missioner of the Division for the reversal of the sale. 

6. The plaintiff is estopped from claiming that he has çur- 
chased the estate free from encumbrances, 

Je The tenures of the defendants had been validly registered 
in the Common Register of tenures. In any event the legality of 
the registration cannot be questioned in the Civil Court more than 
a year after their registration. 

8. The ckit lands of Sadipore in Mouzis Sreerampore, Mirgoy, 
Joyrampore, Kanainagore, and the two Azlampore chaks, as also 
char Muklarpore in the District of Murshidabad, and small areas 
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in Pratapnagore and Nazirpore are included in the defendant 
company’s tenures and from them also the said company cannot 
be ejected. , 

Dr. Basak on behalf of the appellant has challenged all these 
findings and conclusions and has made a general grievance that 
the Subordinate Judge has gone much beyond the defendants’ 
case as pleaded in their written statements. The last mentioned 
objection has great force but as the appeal has been fully argued 


‘before us on the merits also, we propose to deal with all the 


points on which the decision of the lower Court has been based. 

1. It is an admitted fact that the plaintiff isa son of Raja 
Janaki Nath Roy anda share-holder and director of the private 
limited company named Messrs, Raja Janaki Nath Roy Narendra 
Nath Roy & Co. Ltd. The plaintiff cfiered the highest bid in 
his own name at the revenue sale and was declared purchaser by 
the Collector. The sale certificate issued by the Collector stands 
in his name. The legal title accordingly is vested in him. It is, 
however, fairly established on the evidence that ‘the beneficial 
owner was the said private limited company. The admissions 
of the plaintiff made in Ex. E (B. 347) Ex. C (B. 349), Ex. C(r) 
(B. 353), Exs. D to D(2) (B. 389-391) and Ex. G (B. 354)‘have 
not been satisfactorily explained by him. An attempt was made 
by his witness No. 3 Haripada Banerjee (A 88 1. 45) but that 
attempt has failed. Ifthe point had been specially taken in the 
written statements and an issue framed probably a better attempt 
would have been made by the plaintiff and his account books 
may have been produced to show that it was witht his money and 
not with the money of the private limited company that he had 
made the purchase at the revenue sale. But, be that as it may, 
on the evidence as it stands we concur in the finding of the learned 
Subordinate Judge that the beneficial owner is the private limited 
company Messrs, Raja Janaki Nath Roy Narendra Nath Roy & 
Co. Ltd. The plaintiff, however, has the bare ownership. We 
do not see why he cannot be regarded as the Benamdar of this 
private limited company. We do not also see any force in the 
learned Subordinate Judge’s observations that the “plaintiff is not 
a Benamdar but a director’ of the company and that he cannot 
be allowed to maintain the suit on the footing that he is the 
Benamdar as that was not his case in the plaint. We consider it 
unfair to pin down the plaintiff to the averments in his plaint ‘but 
at the same time allow the defendants to make a case at the time 
of the argument which was not pleaded by them in the written 
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Statements. Two courses were open to. ‘the learned Subordinate 
Judge, (¿e ) either not to allow the cCefendant to raise the point 
or to allow the plaintiff to meet the point in the way he has 
attempted to do, namely, by sayiig that assuming that he was a 
Benamdar, he could maintain the suit in that character 

The position in law is that a Benamdar is a trustee for the bene- 
ficial owner, The legal title isin him but he has the bare owner- 
ship, He is a trustee, a bare trustee. |Gogeekrist Gosain v. Gunga- 
persaud Gosain (1); Bilas Kunwar v: Desraj Ranjit Singh (2Y). 


He represents the real and beneficial owner, and as the legal title. 


is in him he can maintain in his own name a suit for possession. 
[Gur Narayan v, Sheo Lal Singh (3)|. The fact that the plaintiff 
had before suit admitted that the private limited company was the 
real owner and that he as director of the said company had asserted 
the claim of the company does not make irapplicable the aforesaid 
prirciple. In Guz Mazayan’s case (3) no dcubt the alleged Benam- 
dar had all along asserted that he was the real owner and the real 
owner had not put forward a claim to the property, but as we under- 
stand the decision the raís that the. Benamdar can sue for posses- 
sion in his own name is that he is the trustee for the beneficial 
owner and represents bim, We accordingly hold that the plaintiff 
can maintain the suit for possession and’ being the declared’ pur- 
chaser at the revenue sale has the right to avoid and annul all 
unprotected under-tenures under the provisions of section 37 cf the 
Bengal Land Revenue Sales Act (Act XI of 1859) The case of 
Maizuddi Biswas v, Lshan Chandra Das Sircar(4)is no authority 
for the proposition that on/y the real or beneficial owner can exercise 
those rights, What it lays down is that tho real owner also has the 
said rights, though the sale certificate issued by the Collector be in 
another's name. 

2(a), It appears from the record that separate account No. 7 
was in default to the extent of Rs, 295/8, the revenue payable for 
the same for the Kist September, 1934. It was advertised by the 
Collector on the 6th December, 1934 for sale [Exhibit HHH (r) 
B—306}. It was not, however, put up to sale on the advertised date 
(6th December, 1934) for some reason or other which does not 
appear. It was in default for Kist January, 1935. It was not 


(1) (1854) 6 M. I, A. 53 (74°75). | 
(2) (1915) L. Re 42 I. A. 202 (205) ; I. L. R, 37 All. 557 (565); 22C. L. J. 
516 (519). 
(3) (1918) L. R. 46 I. A. 1 (9). 
(4) (1910) 13 C. L. J. 293. 
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however, put up for sale for this default. It was again in default for 
the March Kist, 1935. This time the Collector advertised it on the 
3oth May, 1935 for sale. The amount in arrear was shown to be 
Rs, 693-8-8(Ex. HHH—B 308 to 310). This amount, Rs. 693-8 8, 
was made up as follows:—Rs. 295-80 arrear for the September 
Kist, 1931, Rs. 185-8 for the January Kist, 1935, and Rs. 212-8-8 
for the March Kist, 1935. (For the Kists see Ex. X2 —E, 26—27. 
This document has not been printed properly but typed copies 
were supplied to us), Separate account No. 13 was also advertised 


for sale on the same date for the arrears of revenue for Kist Janu- 


ary and March, 1935 which amounted to Rs, 357-9 (for the Kists 
see Ex. E 40-41), The date fixed for the sale was the 24th June, 
1935. What followed has been recorded in the Collector’s order 
sheet of Revenue Sale Case No. 43 of 1935—36. Three certified 
copies of this order sheet have been filec—ore by the plaintiff, the 
second by the defendant Company, and the third by the defendant 
in Suit No. 46. They are printed respectively at B—313, B—316 
and D—7 PartiI. As the certified copies prcduced by the defen- 
dants differed materially from that produced by the plaintiff we had 
the original order sheet brought up. On comparison we find that 
none of the certified copies are complete copies of the order sheet. 
The copies printed at B. 316 and D. 7 Part II are however more 
accurate than the copy printed at B. 313. We weuld accordingly 
proceed upon the basis of the copy printed at B. 316. We would, 
however, point out that in the left hand margin of the order dated 
the sth July, 1935 there are in pencil the figures 


Rs. A. aP ; 
“ 4565 I2 II 
1025 14 6 
3539 14 5 
278 4 O 





3261 10 5” 


and on the right hand margin the names and descriptions of 2 
Movzas are given, the two sepırate accounts 7 and 13 mentioned 
and the names of their recorded proprietors. Then there is appa- 
rently under the signature of the Touzinavis the following statement. 
“ L, R. arrear of the parent estate including balance of June Kist, 
1935, is Rs. 4565-12-11 out of which Rs.-r025-14-6 is under certi- 
ficate. Annual revenue of the estate is Rs, 18263-r4-9.” Then 
follows an order signed by the Collector in these terms “ Rs, 278-4 
should be deducted from the arrear at the time of advertisement. ” 


- On the left hand margin of the order dated the roth December, 


s 
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the dues of the Government are noted in detail in the like manner 
as appear in left hand margin of the next, order. We are not relying 
upon or basing our judgment on these entries in the margin. There 
is however a slight inaccuracy in the order dated the roth Decem- 
ber, 1935 as printed at B. 317. The order as recorded is what is to 
be found printed at B; 314 except that the sentence erds at the 
words “ who will take note.” The word “and” after that is not in 
the original, Just at this place the pbrase ‘close all separate 
accounts at once ” appear in the left hand margin followed by the 
werds “ Note in roll and ledger”. The last mentioned words which 


. form a part of the Collector’s order as noted in the margin have 


been omitted. These omitted words have some beanng a in view of 
the arguments advanced before us, 


On the 24th June, 1935 no bids were offered by any body for 
separate accounts Nose 7 and 13, On that date the Collector 
openly declared in accordance with the provisions of section r4 of 
Act XI of 1859 that the entire estate would be put to sale ata 
future date unless the recorded cc-sharer or sharers would within 
10 days purchase the shares in atrears. This period of ten days 
was over on the 5th July, 1935. None of. the recorded coesharers of 
the estate come forward, with the result that the Collector recorded 
an order on the same date that the entire estate would be put to 
sale on the next sale day. He asked the Touzinavis to report the 
arrears of the “ parent estate ” including those of Kist June, 1936. 
‘There were also-directions on the record-keeper to supply parti- 
culars.which would be necessary for the advertisement, The words 
5 parent estate”? in reference to the ‘context obviously mean the 
entire estate, —Toùzi No. 491. Two documents Ex. XX and Ex. 17 
printed respectively as E—8 to 43 and B, 415 to 424 will have to 
be examined in some detail at this stage. These documents have 


>not been printed correctly. The original documents were referred 


to in the course of the arguments and now we have been supplied 
by the parties with correct typed copies of Ex. XX and another 
printed copy of Ex. 17 after both had checked them. We are taking 
the facts from the typed copy of Ex.'XX and the song printed 
copy of Ex. 17 which we mark as book F. 


On the 20th July, 1935, A. Din, an officer of the Collector 
balanced the accounts of each of the separate accounts up to the 
June Kist, 193:, taking into account all amounts paid by recorded 
proprietors of the said accounts cn or before the 28th June, 1935, 
which was the last date for payment notified by the Board of 
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Civit, Revenue under section 3 of Act XI. The result of -his calcu» 
19:9, lations as they appear from Ex. XX is as follows :—= : 
Kumar Narendra 
Nath Roy 
Midnapore Zemi No, OF SEPARATE ACCOUNT, a DEFICrE. 
R. C. Mitter, F 
E Rs. A. P. 
Number 391/0 age isi o 0 o 
Number 391/1 o 0 o 
Number 391/2 836 15 8 
‘Number 391/3 84r o o 
Number 391/4 sis ii Oo o 0 1025 14 6 
‘Number 391/5 axe T o o o |: 697 II II 
Number 391/6 si ii oOo 4 o o ° 
Number 391/7 sue wa “oO Ge 26 "61 0 I 
. Number 391/8 sis jis Oo It 4 o o o 
Number 3919 ae ees 000 o 0 O 
Ninbe 391/10 ses ii 0 0 o o o O 
Number 391/11 se si o O Ie o . o `o 
Number 391/12 T wel” 0 08 o © o 
Number 391/13 Ses rats or tee 421 6 8 
Number 391/14. are re ooo | o o o 

















In Ex, XX the total is not struck; The total of excess payments 
made by the proprietors of separate accounts Nos. 391/0, 391/1, 
351/6, 391/8, 391/11 and No. 391/12 comes up to Rs, 18/3/11 and 
the total deficit of the other accounts comes up to Rs, 4584/0/10. 
The net deficit.of the entire estate according to this“account was 
Rs. 4565/12/11. From Ex, XX it also appears that the proprietor 
of separate account No. 5 had paid a sum of Rs. 278/4 on the tsth 

: July, 1935 i.e. after the 28th June, 1935. In Ex, XX it is also 
noted that the sum of Rs, 1025/14/6 which was ‘shown as the 
= e@ ` 
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arrears of separate account No. 4 up to June Kist 1935, was really 
the arrears for the September Kist, 1934 and January Kist, 1935 
and that for this sum a certificate under the Bengal Public Demands 
‘Recovery Act had been filed (Certificate Case No. 146 of 1934-35). 
The words “separate accounts closed ” are written across the 
sheets reserved for the 3rd Kist of 1935:(September Kist, 1935) for 
each of the separate accounts. The sheets reserved for each of 
the separate accounts for the 4th Kist (Kist January, 1936) are kept 
blank. | 

Ex. 17 is another portion of the Touzi ledger of Estate No. 491, 
In it the accounts of all the separate accounts are merged and total- 
led. The net arrear demand of the entire estate i. e. demand up to 
March Kist of £935 is stated to be Rs. 3930/4/4. The current 
demand of the entire estate i.e. of June Kist 1935 is shown as 
Rs, 1628/14/9, The payments made by the proprietors of separate 
accounts for this Kist are shewn in detail at the top of the first page 
of Book F and the total comes up to Rs. 973/6/2. This is shown 
at the lower portion of the same page under item I. This amount 
ig subtracted from the total current demand and the balance is 
struck at Rs. 635/8/7, which is the net arrear of the entire estate for 
the June Kist, 1935 (items 6, 7 and 8). The net arrear due from 
the entire estate is shown thus as Ks, 3930/4/4 on account of the 
earlier Kists and Rs. 635/8/7 on account of the June Kist (item 
No. 8). This comes up to Rs, 4565/12/11, the sum exactly arrived 
at by totaling the figures appearing in Ex. XX which we have noted 
in a tabular form earlier. This calculation is signed by the same 
officer of the Collector A Din, on the zoth July, 1935. In the 
second sheet of Book F, which contains the accounts of the second 
Kist of 193%, (September Kist, 1935) Rs. 4565/t2/r1 is brought 
_ forward and shown as the total arrears of the whole estate up to the 
previous Kists. A payment of Rs 248/4 made by the proprietor 
of separate account No, 5 on account of revenue on the x5th July, 
1935 is noted. In the Challan this was apparently ear-marked by 
the payee for an earlier Kist (probably June Kist) and is accordingly 
credited as payment towards the past or arrear demand. This 
sum is deducted from Rs. 4565/12/11 and the balance due for the 
entire estate is struck at Rs. 4287/8/11. This much appears from 
Ex. 17. If the sum of Rs. 1025/14/6, (the arrear up to the 
January Kist, 1935 shown as due from separate account No. 4 in 
Ex. XX and for which steps had already been taken for realization 
by a certificate filed under the Bengal Public Demands Recovery 
Act) be deducted from the aforesaid sum it leaves a balance of 


'. 
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Rs, 3261/10/3. The entire estate was advertised on the rath 
August, 1935 and this is the exact sum shown as the arrears of 
revenue of the whole estate for the recovery of which the revenue 
sale was to be held (Ex. 18—B. 341—2 and Ex, 39—B. 344—5). 
The annual revenue payable by the entire estate, namely Rs, 18263/ 
14/9, is also correctly shown in those advertisements. On these 
facts we do not See any substance in the findings of the Subordinate 
Judge which we have numbered as 2(a) and a(c), We do not see 
any force in Mr. Sen Gupta’s argument that the separate accounts 
must be closed by an order of the Collector in the sense that they 
must be wiped away from the face of the Collector’s A register and 
the Touzi ledger, before the entire estate could be sold under the 
provisions of section 14 of Act XI The order of the Collector 
“close all separate accounts at once” followed by the words “ note 
in Roll and ledger” is only a direction to amend the Collectorate 
register and ledger and was a necessary direction, for after a man 
had purchased the entire estate at the revenue sale there was no 
meaning in keeping a register of separate accounts or in keeping 
separate accounts in the Touzi ledger, 

In support of his argument Mr. Sen Gupta relies upon certain 
passages in the judgment of this Court approved by the Judicial 
Committee in its entirety in Sheik Haji Mutasaddi v. Mohamed 
fdvis(t) and upon Section 10 of Act XI. His argument is that 
the opening of a separate account has the effect of severing the 
liability of the recorded proprietors of the entire estate. From the 
date of the Collector’s order opening a separate acconnt in favour 
of one of several proprietors of an estate, the liability of that co- 
proprietor to pay his share of the revenue becomes entirely separate 
and so long as the separate account in his own name continues 
to be maintained in the Collector’s register he is not liable for the 
payment of revenue due on another’s share. His liability continues 
to be separate and he can be made jointly liable, says Mr, Sen 
Gupta, for another’s share of revenue only after the separate 
account has been closed in a formal way, in pursuance of an 
express order of the Collector. Before such an order of the Collec- 
tor is passed, his share cannot be included in a sale which is to be 
held for the default of another. His contention in substance is 
that before a Collector can hold a sale of the entire estate under 
section 14 of Act XI, he must by an order “close the separate 
accounts ’-—="' order the separate accounts to be wiped out of his 
registers and ledgers.” 


(1) (1915) 19 C. W. N. 764. 


Vor, LXX,] HIGH COURT. 


Before Act XI of 1839 was passed into law an estate could be 
put up for sale for arrears of revenue however small the arrear 
might have been. The Collector was not at all interested in seeing 
who among the several recorded proprietors was the actual de- 
faulter. He was only concerned in seeing whether the estate was 
in arrear or not. If it was in arrear he could sell. One of the 
objects of Act XI was to remove the hardship on a cc-proprietor 
who had paid his share. Equity demanded that the defaulting 
co-proprietor’s share should be first put up to sale. At the same 
time it was necessary that the Government should not suffer. Tbe 
scheme of the relevant provisions cf;Act XI prcceed upon these 
two principles, It allows a co-proprietor to open a separate account. 
As soon as he has been allowed to do to by the Collector his share 
is not liable to sale for default of his co-proprietor subject to certain 
contingencies. The second paragraph of section ro has its counter- 
part in section 13; the latter, so to say, is the corollary to the 
former. A privilege was thus conferred upon the co-proprietor 
who had opened a separate account but that privilege is to be 
not an absolute one. If the arrear demand of the Government 
was not likely to be met by the sale of the share of the defaulter, 
either from the sale proceeds of the defaulter’s separate share or 
by the other recorded co-sharers paying up those arrears, the right 
of the State to hold the entire estate responsible for its revenue 
demands is to be restored. The Government is not to suffer loss. 
The declaration made by the Collector under section 14 is to afford 
the last.chance to the other recorded cc-proprietcrs, who have open- 
ed separate accqunts to save their interests. If they do not come 
forward to pay up the arrears due from the separate share in 
question the privilege which was conferred to them by the last 
paragraph of section ro is to cease, and the Collector is to proceed 
further for the purpose of bringing the’entire estate to sale, as the 
estate, as it was at the time of its permanent settlemant, is the 
security for the Government demand. The Act does not contain 
any provision for closing separate accounts, Section 14 speaks 
only of a declaration by the Collector; makes the same a necessary 
preliminary step for putting at a future' date the entire estate to 
sale. Mr. Sen Gupta’s argument has the effect of inserting in section 
14 an additional clause namely that the Collector must “ before 
ordering the sale of the entire estate close all separate accounts” 
in the sense in which Mr. Sen Gupta has used the last mentioned 
phrase. 

The principle and the scheme appear'to us to be quite clear. 
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If a ‘separate account:i$ in default, it only is to be put to sale by 
the Collector in the first instance. If the bids offered cover the 
Government demand the matter ends thers. The purchaser gets 
the share and the Government demand is satisfied. If, however, 
no bids are offered or the bids oftered fall short of the Government 
demand the sale of..the separate share is to be stopped. The 
Collector is required to make a declaration that he will sell the 
entire estate at a future date if within ro days none of the recorded 
-co-sharers. pay up the Government demand. If within the said 
period the arrears are paid up, the recorded co-proprietor so paying 
up gets the share in default and the Government demand is satis- 
fied. If, however, within the said period no recorded co-proprietor 
pays up the Government demand, the entire estate has to be put 
to sale, that is to say the security on the basis of which the Govern- 


‘ment permanently settled the estate with Zemindar is to be enforced 


by the Government.. As the purchaser of an entire estate gets it 
.free from encumbrances the chances would be that the Govern- 
ment demand would be satisfied from the sale proceeds, But it is 
a well established principle that an estate can only be sold by 
Collector under Act XI if there are arrears of revenue. If the 
estate 1s notin arrear the Collector would have no jurisdiction to 
sell [ Baikissen Das v. Simpson (1) |. Before the declaration made 
-by the Collector under section 14 can be followed up by him, it is 
therefore necessary that there must be an arrear of revenue due 
from the entire estate. The accounts of the separate shares in res- 
pectof which separate accounts had been opened under section ro 
must accordingly be merged into one account, the credits and the 
revenue demands must be totalled up and the balance struck. If 
the balance so struck is a deficit one then and then only can the 
Collector sell the entire estate. We go further and state that if the 
Collector without striking such a balance brings the entire estate 
to sale, the sale will be held to be a good one—a sale with juris- 
Giction,—if it is shown to the Civil Court when the sale is challeng- 
ed that on the balance being struck there was in fact an arrear due 
from the entire estate. For the purpose of satisfying himself that 
the entire estate is in arrear the Collector in practice merges all the 
accounts into one, and he ought to do so. He is under no obli- 
gation at that stage to amend his register or bis Tovzi ledger by 
striking out the separate numbers and separate accounts, This 
is in our opinion the eff.ct of the decision in Sheit Haji Muta- 


(x) (1898) L. R. 25 I. A. 151; LL. R. 25 Cale, 833. 
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saddi’s case(1). The phrase that “separate accounts must be 
closed” occurring in that judgment, as the following sentence shows 
means only that the separate accounts |must be merged into one— 
the arrear demand from each separate account opened under 
section ro must be added up, the payments by the proprietors of 
each of such separate accounts made up to the last date of payment 
notified under section 3 must also be added up and the one sub- 
tracted from the other. If the balance shows an arrear for the Kist 
for which the sale of the entire estate is proposed and advertised, 
the sale would be with jurisdiction. Sheik Haji Mutasaddi’s 
case (1) works into section 14 the principle formulated in Bal 
Risse v. Simpson (2). in the case before us.the Collector merged 
all the accounts into one. The figures given in the Touzi ledgers 
Ex. XX and Ex. 17 have never been challenged. They show that 
a large arrear was due up to the June Kist of 1935. There is no 
substance in Mr. Sen Gupta’s argument that as the advertised sale 
"was for the June Kist, 1935, the arrear demand of Rs. 3,930-4-4 f 6., 
for Kists before June Kist cannot be taken into account. Even if 
this argument is accepted the entire estate was in arrear for the 
June Kist, 1935, to the extent of Rs. 635-8-7 (see Ex. 17—-F1). 
Mr. Sen Gupta says that from the papers this figure is wrong. He 
says that Rs, 278-4 paid on the rsth July, 1935 as also the sum of 
Rs. 257 being the sale proceeds of separate account No.5 ought 
to be deducted from this sum of Rs. 635-8-7, and if that is done 
there would be no arrear for tha June Kist of 1935. This is not 
correct, for still the small amount of As. 4 and pies 7 would be 
„due. Evenifthis small sum be disregarded, Rs. 278-4 cannot 
be taken into account in considering the question of liability for 
sale, for this payment was made after the 28th June, the last date 
for payment of arrear fixed by the Board of Revenue under section 
3 of the Act. The sum of Rs. 337 represented the arrears of 
revenue of separate account No. 5 for the January Kist of 1935 or 
may be for an earlier Kist. This is: apparent from the date on 
which that share was put up for sale which was the 23rd March, 
1935, that is, five days earlier than the-last date for payment of the 
March Kist fixed under section 3 (28th March, 1935). No bids 
were offered on the sale date. The Collector made the declaration 
~ under section 14 and within 10 days a recorded proprietor, Pancha- 
~nan Mondal, paid up the arrears [Ex. HH(1)—D4—II}, The 
` sum of Rs. 357 should and must have been credited towards the 


(1) (1915) 19 C. W. N. 764 P. C. 
(2) (1898) L. R. 251. A. 151; L L. R. 25 Cale, 833. 
d 


237 


CIVIL. 


1939. 
wow 


Kumar Narendra 
Nath Roy 
V 


Midnapore Zemin- 
dary Co., Ltd. 


C 


R. C. Mitter, Ta 


238 THE CALCUTTA LAW JOURNAL. (Von, LXX. 


CIL. 
nen arrears of the Kist for which the sale was held. That Kist was a 
Ss Kist earlier than the March Kist. Hence the sum of Rs. 357 can- 


Kumar Narendra not be.-credited towards the June Kist of z933. If this point had 
—— soy been raised in the lower Court that part of the Touzi ledger which 
Midnapore Zemin- has not been produced would have established conclusively how the 
gary ae oe sum was appropriated but even without that part of the Touzi ledger 
R. C. Mitter 7. before us the inference we have drawn necessarily follows. We 
pa accordingly hold that finding No, 2(a) of the lower Court is unsound 


and we reverse the same. 


2 (b). Section 5 of Act XI requires the publication of a 
sepecial notification before an estate which is under attachment 
by an order of a Civil Court can be sold by the Collector’ for 
arrears of revenue. If only a part or share of the estate is under 
attachment section 5 also applies [Banxwaree Lall Sahoo v. 
Mohabeer Prosad Singh (1) ]. In the case before us there is no 
evidence that such a notification was issued. The point, however, 
was not raised in any of the written statements that any share or 
any of the sepatate accounts were under attachment in consequence 
of a Civil Court decree. The attachment of separate account 
No. 4 by the Collector under section gg of the Cess Act is the 
only attachment pleaded in paragraph 8 of the second written 
statement filed in Suit No. 46. The plainotiff-appellant’s Advocate’s 
argument that the point ought not to have been allowed to be 
raised for the first time in argument before the Subordinate Judge 
has great force, for if the point had been taken in the written 
defence, the plaintiff would have been in a position to prove the 
publication of the special notification under section 5. Apart 
from this, on the facts as established the point so raised by the 
the defence has no legs to stand on. 


Separate accounts Nos, 2 and 3 were attached on the orders 
of a Civil Court passed in Rent Execution Cases Nos. 169 of 
1932 and 106 of 1934. The fact of attachment is noted in the 
Touzi ledger Ex. XX, but the date does not appear. It however 
appears from the order sheet of the Civil Court that the two 
execution cases were dismissed for the decree-holder’s default on 
the oth May, 1933, and 20th Decembér, 1534, respectively [Ex. 
40 (a)—B, 302 and Ex. 40 (b) B. 311]. Under Order ar, rule 57 
of the Civil Procedure Code the attachment ceased automatically, 
In law no attachment was subsisting after these dates, for the 
Civil Court made no order for the continuance of the attachments, 


(1) (1873) L. Ra il, A. £9; 12 B. L. R, 297s 
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The fact that there was no communication from the Civil Court 
to the Collector after the execution cases had been dismissed for 
the decree-holder’s default cannot keep in being the attachments 
which the law had put an end to. As the attachments ceased 
much earlier than the material point of time no notification under 
section 5 was required. There is another difficulty in F. A. 
No, 203. The Midnapore Zsmindary Co. Ltd. which was also 
the recorded proprieter of one of the separate accounts (No. 14) 
withdrew the surplus sale proceeds. On the principle underlying 
the last part of section 33 of Act XI the’ said company is precluded 
from contesting the suit on this ground. This finding of the lower 
Court is also reversed. 

2 (c) Section 17 of Act XI provides that no estate held under 
an attachment by the revenue authorities otherwise than under 
an order of a judicial authority, shall be liable to sale for arrears 
accruing whilst it was so held under attachment. An attachment 
by the Collector under the provisions of section 99 of the Cess Act 
would come within the section. 

Separate account No. 4 was in arrears for cess and was attached 
by the Collector under section 99 of the Cess Act. The crdet of 
attachment was made by the Collector on the 7th July, 1934, 
but there is nothing definite to show when it was actually attached. 
‘Probably it was after the 28th September, 1934. The order of 
attachment was withdrawn on the 13th March, 1935. These facts 
appear from the Collector’s order sheet Ex, TT (2) printed at 
B-=—303-305. In the same order sheet the Collector made an 
order dated the 8th July, 1935, to the effect that the withdrawal 
notices had been duly served. From this fact the Subordinate 
Judge concludes that the attachment was withdrawn on some day 
before the 18th July, 1935, He, however, further says that there 
_ being no evidence to show that the withdrawal of attachment was 
notified according to law, it must be taken that the revenue sale 
was during the subsistance of the attachment, In our judgment 
the Subordinate Judge has committed two grave errors. The 
additional written statement filed in suit No. 46, which is the 
Only written statement that raised the point, proceeds on the 
footing that the attachment was in fact withdrawn by the Collector 
and only challenges the authority of the Collector to make the 
order of withdrawal ‘(paragraph 8—=_D.' 30—Pt, 1), The second 
fundamental error which the Subordinate Judge has made is that 
he has overlooked the terms of section i7 of Act XI, That secs 


tion does not say that ‘the Collector shall have no jurisdiction to 
° o 
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sell during the subsistence of the attachment, but that he will 
have no jurisdiction to sell for arrears of revenue whith had accrued 
whilst the estate was under attachment, Inthe same paragraph 
of the said written statement it is admitted that the arrears which 
had accrued during the period of attachment were excluded. We 
have also shown in the earlier part of our judgment that 
Rs. ro25-14-6 wasthe arrear which had accrued for that separate 
account after and during the attachment. This was excluded 
by the Collector from the advertised amount, Separate account 


No. 4 had paid the demand for the March and June Kist of 1935. 


In Ex, XX the arrear demand i. e. unsatisfied demand before 
Kist June, 1935. is stated to be the same figure Rs. ro25er4-6 
which was shown as arrears up to the January Kist of 193;, 
This shows that the March Kist of 1935 had been duly paid. 


-The sum of Rs, 201-1:-0 due for the June Kist of 1935 was also 


paid on the 28th June. The revenus sale was accordingly not 
for any arrear for this separate account which had accrued due 
during the period of attachment, even assuming that the attach- 
ment had contipued after the 13th March, 1935, and had not 
been withdrawn before the date of revenue sale, namely 23rd 
September, 1935. In fact, however, under Section 22 of the 
Bengal General Clauses Act the Collector had jurisdiction to 
withdraw the attachment and the record shows that he had with- 
drawn the same on the 13th March, 1935. For these reasons 
we reverse the Subordinate Judge’s conclusions on this point also. 
The sale has passed to the plaintiff title to the entire estate No. 491 
and he has purchased the same free from encumbrances and with 
power to annul under-tenures, and the defendants cannot resist 
his claim for possession unless they can establish the case of fraud 
or bring their case under the third exception to Section 37 of 
Act XI or unless they can establish their case of estoppel. 


We will now deal with the question of fraud and in this 
connection consider the soundness of findings Nos. 3, 4and 5. 


The fraud specifically pleaded in the written statements is 
based on the intentional default of the plaintiff relating to separate 
account No. 7, In the additional written statement filed in Suit 
No. 46, the only addition is that in committing default the 
plaintiff had acted in collusion with his relative Mohendra Nath 
Kundu. Still it was the intentional default in respect of separate 
account No. 7 In this state of the pleadings the defendants 
ought not to have been allowed to charge in addition fraud of 
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different nature, In paragraph 8 of the written statement filed 
in Suit No. 45 the defendant replies to the plaintifi’s case that the 
registration of the defendants’ tenure in the common register had 
been procured by fraud. In this connection it was stated in that 
paragraph that it was a false statement and that the plaintiff could 
not have made such a reckless statement in the plaint unless he 
was “actuated by a fraudulent and collusive motive all through.” 
This statement cannot entitle the defendants to enlarge their case 
of fraud at the hearing. Relying upon the werds “all through” 
the. defendants’ counsel has stated before -us his case of fraud in 
the following terms, There was a deeply laid conspiracy, says 
he, -between Mohendra Nath Kundu and the plaintiff from the 
beginning which was worked out according to the following 
plan. 

Mohendra Nath and Harendra Nath Kundu had originally 
2 as. 13gds. I k. r kr. share in the Tovzii Between 1925 and 1927 
they gave Bhujagendra Mustafi 13 gds. 1 k. x kr. share out of their 
‘share. Bhujagendra then made default in paying revenue and 
‘the said share was purchased by the Muktear Radhanath Roy 
‘for Rs. 400. Rachanath then reconveyed the same to Bhupendra 
‘Mustafi, son of Baujagendra. Then in 1927 Bhupendra mortgaged 
his share .to the plaintiff, who advanced a sum far in excess of 
‘the value of the share, This he did with the object that when 
-default in paying revenue for this share would be committed later 
on every One would be scared away from bidding at the sale of 
‘the said’ share and no recorded co-sharer would come forward in 
pursuance of the Collector’s declaration under Section 14 to take 
the share by paying up the arrear demand, seeing that the purchase 
of the share would be valueless, as it was subject to the heavy 
mortgage. By reason of the heavy mortgage a sale of the entire 
estate would thus be forced, Tke scheme worked according to 
the calculation of the plaintiff and Mohendra, for when separate 
account No. 7 was put to sale, no bids were cffered and none of 
the recorded co-sharers come forward to pay up its arrears with the 
result that the Collecter did put the entire estate to sale. At this 
stage wə may observe that there is absolutely no evidence to 
sustian the material facts in this chain. ' 

The learned Counsel continues the narrative in the following 
‘manner. The plaintiff having managed by the aforesaid scheme 
‘to have the entire estate advertised for sale thought out the next 
-step in the following way. He must purchase the estate cheaply 
‘and see that his purchase is not attacked by proceedings before 
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the Commissioner of the Division. The only person likely to 
thwart his plans. was the Midnapore Zemindary Co. Ltd. That 
Company gua proprietor had a small share, but had a valuable 
interest in the shape of Patni Taluks. The Company, must, 
therefore, be lulled by false hopes. The Company must be 
prevented in the first instance from offering rival bids at the 
revenue sale and after the sale must be induced not to take 
proceedings for the annulment of the sale. Accordingly, before 


the sale the plaintiff gave the Company to understand that its 


possession as Patnidar would not be disturbed by him, and after 
the sale continued to act in a manner, which would raise the 
belief in the company that he intended to fulfil his promise, , till 
the time for prefering an appeal to the Commissioner of the 
Division had passed. He then suddenly took a different attitude 
towards the company and showed himself in his true colours. 
We find no indication of this comprehensive case of fraud based 
on conspiracy formed between the plaintiff and Mohendra either 
in the judgment of the lower Court or in the evidence as adduced 
by the defendants, A material part of this conspiracy rests upon 
the ground that the plaintiff and Mohendra proceeded upon the 
calculation that none besides the Midnapore Zemindary Company 
would come to offer rival bids at the revenue sale. Why the Shaha 
Babus of Amla, who were also rich co-sharers, were left out of 
consideration by the alleged conspirators is not explained, and `, 
we do find in fact that strangers, namely, Satya Saran Banerjee and 
Brothers, offered bids and there was a neck to neck competition 
with the plaintiff (Bidsheet B—320). 

3. We will now deal with the case of fraud as pleaded in the 
written statement and also consider findings Nos. 4 and 5, findings 
ona case of fraud which, as we have already pointed out, goes 
beyond the pleadings. 

In order that the plaintiff may be charged with intentional or 
wrongful default in the payment of revenue due from separate 
account No, 7 it must be shown that he had a duty to pay the same, 
He was a mortgagee of this share but-he was not a mortgagee in 
possession. There was accordingly no legal obligation on him to 
pay revenue due for this skare. His security was also not at stake 
so long as the entire estate was not put up to sale by the Collector. 
If the separate account which was mortgaged to him was sold for 
its arrears his mortgage would have still subsisted on theland. The 
learned Subordinate Judge has also found that apart from contract 
between him and his mortgagor he was under no obligation to pay 
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up the arrears of revenue due from the said share. But the learned 
` Subordinate Judge has found that he had a contractual obligation. 
In this respect he has misconstrued the mortgige dead Ex. A(E, 1). 
By the terms of the said deed he, the plaintiff, did not take upon 
himself the duty to pay revenue, He had the oftion to pay the 
same, and in case he paid, he had the right to add the same to his 
mortgage claim. The foundation cf the charge of fraud on this 
head accordingly: disappears. 

4 Panchanan Mandal was the recorded proprietor of separate 
account No, 13. He was also the recorded proprietor of separate 
account No. 5. The last mentioned separate account which repre- 
sented an one anna share was recorded before April 1935 in the 
name of Mohendra and Harendra Kundu (C. 392). The revenue 
due in respect of that share fell in arrear and Panchanan Mandal 
purchased the same on the end April, 1935 by depositing the 
arrears (D. 4—-Part II) He was at that time the recorded 
proprietor of separate account No. 13 which represented 12 gundas- 
1 kara share. The defendants’ case as developed at the hearing 
was that the last mentioned share originally belonged to Hem 
Chandra Mustafi who mortgaged 10 gundas out of it to Mahendra’s 
father Manick Chandra Kundu who purchased the same in execu- 
tion of his mortgage decree. After that there was default in pay- 
ment of revenue and at the revenue sale Mohendra purchased the 


~ -same in 1930 (1337 B.S.) in the Benami of Panchanan Mondal, 


a clerk of the Muktear Radhanath Roy, who was also the Muktear 
of Mohendra Nath Kundu and of his father. The case that 
Panchanan Mondal was the Benamdar of Mohendra in respect of 
separate account No. 13 rests entirely upon the oral testimony of 
Haridas Bhaduri (D. W. 6). The witness was and is, according to 
him, an employee of the Muktear Radhanath Roy, and, after the 
death of Radhanath Roy, of his son Ramendra Nath Roy. He 
states that he was present at the time of the revenue sale, 
Mohendra was also present. Mohendra paid the money to 
Pancharan. The money was entered in Radhanath’s account book 
and with that money Panchanan purchased the separate account. 
We will have to comment upon the evidence of this witness in 
another connection but we may say at once that we do not believe 
this part of his evidence. The witness states that the Muktears 
Radhanath Roy and after him his son Ramendra Nath Roy were 
and are the agents of and had been acting on behalf of the 
Midnapore Zemindary Company for a long time, Ramendra is still 
the Am-muktear of the said Company, His evidence indicates that 
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the said Muktear Ramendra was and is ever jealous of guarding 
the interest of the Midnapore Zemindary Company Limited. 
Panchanan who is a clerk of the Muktear Ramendra and apparently 
under his control has not been examined by the defendant and no 
explanation has been given for not examining him, We will later 
on point out the reason, Ramendra Nath Roy, the Muktear, was 
present in Court when the witness was being examined. The - 
purchase of separate account No. 13 was made according to the 
witness through Radhanath’s Sheristaa The account book of 


Radhanath which according to the witness contained an entry to 


the effect that Mohendra Nath Kundu paid the price is not pro- 
duced. It would have been very valuable corroborative evidence. 
Besides these circumstances there is a document filed by Ramendra 


‘and signed by Panchanan himself which demolishes the defendants’ 
‘case on the point. After the revenue sale at which the plaintiff 


had purchased Ramendra, the said Muktear, .made an application 
‘on the roth December, 1935 for withdrawal of the surplus sale 
proceeds. The application was made on behalf of Bhujendra Nath 
Biswas and others, the owners of separate accounts Nos. 2 and 3, 
by Chamatkarini Barmanya, the owner of separate account No. 4, 
by Mohendra Nath Kundu and Harendra Nath Kundu as owner of 
separate account No. 5 and by Panchanan Mandal as owner of 
separate account No, 13. Separate a¢count No. 5 was then recorded 
in the Collector’s register in Panchanan’s name as also separate 
account No. 13 (see Ex. XX). Panchanan admits that he was 
Benamdar for Mohendra and Harendra in respect of separate 
account No. s only (Ex. T—B. 321). It appears tọ us tbat- it was 
for this document that both Panchanan and Ramendra have. been 
purposely kept back by the defendant company and Haridas 
(D. W. 6), who at best is a part time employee of Ramendra, has 
been put in the box to depose on the point. The defendants’ 
witness No. 5, Anukul, deposes that of the two shares standing in 
Panchanan’s name, Panchanan was the Benamdar of Mohendra in 
respect of one of such shares only [A 160(r)], This accords 
with Ex. T. Panchanan was admittedly Mohendra’s Benamdar 
in respect of separate account No, 5. We accordingly hold that 
the presumption afforced by the fact that separate account No. 13 
stands in the name of Panchanan has not been rebutted. We 
hold that the defendants have not been able to establish that 
Mohendra and Harendra were the real owners of that share. The 


- default of separate account No. 13 therefore has no bearing upon 


the case of fraud as made by the defendants at the hearing. There 
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-is besides no evidence of collusion between Mohendra and the 
plaintiff. Allthat is established is that Mohendra is a rich man 
and the father-in-law of the plaintiff's son. The fact of relation- 
ship only cannot establish collusion. There is no ‘point in the 
fact that Mohendra dil not come forward to purchase separate 
account No.7 under the option given by the Collector in this 
declaration made under section 14. Nor did many other. co- 
sharers, who had means, namely Mrs. Sujhamoyee Bose, wife of 
Mr, P. C. Bose, a barrister of this Court with a lucrative practice, 
nor the Shahas of Amla (see D, W. 6 at 173.1, 18 and D, W. 5 
- A 1601.25). The reason may be that separate account No. 7 
. was not worth having. None of them, nor the Midnapore Zemin- 
dary Company, offers bids when the entire estate was put up- to 
sale, An explanation has been attempted why the Midnapore 
Zemindary Co, Ltd. did not bid when the entire estate was put up to 
sale. That explanation covers one of the heads of fraud put for- 
ward for the first time at the hearing.’ The explanation and that 
charge of fraud is in our judgment an afterthought and rests on the 
most flimsy materials. We will now deal with that charge of fraud, 


$ This charge was not levelled ‘against the plaintif in any 
of the two written statements of the defendant company or of 
the other defendants. The plaintiff opened his case on the rst 
April, 1937, and examined 18 witnesses in Court. He closed his 
case on the 16th April. No suggestion was made to any of the 
„plaintifs witnesses and no indication was given by the defendants 
-up to that time. To support the case that the plaintiff was the 
real owner and *that the defendant company had treated him as 
such the plaintiff filed some correspondence with the company. 
He proved through his witness No. 3 Haripada Banerjee some of 
the letters written to the plaintiff by the company. They were 
marked Ex. 2 series (B. 348). The company’s counsel put in 
evidence copies of two letters filed by the plaintiff but not proved 
by that witness in his examination-in-chief [Exs,C and C (1) 
(B. 349 and 353) ]. He also proved. through this witness Ex, E 
(B. 347), a letter written by the plaintiff to the Collector in which 
he admitted that the private limited company Messrs. Raja Janki 
Nath Roy Narendra Nath Roy & Co, Ltd, was the real purchaser 


of the Touzi. The defendant later on examined on the g2oth - 


April, 1937, one witness An ukul (A 158) and through him for the 
first time stated this charge of fraud. The next witness Haridas 
(D. W. 6 A 164) was examined to corroborate Anukul, In his 


argument in Court the learned Counsel relied upon Ex. 2 series 
” e 
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is and Exs, Č and C x as affording corroboration of the story told by 
1939, Anukul and Haridas, and his argument proceeded upon the footing 


K that these letters exhausted the correspondence between the plain- 
umar Narendra 

Nath Roy tiffand the defendant company. That is not a fact, for Ex. 2 indi- 

Mi E Zemin, Cates that the correspondence did not begin with that letter, A 

dary Co., Ltd. good part of the defendants’ Counsel’s argument rests upon his 

R. C. Mitter, ¥, assumption that between the 27th November, 1935, when Ex. 2(c) 

E was written by the plaintif, and the 8th January, 1936, when 

Ex. C(1) was written, there was no correspondence between the 

parties, These letters co not show that the negotiations for 

settlement began before the revenue sale, nor do they show 

when and for what reasons those negotiations for settlement fell 

through. By themselves they do rot establish the case of fraud. 

They merely show, what has not been disputed by the plaintiff, 

that after his purchase there were negotiations for settlement 

between him and the company and those negotiations fell through 

because the parties could not agree. If this charge of fraud had 

been indicated before the hearing had begun the plaintif would 

have been in a position to meet it by producing the whole corres- 

pondence. The defendants’ counsel kept it up his sleeve ; if he 

had a mind to use these letters to support his case of fraud he 

should have filed the earlier correspondence, which, either in 

original or in the shape of copies, must be in the company’s posses- 

sion. The copy of the letter of the rst November, 1935 which 

is referred to in Ex. 2 was not even produced. In an earlier part 

of our judgment we have detailed this head of fraud. It rests 

entirely upon the defendant company’s story that the plaintiff 

made verbal promises, which he never intended from the beginning 

to keep, that he would not, if he was successful in purchasing the 

Touzi, disturb the company’s possession. The learned Counsel 

in this connection referred us to Section 17, sub-section (3) of the 

Indian Contract Act and said that his case comes within that 

sub-section. It is the defendant company’s case that whatever 

arrangement was made between the plaintiff and defendant com- 

pany in this respect was made in the course of conversations 

between the plaintiff and the company’s officers at Calcutta. No 

evidence has been produced by the defendant company to indi- 

cate, what was the nature of the arrangement. The managing 

agents of the company were Messrs, Andrew Yule & Co. a firm 

of a very big businessmen. Such an important conversation could 

not but have been held with a responsible and higher grade officer 


of the managing agents. It is unthinkable that a memorandum 
e ® 
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of the plaintiff's conversation on this important point would not 
be made by th2 officer with whom the plaintiff carried on oral 
negotiations. No direct evidence has;been produced, nor any 
attempt t> produce such evidence has been made by the defendant. 
No officer of the Calcutta office has been cited and examined. 
It is left to two witnesses Anukul (D. W.,5) and Haridas (D. W. 6) 
to prove this part of the defendants” case by indirect evidence, 
Anukul deposes that at the date of the revenue sale he was rather 
surprised as to why the defendant company had not instructed him 
to do anything with regard to Touzi No. 49r. He became inqui- 
sitive and asked Babu Baidyanath Adhicary, who was the pleader 
employed by the plaintiff to bid on his behalf. He does not say 
exactly what Baidyanath Babu told him but says that from the 
conversation he formed the tmfresston that the company had given 
him no instructions regarding Touzi No. 4gr “On account of some 
conversation regarding the sale between the plaintiff and the 
company.” This evidence is worthless and quite insufficient to 
sustain the defendants’ case of fraud. There is no evidence that 
the plaintiff had any interest in the District of Nadia before he 
acquired this Touzi. There is no evidence that Baidyanath Babu 
was the -plaintiff’s retained pleader, or the pleader whom the 
plaintiff usually consulted béfore the sale. He was no doubt the 
- plaintifs pleader in the suit which was instituted long after. 
If the defendant company had given any indication of its case 
while the plaintifs witnesses were being examined the plaintiff 
could have examined Baidyanath Babu as a witness to disprove 
it, There is further no evidence that Baidyanath Babu had any 
conversation on’ the subject with the plaintiff before the sale, 
Assuming the witnesses’ version to be true, on which we have 
grave doubts, we do not know what was the source of Baidyanath 
Babu’s knowledge. It further appears from the evidence of this 
witness that the conversation he had with Baidyanath Babu was 
of a casual nature, for he himself did not consider it of importance 
as he made no note of it anywhere. ‘His deposition bearing on 
the point about the withdrawal by the company of the surplus sale 
proceeds is quite unsatisfactory and ‘reflects unfavourably on his 
credibility. 3 

The evidence given by the next witness Haridas is even mote 
improbable. He says in his examination-in-chief that Mohendra 
requested Zim to see the plaintiff at his Calcutta residence. The 
purpose of Mohendra’s request was that the plaintiff desired his 
Master Ramendra Nath Roy, the Muktear, to act for him. In 
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cross-examination the witness was dislodged from this position and 
had to admit that it was Ramendra who was requested to see the 
plaintiff, This was natural, for Ramendra was the Muktear and had 
a reputation of competency. The wilness (explained ?) the implication 
of his admission and said immediately that in one of the letters writ- 
ten by Mohendra to Ramendra a request was made to the latter to 
take the witness with him (Ramendra) to the plaintifi’s Calcutta 
residence. This letter has not been produced. It is unthinkable 
that Ramendra should be asked specifically to take the witness 
with him when he would go to so see the plaintiff. According to 
the witness he was at best at that time a part time officer of 
Ramendra and then not an important one. His cross-examination 
however leaves the impression that he was not Ramendra’s 
employee at all. He was a pleader’s clerk, the clerk of Mr. Jyotin- 
dra Nath Roy. In a later part of his crossexamination he admits 
that Ramendra did not go down to see the plaintiff and he alone 
went. This is remarkable. He was at mest playing second fiddle 
and if Ramendra did not keep Mohendra’s request to see the 
plaintiff we think that it is highly improbable that the witness 
would go down alone. The story told by him that he went to 
Calcutta and saw the plaintiff is highly improbable. More improbable 
is the story that the plaintiff received him cordially, took him 
upstairs, discussed matters with him and made the statement 
printed at the bottom of A. 165 and top 166. The learned Judge 
says he was satisfied with the demeanour of this witness and of 
Anukul. The estimate of the evidence of a witness made by the 
trial Judge who had seen the witness is entitled to great weight. 


‘He had the advantage of seeing the witnesses. But that does not 


relieve the appellate Court from examining the probabilities and 
circumstances of the whole case. Ina case where the story told 
by the witness is highly improbable having regard to the circums- 
tances in the case the Court of appeal would be justified in reject- 
ing his testimony. [See observations of Woodroffe and Mookerjee 
JJ. in Laljee Mahomed v. Guzdar (1)]. 


The fact that Ramendra has not been examined, though he is 
still the Am-Muktear of the defendant company, the fact that the 
letters said to have been written to him by Mohendra have not been 
produced, the fact that no officer of Messrs, Andrew Yule & Com: 
pany with whom the plaintiff is said to have had conversation was 
examined, the fact that this plea of fraud was not pleaded in añy 
of the written statements filed and that no suggestion was made 

(i) (1915) L L. R. 43 Calc, 833; 23 C. L. J. 190. © 
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when the plaintiff’s witnesses were examined lead to the conclu- 
sion that this part of the defendants! case is an afterthought and 
a false one. The plaintif did not examine himself because the 
charge of fraud as laid against him in the written statement rested 
entirely on a point of law, and on the construction of the mortgage 
instrument Ex. A, which Bhupendra’ Mustafi had executed in 
his favour. We hold_that it was unfair to the plaintif when the 
learned Subordinate Judge allowed evidence to be led by the 
defendants on this head of fraud, We disbelieve the said case. 
. We accordingly reverse this finding cf the Subordinate Judge also. 


6. The case of estoppel pleaded by the defendants rests on the 
following allegations. The defendants say that the plaintiff who 
was the mortgagee of separate account No, 7, no doubt got the 
preliminary decree for sale before he .purchased the entire estate 
at a revenue sale, but the final decree for sale was passed after the 
- revenue sale. If he desired to insist on the rights of a purchaser 
ofan entire estate at a revenue sale he ought to have applied 
under section 73 of the Transfer of Property Act to the Court and 
ought to have asked the Court to embody in the final decree the 
fact that the property had been sold’ at revenue sale free from 
encumbrances and the fact that his charge asa mortgagee had 
been trans ferred on the surplus sale proceeds representing separate 
account No, 7. He did not do this, with the result that the final 
decree was for sale of the said separate account. He later on 
applied for satisfaction of bis dues as mortgagee decree-holder 
by attaching the surplus sale proceeds, This conduct of the 
plaintiff misled the defendants and the company instead of taking 
proceedings before the Commissioner of the Division for annul- 
ment of the sale withdrew its share of the sale proceeds, it being 
also a recorded proprietor of separate account No. 14. To deter- 
mine this question it is necessary 'to consider the following 
points : 

(i) What was the representation made by the plaintiff or what 
was conveyed by his conduct. 

(ii) Did the defendants know of the representations so made 
by the plaintiff and 

(iii) Did the defendants or any one of them act on the faith 
of the said representation and did they alter their position. 

The preliminary decree in the plaintifi’s mortgage suit was pas- 
sed on the 26th July, 1935. It was inthe usual form. If the sum 
- of Rs, 6673-4-0 was not deposited by the mortgagor within the 
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31st October, 1935, the mortgaged property was to be sold 
(B. 327). On the 23rd September, 1935, the plaintiff purchased 
the estate atthe revenue sale. Before the time for making appli- 
cation to the Commissioner for annulment ofthe sale had elapsed 
the final decree in the mortgage suit was passed on the 31st 
October, 1935 (B. 332). The final decree’ followed the preli- 
minary decree, On the 17th December, 1935, plaintiff filed his 
application for execution (Ex. 6—B. 337). In-the roth column 
of his tabular statement he made his position absolutely clear, He 
stated that the purchase by him at the revenue sale was free from 
encumbrances and his charge as mortgagee had been transferred 
to the surplus sale proceeds. This is what section 73 of the 
Transfer of Property Act enacts. His prayer was that an order 
may be passed to prevent the judgment-debtor, the mortgagor, 
from withdrawing the surplus sale proceeds and for taking steps 


. for bringing the said surplus sale proceeds in Court. We fail to 
_ see how any person could come to the conclusion that the plain- 
_ tiffs representation was that he had purchased the estate subject 


to encumbrances and without power to annul under-tenures, 
There is besides no evidence on the side of the defendants that 
they had searched the records of the mortgage suit, or had acted 
on the faith of any representation of the plaintiff. None has 
come forward to say that either the Midnapore Zemindary Com- 
pany or the other defendant had not taken any steps for annulling 
the revenue sale because they had been misled by the plaintiff’s 
conduct. Haridas (D. W.6) is the only man whose evidence 
has some bearing on the point. All he says is that on instruc- 
tions of the defendant company its pleader Mr. Jatindra Nath 
Mukherjee searched the records not of the mortgage suit, but of 


. the revenue sale case (A. 166 1, 24), 


There is a further difficulty in the defendant company’s way. 
The company was, as we have already stated, a co-proprietor of 
the estate. Onthe roth December, 1935, ise. 7 days before the 
plaintiff made the application, Ex. 6, for execution, the Company 
made an application to the Collector for withdrawal of the sale 
proceeds, (Ex. 14—~B. 356), and the surplus sale proceeds were 
later on actually withdrawn by it. The application was made 
after the time for appealing to the Commissioner of the Division 
under section 25 of Act XI had expired. But these facts would 
have prevented the company urging irregularities of the revenue 
sale, if any, in the Civil Court (section 33). The company 
attempts to make the case that it would never-haye withdrawn the 
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surplus sale proceeds which would have prejudiced it if the plain- 
tiff had not made the representation conveyed to it by his conduct 
that bis purchase was subject to encumbrance, We have pointed 
out that no such representation was made by the plaintiff or 
conveyed to the defendant. To meet the difficulty presented 
by the fact that the company’s application for withdrawal was 
earlier in point of time than the plaintiff’s application fur execu- 
tion, Haridas (D. W.6) says that the Muktear Ramendra who 
had a power of attorney from the, company, made the said appli- 
cation on his own responsibility without informicg the company. 
Later on the company was informed but it instructed Ramendra 
not-to proceed further in the matter till he got definite instructions 
to withdraw the money. The company, then instructed its pleader 
Mr. Jatindra Nath Mukherjee to search the records of the 
reyenue sale case and after Mr. Mukherjee had completed the 
_ search and made his report the company instructed Ramendra to 
withdraw the sum ard then the money was actually withdrawn on 
the 16th January, 1936. Wecnnnot believe this story told by the 
witness. The company had its head-office at Calcutta and Ramen- 
dra was a Muktear residing and practising at Krishnagcre in the 
District of Nadia. If any such instructions had been given they 
must have been conveyed by letters, In any event they would 
have been in writing. Where are these letters or written instruc- 
tions? None’ bas been produced. Ramendra avoids the box. 
What was the result of Mr. Jatindra Nath Mukherjee’s inspection 
we do not know. Where is his report and why has he not been 
examined? These require explanation and none has been offered 
by the defendant company. There is no evidence on the side of 
the defendants to sustain any of the grounds necessary to establish 
the case of estoppel. We had had arguments-for days on this 
point and the point of fraud with no substantial foundation on facts. 
Mr. Sen Gupta says that the evidence of Haridas. must be true 
because there must have been these'instructions by the company 
to Ramendra, because otherwise Mr. Mukherjee would not have 
searched the records of the revenue sale case and the payment 
from the Collector's office would have been received much earlier 
than the 16th January, 1936. There’ would have been some basis, 
even then a very slender one, if Mr. Mukherjee had been asked 
to search the records of the mortgage suit also. The interval 
between the application for withdrawal and the actual withdrawal 
of the sale proceeds does not necessarily lead to the corclusion 
that the company had in the meantime asked Ramendra not to 
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adda proceed further. What was the total amount of surplus sale 
1939. proceeds was only calculated in the Collector's office on the 14th 
Kumar Narendra December, 1935 (B. 317). The Collector asked for a report from 
Nath Roy the record-keeper when the company applied for withdrawal of its 


Ve 
Midnapore Zemin- share of the surplus sale prcceeds. The said report was drawn up 


dary Con Li on the 17th December (B. 356). The Christmas vacation inter- 
R. C. Mitter, Fe  vened shortly after, The next Kist day for the payment of revenue 
ai due from all the revenue paying estates in the district was the rath 
January, 1936. The Collector had other duties to attend to and 
all are familiar with the fact that in Government departments 
things do not move swiftly, an idea expressed by the phrase “ red- 
tapism.” We accordingly hold that there is no substance in the 

defendants’ case of estoppel. 

7. Dr. Basak, the learned Advocate for the appellant, ‘has 
argued that the defendants cannot resist ejectment as their tenures 
have not been duly registered ia the Common Register of tenures. 
He says, firstly, that tenures in respect of undivided shares of 
land cannot in law be registered in the Common Register and, 
secondly, that inasmuch as the applications for registration had 
been made beyond the time mentioned in section 45 of Act, XI, 
the registrations were ultra vires. In support of his first conten- 

‘tion Dr. Basak has referred us to sections 37, 38 and 39 of the 
Act and says that the intention of the legislature was to - prevent 
- ejectment of a tenure-holder from specific and defined portions of 
land in his possession, if he had registered his tenure. His tenure 
must accordingly comprise 16 annas share of specific lands. We 
co not see how the said sections bring out the said intention. 
A tenure can in law comprise undivided parcels of land. All that 
is required is that the tenure must be held immediately under the 
proprietor or proprietors of the estate. If this condition be ful- 
` filled the tenure-holder, provided he applies in time, is entitied to 
$ have his tenure registered in the Common -Register, and if it is 
registered he is entitled to enjoy the protection given by the third 
exception mentioned in section 37. We therefore overrule the 
first ground urged by Dr. Basak. l 
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The material facts bearing upon the second contention of Dr, Svit 
Basak are tabulated below. 1939. 
ee adi 
Kumar Narendra 
ae Roy 
Midnapere Zemin- 
E” ; ; , dary Co., Ltd. 
No, of suit Date of creation| Date of applica- | Date °—— 
and of tion for registra- of R, C. Mitter, F. 
appeal. tenure. tion of the same, | registration — 
T. S. 45 of 1936= 23- pee | 19 47-1862 


F. A. 203 of 1937 | (Ex. H.-B, 18) |(Exe MM—Bzoo) jr 1-1 1-1862 
(defendant Midna- 


pore Zemindary 23-3-1860 


Co. Ltd.) (Ex. Hi=-B23)|, Do. Do. 
T. S, 46 of 1936= Pee 28-7-1862 
„F. A. 204 of 1937 | (Ex, DD—B:) |' (Ex. GG) 30-10-1862 
(defendants Phani- 
bhusan Bose and "3-10-1844 ' 28-7-1862 
another). (Ex. DD1—Bs) |(Exs. B212 to 226) Do. 
2I-II-Iĝ51 
(Ex. DD2—B9) Do. Do, 
3-10-1354 - 
(Ex. DD3—B14) | Do. Do. 








“Section 45 as it stands at present is the result of many amend- 
ments, The section as it was on the 4th May, 1859, when Act XI 
received tbe assent of the Governor-General, provided a time limit 
-of 3 years from the 4th May, 1859 for the registration of tenures 
created before that date. With regard to tenures created after the 
4th May, 1859, the time limit was three months from the date of the 
creation of the tenure. In 1862 however Sectidn 43 was repeated 
and re-enacted in another form by Act IIi of that year. The 
Act received the assent of the Governor General on the 2rst April, 
1862, Section 2 of the said Act provided that applications for 
registration of tenures created before the 4th May, 1859 were to 
be made within three years of the arst April, 1862, and’ that 
. applications for registration of tenures created between the qth 
May, 1859 and the 2rst April, 1862 must be made within three 
months from the 21st April, 1862. According to the plain mean- 
ing of this section applications for registration òf all the tenures 
involved in the two suits had been made within time, Dr. Basak 
however argues that applications for registration of the tenutes 
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giles created by Ex. H ‘and Ex. Hz had already been barred when 
1039. Act III of 1862 was passed. That Act, says he, cannot extend 
Kumar Narendra the period of limitation of a dead application. It can only extend 
ae Roy the period of limitation of an application which was alive on the 


Midnapore Zemine 21st April, 1862 according to the provisions of Section 45 as it 
dary Los, S originally stood, In support of his proposition he relies upon the 
R. C. Litter, F. observations of Sir Richard Couch in Afpsaswami Odayar v. 
Eg Subramania Odayar (1), and of the Right Hon’ble Mr. Ameer 
Ali in Khunnilal vy. Gobind Krishen Narayan (2). This argument 
of Dr. Basak does not touch the tenures involved in Title Suit 
No. 46 of 1936. Asa general proposition and in the absence of 
any expression of intention by the legislature to the contrary it 
is well established that extension of the period of limitation of a 
suit of a particular kind by a new Act cannot revive a right of 
suit which had already been barred by the repealed Act. In the 
case before us we have, however, to construe Act III of 1862. 
The preamble expresses the object of the legislation. Section 45 
of the original Act is repealed by Section 1 and the words of 
Section 2 are clear and specific. Tenures created after the 4th 
May, 1859 are divided into two classes, those created before the 
21st April, 1862 and those created after. The period of limita- 
tion for application for registration of both these classes is the 
same, namely, three months but the starting point is different. 
In respect of those created between the 4th May, 1859 and the 
21st April, 1862, th? starting point is expressly stated to be from 
the 21st April, 1862 and in respect of other tenures created after 
21st April, 1862, the starting point is to be the date of creation. 
In Section 2 the whole field is occupied and the legislature has 
made its intention clear. We accordingly overrule Dr. Basak’s 
second contention also and hold that the tenures created by Exs. H, 
H(z), DD, DD(1), DD(2) and DD(3) were duly registered. 
This view of ours makes it unnecessary to consider whether 
the question of the validity of the registration can be raised in a 
Civil Court after a year of the registration. Mr. Sen Gupta 
contends that it cannot. He says that the right to contest the 
validity of registration is given only by Section 48 of the Act. He 
says that to such a suit Article 14 of, the First Schedule to the 
Indian Limitation Act applies. In our judgment Section 48 
contemplates a suit between the -grantor and persons claiming 


under him on the one part and the grantee and his representatives 
(x) (1888) L. R, ide A. 1€7 (169); I. L. R, 12 Mad. 26 (33). 
(2) (1911) L. R. 38 I, A. 87 uor and 102); I. L. R. 33 All. 556 (366); 
» 43. C. Le J. 575 (583). 
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on the other. A purchaser ofan entire estate at a revenue sale 
does not claim through the old proprietor who may have created 
‘the tenure. He has a paramount right, The revenue sale may 
take place years after the grant. His rights are declared. by the 
main provisions of Section 37. He who claims protection must 
bring his case within one of the exceptions, If he relies upon 
exception 3 he will have to prove that the tenure had been duly 
registered, i.e, registered in accordance with the provisions of the 
Act dealing with registration of tenures. If the tenure has been 
registered either in the common or the special Register, the pre- 
sumption would be that it had been duly registered but the revenue 
purchaser cannot be precluded by any principle of law from 
‘showing that it was not duly. registered. Suppose a Collector 
had registered in the common Registera tenure which was not 
held immediately under the proprietors ‘on the misapprehension 
it was so held. The fact of the registration cannot in our judg- 
ment prevent the ejectment of the tenure-holder in a suit filed 
by the purchaser of the entire estate: at a revenue sale if it be 
shown that the tenure-holder was in fact a mediate tenure-holder. 
We hold that such a purchaser could also. show that the Collector 
had no jurisdiction by reason of the breach of Section 45 to register 
the tenure and that the Act of registration was witva vires, A 
similar view was taken by this Court in Mahammad Mehdi Hassan 
Khan vy. Sheoshankaw Pershad Singh (1) with respect to the 
Collector’s powers under Settions 10 and rr of the Act. 

“The other points have been raised by Dr. Basak, one concerns 
the tenures involyed in appeal No. 203 of 1937 and the other the 
tenure created by Ex. DD(3) involved in: Appeal No. 204 of 1937. 

The point raised in Appeal No. #03 is that so much of the 
lands of the tenures as are defined in column No. 6 of the 
common register are protected. He refers to Section 40 of the 
Act, and says that the principle is that a revenue purchaser may 
know his exact position from the Common Register, which 
would ordinarily be the only document available to him. Section 4o 
mentions the particulars which are to be given in an application 
for registration, The applicant is to state the said particulars 
“so far as they are ascertainable.” If his application does not 
contain all the particulars mentioned therein it is for the Collector 
and Collector alone to ask him to fill up the gaps. But if the 
Collector does, in spite of defects in his application, register his 
tenure, the tenure itself is protected. The tenure-holder cannot 

(1) Coni L. R. 39 Cale. 3533 14C. L. Je 552 
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. be ejected by the purchaser at the revenue sale from any portion 


of the lands included in the tenure. 

The special point raised in Appeal No. 204 is that by Ex. DD3 
a tenure was created not only in respect of lands held by the 
proprietor Guru Charan Biswas gua proprietor but also in respect of 
lands held by him in.jote right, f.e. in subordinate right. As the rent 
was a consolidated one for both classes of interests the Collector 
had no jurisdiction to register the tenure in view of the provisions 
of Section 38. This point was not raised by the plaintiff in the 
lower Court and the Bengalee document is not very clear. We 
accordingly do not allow Dr. Basak to raise this point, 

We accordingly hold that the plaintiff cannot eject the fdefen- 


- dants from the lands covered by their tenures created by ‘Ex. H, 


H(1), DD, DD(1), DD(z2) and DD(3). This leads us to the 
consideration of the last finding of the Subordinate Judge which 
raises a question of identity. 

8. The appellant’s case as presented before ‘us is that the 
chit lands of Mouza Sadipore, which lie in Mouzas Sreerampore, 
Mirgoy alias Mirgy, Joyrampore, Kanainayar and the two chaés 
Azlampore, 2°8 acres of lands included in Nazirpore, 6°55 acres 
in Pratapnagore and char Muktarpore situated in the District of 
Murshidabad are not included in the defendant company’s Patni 
Taluks. The plaintiff apppellant claimed more in the lower 
Court, before us has given up his claim to the rest, 

Ex. YY (2), the revenue survey map of Sadipore.— 

Ajlampore prepared in the 1854 (Map No.16), shows that 
these Mouzis had ¢/# lands in other Mouzas. ,It was admitted in 
the lower Court and has been admitted before us that the said chit 
lands are the chi# lands of Village Sadipore. The chif lands are 


Bighas Cattahs Chittaks 
22 13 Ô in Sreerampore 
ő I2 o in Mirgy 
2I 8 © in Joyrampore 
36 3 O in Kanainagar 
657 9 6 in Alamporechak 
(No. 1) which was 
later on called 
Mahisakhola) 
and 984 t2 9 in Alamporechak 
. (No, 2). 


Total 1728-17-13. The Thak maps of Sreerampore, Mirgy, 
Joyrampore etc, also show the căff lands of Sadipore in these 
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villages (Mans Nos, 8,-10, 12,9 and 5). „The area of the villages 
Sadipur and Alampore proper was shown as 2636 B.—6 C.—7 Ch. 
The defendant company is in possession of these ci? lands as 
parts of their Patni Taluks and the said lands are shown in the 
Cadastral Survey map and Khatians, Whether chif lands of Sadi- 
pore and the other lands mentioned above are included in the 
company’s Patni Taluks or not də pends upoa the construction of 
Ex. H and Ex. H (1). .The two documents were executed on the 
-same date and the terms- are identical.’ Both parties say that the 
documents-have not been correctly translated and so the original 
Bengali documents were placed before us by both the parties. 
The translation of Ex. H. (B. 18) follows the original more closely 
than that of Ex. H (1). We accordingly proceed upon the said tran- 
-slation making necessary corrections at some places. The passage 
beginning from line 20 of page 18 ‘literally translated would 
-run thus: “I having notified that I will grant Patni settlement of 
-my four annas share in #i7 Mouza Sadipore and Mouza Rajapore 
and Mouza Alampore and Mouza Hayetpara including Jamnagore— 
four Mouzis and one para—included inthe aforesaid Dihi inclu- 
ding Khamars and of my 4as. 8gds. 3k.;5d. share in khas khamar 
Topla, the resumed chakran formerly of Thakurdas Roy and 
. others, and of my gas. 8gds. 3k, 5d. share of Diar Kartickpore 
otherwise called Muktarpore which is beyond the limit of the 
river Kharia (Kharia nadir hoidapar).” The passage beginning 
from 1. 9 of page 19 ought to run thus; 

“By acquiring- Patni rights the said’ company shall enjoy for 
ever, generation „after generation, all lands included in its grant— 
avajiat, culturable, waste, rayati, khamar, orchard, jalkar, Jalkar, 
bankar, beels, jheels, ditches, tanks, ats, ghats, land and water, 
tenanted lands and all avajiat, in which I have Zemindary 
rights.” 

The documents Ex. H and Ex, H (1) make it clear that the 
grantors did not grant settlement of their shares in the whole 
Touzi but in 4 specified villages, of their shares in the resumed 
chakran Topla and their shares in Diar Kartickpore. With regard 
to Sadipore they indicated clearly that the grant covered their 
share in #i7 Movzi Sadipore. They did not qualify the other 
three Mouzas by the word nij We accordingly hold that the 
grantors did not include in the grants the chit lands of Mouza 
Sadipore in other villages. Mr. Sen Gupta, however, contends 
that the ¢#i# lands had passed to the grantee by the pa:sage at line 
g of page 19 which we have translated above. He says that the 
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words avajiat means chit lands. That is not the accepted meaning, 
In Wilson’s Glossary (page 31) the word avaji has been defined 
thus “Applied specially to detached portions of lands which are 
either rent free or have been recovered from the retrocession of 
rivers.” 

The word arajiat occurs in the general and omnibus clause 
which is added to every Bengalee document. The grantors make 
it clear that the grantee is to have Jdeels, jhils etc, and all lands 
etc, which are within the lands of which they had made the grant 
in the preceding part of the document. The said clause does 
not, in our judgment, extend the grant to other lands. The 
appropriate idea expressed by the word arajfat is the idea of 
accretion from the river bed. From maps Nos, ry and 18 the 
position of the lands can be ascertained. It was a compact block 
with the river Jellangi, which is another name for the river Kharia, 
as its western and northern boundaries. In our judgment the 
passage beginning from line 9 page 19 does not pass the cAif lands 
of Sadipore but gives the grantee the right to the accretions gained 
from the river bed. 

The defendant company’s right to ckay Muktarpore on the 
northern and western bank of river Kharia (char Muktarpore in 
the District of Murshidabad shown in a part of map No. 2) depends , 
upon the meaning of the word Zoddagar, Map No. 14 is the 
revenue survey map of Diar Kartickpur alas char Muktarpur 
in District Nadia. It shows that part of river Kharia which is 
south of Chandipur, Aditpore and Par Diar as its northern 
boundary, Nutlydanga, char Odoytopore, char ,Gorebhanga and 
Fulya as its eastern boundary. and Narayanpore as its 
southern boundary and Neahmutpore and Fajealnuggor as its 
western boundary; These are exactly the boundaries of char 
Muktarpore which were given by the Patnidar in his application 
for registration under section 40, made shortly after the grant and 
which appear in the 6th column of the common register (B. 200), 
the word Kabya there being an obvious slip for Fulya. The 
Indigo Company shortly after the grant understood that it got 
char Muktarpur on the one side of the river Kharia, which lay in 
the District of Nadia. Besides the words “Zoddapar river Kharia” 
cannot in our judgment mean lands on doth sides of the river. 
The word odd, kadd or kudd mean boundary, limit (Wilson's 
Glossary p. 192) and word gay or fara means river bank or bank, 
The grant therefore was of lands on one side of the river. The 
word foddapar was used for the purpose of excluding from the 
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grant the bank of the river. We accordingly hold that the Patni 
Taluk does not include char Muktarpore in the District of 
Murshidabad as shown in the settlement map. 

The defendant company cannot also retain possession of 6. 
55 acres in Pratapnagar alas Protappur and 2.8 acres of Nazir- 
pur as they are not included in the Patni grants. These lands 
are not the cif lands of the remaining three Mouazas, namely, 
Rajapur, Azlampore and Hayetpara. There is no foundation for 
the finding of the Subordinate Judge that the lands of Pratap- 
nagore as shownin the Thak map within two parallel red lines 
Ex. Q Q (1) (Map No. 4) was later on made parts of six Mouzas 
Sadipur, Mirgay etc. [A. 212 l 38 to 213 1.5 where the Judge 
gave a wrong reference ; for Ex. YY (2) should be substi:uted 
Ex. QQ (1) ]. Columns 5, 6 and 7 of the statememt appended 
to map No, 4 prepared in 1852 show that the said lands had 
been resumed by Government as part of the river bed. There 
is no evidence that the said lands were made parts of any of the 
said Mouzis, between r832 and 7860 when Ex. H and Ex. H (1) 
were executed, 

The last point which remains to be considered is to what 
reliefs the plaintiff is entitled. Before we define them it is neces- 
sary to notice that the Patni Taluks created by Exs. H and H (1) 
cover 8 annas share in the four villages, xij Sadipur, Azlampur, 
Rajapur and Hayetapara including the para Jamnagore. This 
block of land goes by the name of Patni Mahal Sadipur in the 
Sherista of the defendant company. The record-Ofrizhts show 
that the company ds in possession of 9g as, 6 gds. 2k. 2 kr, (see for 
instance Khatians Nos, 8 (1), 9 and 3 of Mouza Rajapore), Some 
of these Khatians, as for instance xs. 26 and 30 have not been 
printed. Although the defendant company did not produce all 
its collection papers, though asked by the plaintiff to do so, so 
much as has been produced show that the company is collect- 
ing rent in gas. 6 gds. 2k, 2 krs. share (see Ex. ro—~B, 296). 
It is protected to the extent of 8 as, share only, The plaintiff 
must have joint possession to the extent of 1 a, 6 gds. 2 k, 2kr, 
share of these four villages (Order VII; rule 7 of the Code Civil 
Procedure), 

In Suit No. 45 of 1936 the plaintiff is accordingly entitled to 


(a) declaration of his zemindary right to the lands in suit except 


Pardiar 3 
(b) joint possession with the defendant company in respect of 
z apna 6 gandas 2 karas 2 kranti of #i7 Mouza Sadipur, Mouzas 
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Rajapore, Azlampore, Hayetpara ‘including Jamnagore, thar is in 
the lands. described in schedule z of the plaint ; - 


(c) khas possession after ejecting the defendants from the 
chit lands of the above mentioned Mouzas, that is of the land 
mentioned in schedule 4-.of the plaint including the lands ‘in 
Mouzi Mirgay -but excluding lands in Mouzv. Pardiar ; 

(d) -mesne profits. in respect of the lands for--which we have 
decreed either joint -possession or khas possession from the 2gth 
March, 1935, till the plaintiff gets possession or till the defendant 
company relinquishes possession after notice or up to three years 
from this date, whichever is earlier. Such mesne profits to -be 
assessed by the lower Court and would proceed upon the basis 
of the. rent which the defendant company has realised or could 
have realised for its tenants. l l 

.. As tbe success has been divided it would have been proper 
to direct the -parties to bear their costs throughout, but as the 
greater part of the.time ‘occupied in the hearing had been taken 
np by the defendant in its attempt to substantiate the charge of 
fraud and other points and as the defendant has lost on all: points 
except one, we direct ‘that the plaintiff do recover half his costs 
of this Court and’ -of the Court below from the defendant 
company. >~ - 

In Suit No. 46 of 1936 the plaintiff will have only a declaration 
of Zemindary title in the suit lands and his otl.er prayers are re- 
fused. -In this case the parties. will- bear their respective costs 
throughout. - 


nat; J. ay agree,” . 
A, T. Me — Appeals partly allowed. 
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. COO ERJI UMERSEY & Co. 
{ On APPEAL FROM TAE HIGH COURT oF JUDICATURE 
AT Bompay. ] 


Procedure ~ Mortgage granted by partnership—Dissolution - Unregistered 
assignment of partnership property to new partnership by retiring partners 
— Retiring partners’ interest in mortgaged property not transferred because 
assignment not registered —Action by new partnership to enforce mortgage 
security—Amendment of plaint by adding retiring partners as co-defendants 
with mortgagor —Whethker action maintainable —Duly registered assignment 
of partnerskip property executed by retiring partners pendente lite—Whether 
effective to entitle new partnership to sue— -Code of Civil Procedure, (Act V 
of 1908), Order r, rule 10, Order 17, rule 1, Order 22, r7. ro(1), Ir. 


A firm consisting of nine partners in 1925 granted a mortgage of two houses. 

-In 1926 seven of the partners retired from the firm, purporting one of them 
Orally and the other six by a written document to assign to the remaining 

partners the plaintiffs, their whole interest in the partnership property. Neither 

the written nor the verbal assigament was registered under the Indian Regis- 

tration Act or, consequently, effective to transfer to the plaintiffs the assigning 

‘partners’ interest as mortgagees in the mortgaged property. In 1927, the new 
- partnership, consisting of the two plaintiffs as continuing partners, brought an 
action’ against the mortgagees by way of enforcing _ the mortgage against 

the mortgaged property. The trial Judge having upheld the defendants’ 

objection that the retiring partners’ interest in the mortgaged property had not 

passed to the plaintiffs, so that all the necessary parties had not been joined in the 

action, granted leave to amend by adding the seven retiring partners as co-defen- 

dants. Those partners thereupon executed a new deed of assignment in favour 

of the plaintiffs, which was duly registered. At the resumed hearing, the tria! 

Judge dismissed the action because the only proof of the plaintiffs’ title to the 

mortgaged property was the unregistered document of 1926, and he refused to 

have regard to the subsequent registered Srnec mient made by the retiring part- 

ners pendenté lite : 


Held (1) that, while it would have been morë satisfactory that the retiring 
partners should have been joined as co-plaintiffs, yet, when once they had been 
joined as co-defendants, all- the necessary parties were before the Court, which 
could accordingly grant the plaintiffs the appropriate relief. 


(2) That the effect of the second registered deed of transfer was to 
- make the plaintiffs the persons entitled to sue although, at the beginning 
‘ o 
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of the suit, the appropriate persons had been the nine partners of the old 
partnership. : 

Privy Council Appeal No. 51 of 1938 froma judgment and 
decree of the High Court, Bombay, dated March 16, 1937, 
(Beaumont, C.J. and Blackwell, J.) reversing a decree of that 
Court in the original civil jurisdiction dated February, 13 and July 
30, 1935. 

The appellant, Monghibai, and her husband since deceased, 
in 1925 borrowed Rs, 1,2 o,cOo frcm a partnership called Cooverjt 
Umersey and Co. The loan was secured in the first place on a 
quantity of cotton, with a right in the lenders to have recourse 
for any deficiency to certain house property of the borrowers. In 
November, 1926, the partnership was dissolved, six of the retiring 
partners executing a transfer purporting to assign their interest 
in the partnership property to the respondent, Cooverji Umersey, 
and his father, who were also partners. That document, not 
being registered under Section 17(1) (b) of the Indian Registration 
Act, 1908, was accordingly ineffective to transfer an interest in 
immovable property, and therefore did not operate to transfer 
the retiring partners’ interest as mcrtgagees in the mortgaged 
property. An oral assignment by the seventh retiring partner of 
all his interest in the partnership to the respondent and his father 
was similarly ineffective for the same reason, 

The respondent and his father continued to carry on the 
partnership under the same name, and in January, 1927, they 
brought an action against the mortgagors to recover the sum due 
to them and to realise the mortgaged property. The matter 
before Wadia, J., who on the first hearing upheld an objection 
by the defendants that all the parties necessary were not before 
the Court, but granted the plaintiffs leave to amend by adding 
the retiring partcers as co-defendants. On the resumed hearing, 
he dismissed the action on the ground that the plaintiffs’ only 
evidence of title to the mortgaged property was. the document 
of 1926 which was inadmissible because unregistered, and that 
the plaintifis could not rely on the assignment executed between 
the two hearings in writing by all the retiring partners, in favour 
of the respondent (his father having died), and duly registered. 

The plaintiff appealed from that decision to the High Court 
in its appellate jurisdiction, and the appeal was allowed. The 
defendant mortgagor Monghi Bai now appealed to His Majesty in . 


_.Council. 


C. S. Rewcastle, KC, and P, V. Subba Row, for the Appellant ; 
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Prima facie the respondent clearly had no right to sue to’ realise 
the mortgaged property, for he sued as the representative of the 
new firm. The document of 1926 because unregistered was not 
operative to effect any transfer of the partnership interest in immo- 
vable property away from the retiring - partners, Therefore the 
mortgagees’ interest never passed to the yespondent, but remained 
in the nine original partners including the respondent. ' The 
necessary parties were accordingly not before the Court. Even 
if that defect could be cured, which, it 18 submitted, it could not, 
because the unregistered assignment was the only evidence of the 
plaintiffs’ title to the mortgaged property and it was inadmissible 
for that purpose because unregistered, the retirisg partners had 
debarred themselves from bringing any action to enforce the mort- 
gage by virtue of the assignment in writing executed in August, 
1934, which transferred their whole interest in the partnership 
property to the respondent. On any view, therefore, it is sub- 
mitted, the action was not maintainable, 


A, M. Dunne, K, C, Sir Thomas Strangman, K.C. and 
C. Bagram, for the Respondent. It is submitted that if any defect 
of title resulted from the failure to register the assignments of 
1926, the adding of all the retiring partners as co-defendants 
Cured it. Its effect was to bring before the Court all the parties 
interested. in the mortgaged property, and there was accordingly 
no reason why the suit should not proceed. That result accords 
entirely with the realities of the situation. The retiring partners 
having disclaimed all interest in the question, it is only proper 
for the remaining partner to be able te enforce the rights which 
are expressed in that disclaimer to be vested in him alone, 


Further, the respondent ‘was entitled to sue by virlue of the 
assignment made’ in August, 1934, and duly registered. What- 
ever effect it may have had on- the interest in the subject-matter 
of the suit of the retiring partners, as’ assignors, it surely enables 
the respondent, as assignee, to enforce rights in respect cf property 
which has been assigned to him. That document, therefore, was 
it is submitted, in itself sufficient to entitle the respondent to 
maintain the suit. ; 


Their Lordships’ judgment was delivered by 


Lord Porter : This case raises a short point for the decision of 
the Board. It is an appeal from the judgment and decree of the 
High Coyrt at Bombay i in its appellate jurisdiction dated the 16th 
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March, 1937. By its judgment the Appeal Court affirmed a 
decree of the High Court in its ordinary original civil jurisdiction 
dated the 30th July, 1936. 

Up to and after the year 1925 afirm of Cooverji Umersey 
& Co. were carrying on business in partnership in Bombay. In 
1925 it consisted of nine partners, Cooverji Umersey, the respon- 
dent, his father Umersey Katchra, and seven others who were the 
defendants Nos. 4 to ro below. 

On the 30th September, 1925, one Mawji Waghji and his wife, 
the appellant, borrowed Rs. r2c,ooo from the firm and gave a 
promissory note for that sum in favour of the firm. The advance 
was secured by certain bales of cotton and at the same time the 
title deeds of two houses belonging to the appellant and to her 


- husband and situated at King Lane and Borah Bazar Street were 


deposited with the firm by way of equitable security and as further 
cover for the loan. In case of default the firm was to have re- 
course to the bales of cotton in the first instance and against the 
house property for any deficiency. 

In pursuance of this arrangement the firm sold the bales 


of cotton, leaving, however, a large -portion of the debt unpaid. 
In November, 1926, seven members of the firm retired, leaving 
the respondent and his father the only remaining members. 


Of those seven the tenth defendant, Bhulabhai Devi, pursuant 
to an oral agreement made on the 6th November, 1926, with the 
respondent and his father retired from the firm, paid to them the 
sum of Rs, 17,000 for his share of the losses of the business, releas- 
ed all his share, right, title and interest in the assets, outstandings, 
property and good will of the partnership business in favour of the 
respondent and his father, and agreed to execute in their favour all 
such transfers as might become necessary for better and more 
effectively assigning and transferring his share, right, title and 
interests. l 

On the 17th November, 1926, the other ‘six defendants 
—Nos, 4 to g—executed a document ptrporting to assign their 
interest in the partnership property to the respondent and his 
fither. 

This document was not registered in accordance with the terms 
of section 17 (1) (b) of the Indian Registration Act, 1908, and 
it was contended by the appellant and was not disputed by the 
respondent that neither the tenth defendant’s oral agreement nor 
the written document of the 17th November were effective to 
transfer an interest in immoveable property. The mortgage rights 
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in the house property therefore remained in all the original P.C. 
partners, 1939. 
After November, 1926, the respondent and his father continued Monghibai 


to carry on business in the firm name. On the zrst January, 1927, Cooverji. “U mersey. 


the firm as then constituted brought the present suit in the High fora Babiah: 
Court of Bombay against the appellant and her husband for a —— 
declaration that the plaintifs were equitable mortgagees of the 

two houses, for an order that the defendants pay them the sum of 

Rs, 133,00 with interest on Rs, 120,000 at g per cent. per 

annum from the rst January, 1927, uatil judgment, and that in 

default of payment the mortgiged properties might be sold and the 

proceeds applied in and towards payment of the plaintiffs’ claim. 

In this action the respondents raised a counter claim, No ques- 

tion now arises with regard to the cotton, promissory note or the ` 

counter claim, but it was and is contended on behalf of the 

appellant that the suit in respect of the equitable mortgage of the 

houses was not maintainable inasmuch as the proper parties to the 

suit had not been joined. In her submission the houses not 

having passed under the unregistered assignment of the 17th 

November, 1926, still remained vested in the original partners and 

could only be recovered in an action in which they were plaintiffs or 

at least were parties. i 


Pending the trial of the action the respondent’s father Umersey 
Katchra died on or about the 21st October, 1928, leaving the 
respondent solely entitled beneficially to all the assets, outgoings, 
property and good will of the partnership business and to the sum 
of Rs. 120,000 ånd to the benefit of the mortgage securing it. 


The case came on for hearing before Wadia J. on the 28th June 
and oth August, 1934. and the appellant thereupon raised the con- 
- tention that the transfer was ineffective as it had not been registered, 
and that the property had never passed from the original partners to 
the present respondent and his father. With this contention the 
learned Judge agreed, but allowed the suit to proceed and oral 
evidence to be given in case the respondent could prove some oral 
terms of dissolution which should be admissible. 


To meet the objection that all the necessaty parties had not been 
joined the plaintiffs applied that the seven retiring partners should 
be placed on the record as co-plaintiffs or as co-defendants. Upon 
this application the learned Judge granted leave to amend the title 
of the suit by adding the retiring partners as defendants and by 

-making the necessary consequent amendments in the plaint, 
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Š Ci Following this order the seven retiring partners were added as 
1939. defendants and the appropriate amendments made. oo 

Monghibai Defendants 4 to ro put in a joint written statement referring to 


v. : 
Cooverji Umersey. the document of the ryth November, r926, and stating that they 


— had transferred all their interest in the assets of the firm 
GORE TOEN: and had no further interest in the amount due from their co- 


defendatts, 

It appears that after the hearing before the learned Judge and 
before the making of the written statement all the seven retiring 
partners had executed a fresh deed dated the 22nd August, 1934, 
transferring the assets of the firm to the respondent as sole owner of 
the business. This deed was duly registered and was relied upon 
by the respondent and defendants 4 to ro. 

The case came on for hearing before the learned Judge for the 
second time on the r1th December, 1934, when two of the retiring 
partners, one of whom had and the other of whom had not executed 
the document of ryth November, 1926, gave evidence and stated 
that they made no claim to any of the assets of the firm. The 
respondent also attempted to put in evidence the documents of the 
17th November, 1926, and of the 22nd August, 1934, but this 
evidence was rejected. 

After hearing the evidence the learned Judge delivered judg- 
ment, holding that the only proof of the respondent's title was to be 
found in the document of the 17th November, 1926, and that as it 
required to be registered it could not transfer the property and was 
inadmissible in evidence. He also rejected the contention based 
on the second document since it bad been executed subsequently 
to the institution of the suit, He accordingly held that the suit was 
not maintainable. 

From this judgment the respondent appealed on the ground that 
the learned’Judge should have allowed the defendants 4 to ro to 
be made co-plaintiffs, but that in any case once they had been made 
defendants all parties interested were before the Court and appro- 
priate relief could have been given, 

The Appeal Court allowed the appeal on the ground that as soon 
as the application to join the other seven partners was granted by 
the learned Judge and the amendment made, the Court had before 
it all persons interested in the equitable mortgage the creation of 
which was not in dispute. 

The learned Chief Justice stated that the respondent was clearly 
before the Court as plaintiff, although, in bis view, inaccurately 
described as Cooverji Umersey & Co, Moreover the Court 
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had all the other persons interested in the equitable mortgage 
before it as defendants and in those circumstances why the Court 
could not grant a decree enforcing the equitable mortgage he had 
great difficulty ia understanding,. In his view, with which Rang- 
nekar J. agreed, the action in which the plaintiffs were described as 
Cooverji Umersey & Co. must in the circumstances be con- 
sidered to have been brought by the respondent and his father. At 
that time, however, the right to recover had not passed from the 
Original nine partners since the oral and written but unregistered 
transfers were ineffective to bring about that result. The suit, 
however, could and would logically have'been properly constituted 
if it had been amended by making the nine partners plaintiffs. But 
the same result could be achieved by ‘making the seven retiring 
partners defendants since in that case all the parties would be before 
the Court, Technically the respondent’s name should be substituted 
for that of the firm, inasmuch as the father was dead and the respon- 
dent was the sole owner of the partnership property, but such a 
change constituted only a formal amendment and once it was 
made judgment could be entered for the respondent since he alone 
was beneficially entitled and the defendant partners disclaimed 
any interest. 

The Appeal Court accordingly ordered the plaint to be amended 
by inserting the name of Cooverji Umersey in place of Cooverji 
Umersey & Co. and the suit was rewitted to the lower Court for the 
trial of the issue raised by the counter claim. 

After hearing issues the learned Judge on the goth July, 1936, 
passed the usual preliminary mortgage decree for payment of a sum 
of Rs, 137,287-2-8 with interest and in default of payment that the 
respondent should bə entitled to apply for a decree absolute for 
the sale of the mortgage security. The second defendant appealed 
against the preliminary mortgage decree and this appeal was 
dismissed with costs and the decree passed accordingly on the 
rth March, 1937. It is from this decree that the present appeal 
is brought. 7 

The only question argued before their Lordships was whether 
this suit was maintainable by the present respondent. 

By Order r, Rule 10, of the Code of Civil Procedure -— 

 (T)secossveeesethe Court may at any stage of the suit, if satisfied 
that the suit has been instituted through a Jona jide mistake 
and that it is necessary for the determination of the real matter in 
dispute so to do, order any other person to be substituted or added 
as plaintiff upon such terms as thé Court thinks just, 
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“(2) The Court may at any stage of the proceedings, either 
upon or without the application of either party, and on such terms 
as may appear to the Court to be just, order that the name of any 
party improperly .joined, whether as plaintiff or defendant, be 
struck out, and thatthe name of any person.who ought to have 
been joined, whether as plaintiff or cefendant, or whose presence 
before the Court may be necessary in order to enable the Court 
effectually and completely to adjudicate upon and settle all the 
questions involved in the suit, be added.” 

It was not disputed that the bringing of the action in the names 
of the two remaining partners as plaintiffs was due to a genuine 
mistake and in any case this order gives the Court full power to 
amend the parties at anytime. If, as was admitted in argument 
and as their Lordships think, the mortgagee’s interest in the two 
houses did not pass to the respondent and his father by reason of 
the unregistered document of the 17th November, 1926, and the 
oral agreement made by the roth defendant, that property remained 
in the pine original partners. In those circumstances their 
Lerdships agree with the Appeal Court, thinking it would have 
been more satisfactory that the seven retiring partners should 
have been made co-plaintiffs instead of cc-defendants, but it may 
be that they objected to being so joined or there may be other 
reasons which do not appear on the record for joining them as 
co-defendants. In any case they were so joined, the record amen- 
ded, and no appeal from the learned Judge’s order was made. 
Tke whole of the necessary parties were therefore before the Court 
and there seems no reason why the appropriate, relief should not 
have been given. f i 

It has long been recognised that one or more of several per- 
sons jointly interested can bring an action in respect of joint 
property and if their right to sue is challenged can amend by 
joining their co-contractors as plaintlffs if they will consent or as 
co-defendants if they will not. Such cases as Luke v. South 
Kensington Hotel Company (1), and Cullen v. Knowles (2), are 
examples of this principle. Nor indeed would it matter thata 
wrong person had originally sued though he had no cause of 
action. See Hughes v, The Pump House Hotel Co., Ltd. (No.2) 
(3). Once all the parties are before the Court, the Court can 
make the appropriate order and should give judgment in favour 


(1) (1879) 11 Ch. D. 121. 
(2) [1898] 2 Q. B. 380. 
(3) [1902] 2 K. B. 485. 


Von, LXX,] PRIVY COUNCIL, 


of all the persons interested whether they, be joined as plaintifis or 
defendants. Prima facie, therefore, the trial Court in the present 
case should have given judgment in favour of the eight of 
the original partners who survived, though some of them had 
been made defendants. See Cullen v, Knowles( u.s. ) (1) at 
pe 382. 

But it was argued that even if this view be true seven of the 
original partners had by the transfer of the 22nd August, 1934, 
made jpendente lite assigned all their rights and interest in the 
mortgaged houses and could not thereafter maintain an action 
for sale in respect of them. No doubt itis true that parties who 
have assigned the whole of their interest pendente lite cannot ask 
for judgment in respect of an interest which is no longer theirs. 
But it does not follow that their assignees are thereby precluded 
from recovering. If it were so, no assignments of property during 
the course of atrial would be possible, Such a contention is, on 
the face of it, improbable, and it is now dealt with by Order 17, 
Rule r, of the Rules of the Supreme Court, which states :— 


“A cause or matter shall not become defective by the assign- 
ment of any estate or title pendente lite.” - 


But apart from the rule the principle has long been estab- 
lished in English law, and examples will be found in such cases 
as Seear v, Lawson (2), and Campbell v. Holyland (3). The same 
principle is applied in India and is now embodied in Order 22, 
Rules 10 (1) and 11, which provides :— 


“In other cases of an assignment, creation or devolution of 
any interest during the pendency of a suit, the suit may, by leave 
of the Court, be continued by or agairst the person to or upon 
whom such interest has come or devolved. 


“In the application of this Order to appeals, so far as may be, 
the word ‘plaintifl? shall be held to include an appellant, the word 
‘defendant’ a respondent, and the word ‘suit? an appeal.” 


Therefore though at the beginning of the suit the appropriate 
“persons to recover were the nine original partners, once the trans- 
fer of the 22nd August, 1934. was made, the party entitled to sue 
was the present respondent. As their Lerdships have indicated, 
apart from the assignment of the 22nd August, 1934, a decree 
should Jrima facie have been passed ‘for the eight survivors of 
(1) (1898) 2 Q. B. 380. 
(2) (1880) 16 Ch, D. 121. 
(3) (1877) 7 Ch. D. 166, 


259 
P.C. 
1939. 
nan 
_Monghibai 
v 


Cooverji Umersey. 


Lord Forter. 


„mm ja 


270 


P;CÇ; 


aa a 


1939 


a si 


Monghibai 


v. 
Cooverji Umersey. 


Lord Forter. 


ioten Aai 
. 


hy 
NQ 


m 
© 
t3 
D 


Fune, 0. 


| 


THE CALCUTTA LAW JOURNAL. (Von, LXX, 


the original partnership, but all eight were before the Court, the 
respondent after amendment in fact alone was plaintiff, and the 
retired partners expressly disclaimed any iaterest. 

In those circumstances their Lordships think the Appeal 
Court were right in locking at the substance of the matter and 
ordering the decree to be passed in favour of the respondent alone, 
But in any case once the assignn.ent of the 22nd August, 1934, was 
executed, the respondent alone was entitled to recover and the 
decree was tightly passed in his favour. 

One further argument urged on behalf of the appellant was that 
to grant the relief asked for would be to make the registration law 
of India of no effect. 

In their Lordships’ view, haying regard to the grounds which 
they have given for affirming the judgment of the Court of Appeal, 
no such objection can be sustained. 

They will humbly advise His Majesty that the appeal be dis- 
missed and the order of the Appeal Court affirmed. The appel- 
lant must pay the costs of this appeal. 


Harold Shephard ; Solicitors for the Appellant. 
T, L. Wilson & Co: Solicitors for the Respondent. 


Re GC, Appeal dismissed. 


t 


PRESENT : Zord Thankerton, Zord Porter and Sir George 
Lowndes. e 


C. P. MATTHAN AND OTHERS 
D. 


THE DISTRICT MA GISTRATE OF TRIVANDRUM 
AND ANOTHER, 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT Mapras.] 


Criminal law~Extradition— Procedure—Habeas Corpus—Jurisdiction of 

' High Court with regard to application for writ in respect of person alleged 

to be improperly detained in custody—Application to be treated as made 

under Criminal Procedure Code=~Extradition warrant—Right of person 

to whom custody of accused granted in warrant to resist application —Fro- 

cedure, on application — Requirements as to form of warrant —Code of Crt» 

~ minal Procedure (Act V of 1868) section 491—Indian Extradition Act 

(XV of 1903), sections 8A, 22—Rules for the procedure of Political Agents 

for the surrender of accused persons to Native States (No. 1862 1. A. May, 
13, 1904) RR. 2,7—Madras High Court Appellate Side Rules, RR, 2, 2A, 
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There is no longer jurisdiction in India to issué the prerogative common 
law writ Of kabeas corpus in matters dealt with by section 491 of the Code of 
Criminal Procedure, 1898, and accordingly an application for such a writ to a 
judge alone in sucha matter is void, since it falls to be treated as an applica- 
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tion under the section, Girindra Nath Banerjee v. Birendra Nath Pal (3) The District Magis- 


approved, 


Rules 2 and 2A of the Madras High Court Appellate Side Rules apply to an 
application for directions under section 491 of the Code of 1898, the words “all 
applications for a writ of kabeas corpus” being apt to cover an application 
under that’section. A single Judge of the High Court has accordingly no jurise 
diction to deal with such an application. 


Extradition warrants were issued in the following form for the arrest of 
certain persons: “To the Chief Presidency Magistrate, Madras. Whereas” 
(name of the accused) “‘....scesssseesees WHO is reported to be residing at” (address) 
“stands charged with offences punishable under sections 410, 419, 421, 480 and 
also sections 99 and 104 of the ‘Travancore Penal Code corresponding to sections 
407, 418, 420, 477A, 109 and 114 of the Indian Penal Code committed in the 
Travancore State, you are hereby directed to apprehend the said... and 
surrender him to the frontier police station of the Travancore State for produc- 
tion before the District Magistrate, Trivandum.” A Judge of the Madras High 
Court having issued an order nist for a writ of habeas corpus in respect of the 
persons named in the warrants, the District Magistrate of Trivandrum presented 
a petition praying that that order should be quashed. 


Held, that that magistrate was entitled thus to maintain’ his right to obtain 
custody of the accused persons, inasmuch as'he was the authority to whom, 
according to the terms of the warrants the accused were to be delivered, and the 
person who would control their custody and to whom an application for restora- 
tion of the prisoners to his own custody would be made by the Political Agent 
of Madras under rule 7 of the Rules for the Procedure of Political Agents for 
the surrender of Accused Persons to Native States made under section 22 of the 
Act of 1903. ° 


‘On various objections as to form raised on the warrants, 


Held (:) that the Court was not entitled to examine, on evidence; whether 
the conditions laid down by the Extradition Act and the Rules made under 
section 22 of that Act have been complied with, and that the accused persons 
were not entitled to an opportunity to satisfy the Court that the offences 
charged must have been committed in Madras or that the charges were bogus, 
the issue of the warrant being an executive act of the Government of India 
and one which was safeguarded in various ways by the Act or the Rules. A 
failure by the Resident_ to satisfy himself in accordance with Rule 7 that there 
wasa prima facie case against the accused would not properly be the subject 
of an enquiry by the Court, but should be stated to the Magistrate on an 
application to him to report to the Local Government under section 8A of 
the Act, 


(2) That, no form of warrant being prescribed by the Act or the Rules, the 
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warrants in question sufficiently and clearly described the offences charged against 
the accused persons. 


(3) That the warrants complied with the direction in section 7 (1) of the 
Extradition Act that a warrant in respect of a person should be “for his arrest 
and delivery at a place and to a person or authority indicated in the warrant’, 
all that was required being that the place and person should be sufficiently 
indicated to enable the magistrate to whom the warrants were addressed to act 
in pursuance of them and give directions accordingly. 


(4) That the absence of a date did not invalidate the warrants, there being 
no provision in the Actor the Rules either directly or implicitly requiring 
warrants to be dated. 

Privy Council Appeal No. r02 of 1928 from (1) a judgment of 
the Full Bench of the High Court, Madras, dated November 4, 
1938, (Sir Alfred Leach, C. J, Madhavan Nair, Veradachaniar, 
Wadsworth and Lakshamana Rao JJ.) on a reference by a Division 
Bench of the same Court, dated November 2, 1938, (Burns and 
Stodart, JJ.); (2) a judgment of that Division Bench, dated 
November 7, implementing the judgment of the Full Bench ; and 
(3) a consequential judgment of the same Division Bench, dated 
November 7 dismissing an application for a writ of habeas corpus 
granted by Pandrang Row, J. 

In October, 1938, certain warrants were issued by the Resident 
for the Madras States under section 7 of the Indian Extradition 
Act, 1903, and addressed to the Chief Presidency Magistrate, 
Madras, for the arrest of C. P, Matthen, K. C. Mammen Mappilla), 
K. M. Eapen and K., V. Verghese, the present appellants. The 
warrants were all in the same form and stated that the accused 
stood charged with offences under specified sections of the Travan- 
core Penal Code corresponding with sections, also specified, of 
the Indian Penal Code, committed in Travancore, and directing 
the Magistrate to apprehend them and surrender them to the 
frontier police station of the State of Travancore, for production 
before the District Magistrate of Trivandrum (Travancore), the 
present first respondent. The appellants were all arrested under 
the warrants in Madras on the instructions of the Chief Presidency 
Magistrate, the second respordent. The accused were described 
in the warrants as directors of the Travancore National and Quilon 
Bank, Limited, stated to be in liquidation, but the fourth appellant 
denied that he was a director of the Bank. 

On October, 21, 1938, when the accused were about to be taken 
away from Madras, a petition (No. 985 of 1938) was presented under 
section 491 of the Code of Criminal Procedure, 1898, for a writ of 


habeas corpus in respect of all the accused to Pandrang Row, J. 
o 
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. together with a petition (No. 986 of 1938) asking for a stay of 


execution of the warrants. On petition No. 986, the Judge ordered 
the Magistrate to detain the appellants in his own custody and not 
to send them away from Madras, Later on the same day the 
Crown Prosecutor presented a petition (No. ggo of 1938) for vaca- 
tion of Pandrang Row J.’s order on petition No. 986 on the ground 


that it had been made without jurisdiction as, under Rule 2A of the 


Madras High Court Appellate Side Rules, jurisdiction under 
section 491 of the Code of Criminal Procedure could only be exer- 
cised by a Bench of the High Court. On October, 24, Pandrang 
Row, J., dismissed petition No. 990, holding that his jurisdiction 
could not be taken away by Rules. On October, 26, the Judge 
granted petition No. 985, directing a writ of Aadeas corpus to issue 
to the Chief Presidency Magistrate, the writ being made returnable 
before the Judge himself, on the 28th. On the 26th, the first 


, respondent presented a petition (No. 103 of 1938) supported by 


the Superintendent of Police, C. I. D., Travancore, to the High 
Court under section s6tA of the Code of Criminal Procedure and 
section 223 of the Government of India Act, 1935, that Pandrang 
Row J.’s various crders should be quashed for lack cf jurisdiction, 
A Division Bench (Burns and Stodart, J7.), having made an order 
on that petition suspending the operation of the writ nist, referred 
certain questions of law to a Full Bench who on November 4, 1938, 
gave judgment holding that Pandrang Row, J., had no power to 
issue the writ, and that the application (No, 985) under section 491 
of the Code must be dealt with by the Criminal Bench. The 


Division Bench, consequently made orders dismissing petition 
No. 985 and granting petition No. 1003 against that judgment and 


those orders, the accused now appealed. 

D. N. Pritt, K. C., C. Sidney Smith and Krishna Menon for the 
Appellants, 

Sir Wilitam Jowitt, K.C. and Jokn Foster tor the first 
Respondent. 

J. M, Tucker, K, C, W, Wallach and J. Megaw, for the second 
Respondent. 


Their Lordships’ judgment was delivered by 


Lord Thankerton: This isan appeal from (1) a judgment 
of the Full Bench of the High Court cf Madras, dated the 4th 
November, 1938, in Criminal Miscellaneous Petition No. 1, 003 of 
1938, which, on a reference by a Division Bench of the same Court, 
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o -held that the orders of Pandrang Row J.,a single Judge of the 
1939. Court, on an application for writ of Zadeas corpus and relative 
C.P. Matthen applications, and dated the arst, 24th and 26th October, 1938, 
The District Magis- made in Criminal Miscellaneous Petitions Nos, 986, 990 and 985 
trate of Trivandrum. ‘Of 1938 respectively, were null and void, (2) a judgment and order 
Lord Thankerton, 4 the said Division Bench, dated the 7th November, 1938, made 
—— in petition No, 1,003 inimplement of the above judgment, and 
(3) a judgment and. order of the said Division Bench, dated the 
-qth November, 1938, made in petition No, 955, dismissing the 
application for a writ of Zabeas corpus. 


The appellants challenge the validity of certain warrants issued 
by the Resident for the Madras States under section 7 of the 
Indian Extradition Act (XV of 1903) to the Chief Presidency 
Magistrate of Madras, under which they were arrested, and they 
ask to be discharged. The course of procedure which has been 
followed has raised importa nt questions as to the jurisdiction of 
the High Court of Madras to issue a writ of Aabeas corpus in the 
present case, and as to the competency of a single Judge of the 
High Court to issue such a writ or the analogous writ under section 
491 of the Code of Criminal Procedure (V of 1898). 

The warrant against the first appellant was in the following 
terms, 


“To the Chief Presidency Magistrate, 
Madras, 


Whereas My, -C, P, Matthen, Director of the Travancore 
National and Quilon Bank Ltd. (which is now uxder liquidation), 
who is now reported to be residing at Marble Hall, Sterling Road, 
Nungumbakam, Madras stands charged with offences punishable 
under sections 410, 419, 421, 480 and also sections 99 and 104 
of the Travancore Penal Code corresponding to sections 409, 418, 
420, 477A, rogand 114 of the Indian Penal Code committed. in 
the Travancore State, you are hereby directed to apprehend the 
said Mr. C. P, Matthen and surrender him to the frontier police 
station of the Travancore State for production before the petit 
Magistrate, Trivandrum. 


Herein fail not. 
( Sgd, ) C. P; Skrine, 
Resident for the Madras States.” 


The warrants against “the other three appellants were in the 
same terms. The fourth appellant denies that he isa director of 
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the bank, but that is not material at this stage, It will be noted 
that the warrants were not dated. The appellants were all arrested 
in Madras on the instructions of the Chief Presidency Magistrate, 
who is the second respondent in this appeal, on the zoth October, 
1938. The Travancore National and Quilon Bank was formed by 
the amalgamation of two banks and was incorporated in Travancore 
in September, 1937, though the head cffice was in Madras and 
the larger part of its business would appear to be carried on in the 
Madras Presidency. The appellants, who are Travancore subjects, 
had taken up residence in Madras in 1937, in order to conduct 
the business there. The District Magistrate, Trivandrum, 
referred to in the warrants, is the first respondent in this 
appeal, 

Learning that the appellants were to be taken to Travancore 
by a train leaving at rr am. on the azst October, 1938, and 
having in view that the High Court did not sit until ro, 45 a. M., 
the sons of the first and second appellants presented a petition 
(No. 985 of 1938) under section 491 of the Code of Criminal 
Procedure for a writ of abveas corpus in respect of all the appel- 
lants early on the morning of that day to Pandrang Row Jaa 
Judge of the High Court, at his residence, This petition was 
supported by an affidavit by the son of the first appellant, and 
along with ita further petition (No. 986 of 1938) was presented 
to the Judge asking fora stay of execution of the warrants, On 
the latter petition (No. 986 of 1938), Pandrang Row J. made the 
following order, viz, :== 

“As the matter is extremely urgent the Chief Presidency 
Magistrate, Egmore, should detain these prisoners in his custody 
and not send them away from Madras pending further orders of the 
High Court,” 

The appellants had meanwhile been produced before the 
Chief Presidency Magistrate, and made an application for a 
reference to the Local Government under section 8 (a) of 
the Indian Extradition Act. While this application was in 
course of being heard, the order passed by Pandrang Row J. was 
produced and the Magistrate thereupon remanded the appellants 
to custody. 

Subsequently on the same day, the Crown Prosecutor presented 
a petition (No. 990 of 1938), praying that the order of Pandrang 
Row J. on petition No. 986 be vacated, mainly -on the ground that 
it was passed without jurisdiction, as, under Rule 2 (a) of the 
Appellate Side Rules of the High Court, jurisdiction under section 
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491 of the Criminal Procedure Code could only be exercised by a 
Bench of the High Court, and not by a single Judge. This petition 
No. 990, was heard by Pandrang Row J. on the 22nd October, 
1938, and on the 24th October the learned Judge made an order 
in petition No. ggo refusing to vacate the order for stay in petition 
No. 986, and dismissing petition No. 990. The learned Judge 
held himself to be bound by the decision of a Full Bench of the 
High Court of Madra in Zn re Gobindan Nair (1), to the effect 
that the High Court had jurisdiction at common law to issue a 
writ of Zadeas corpus, and he held that such jurisdiction was vested 
in each of the Judges of the High Court, and could not be taken 
away by Rules, 

On the same day, the 24th October, 1938, the first of these 
petitions, No, 98s, came before a Bench of the High Court (Burn 
and Stodart JJ.), who refused to proceed with the matter, as 
Pandrang Row J. was seizzd of it. In answer to the Court, 
counsel for the applicants stated categorically that the application 
was for a common law writ of Zadeas corpus and not a petition to the 
High Court to exercise its powers under section 491 of the Criminal 
Procedure Code. On the 26th October, 1938, Pandrang Row J. 
heard petition No. 985, and made an order that a writ of Aadeas 
corpus should issue to the Chief Presidency Magistrate, returnable 
before himself on the 28th October, 1938, and a writ sss# was 
accordingly issued. 


On the same day, the 26th October, 1938, the District Magis- 
trate, Trivandrum, the first respondent in this appeal, presented a 
petition (No. 1003 of 1938) to the High Court, under section 561A 
of the Code of Criminal Procedure and section 223 of the Govern- 
ment of India Act, 1935, praying that the orders of Pandrang 
Row Jj., dated the 21st, 24th and 26th October, 1938, should 
be quashed as having been made without jurisdiction, and 
calling the present appellants as respondents. This petition was 
supported by an affidavit by the Superintendent of Police, C.LD., 
Travancore. 


This petition No, r003, came on for hearing on the 27th 
October before Burn-and Stodart, JJ., who as the hearing could 
not be completed on that day, made an order suspending the 
operation of the writ mss, issued under the order of Pandrang Row 
J., dated the 26th October, and staying further proceedings on 
petition No. 985 until the further orders of the Court should be 


(1) (1922) I. Ly Ry 45 Mad, 922, 


» 


Vou. LXX,] PRIVY COUNCIL, 


known, with a direction to the second respondent to keep the 
: prisoners in his custody till further orders. 

After the further hearing on petition No. 1003, Burn and 
Stodart, JJ., on the 2nd November, 1938, referred the following 
questions of law to a Full Bench :— 

“(1) Can this High Court or any Judge of it issue the common 
law writ of Aadeas corpus in any of the cases covered by section 49T 
of the Criminal Procedure Code? 


(2) Can an application for a common law writ of habeas corpus 
or for directions under section 491 of the Criminal Procedure Code 
be heard and disposed of by a single Judge of this Court? In 
other words; Are Rules 2 and 2A of the Appellate Side Rules 
intra or ultra vires ? 


(3) ifa single Judge has power to issue the common law writ 
of habeas corpus, is the writ issued by our learned brother Pandrang 
Row J. on the 26th October liable to be quashed by this Court for 
the reason that it has been issued in contravention of the rules in 
force in the High Court in England ?” 


In stating their reasons for the order of, reference the learned 
Judges dealt with contentions submitted to them as follows :—The 
petitioner, the first respondent in this appeal, submitted three 
contentions: in the first place, that the High Court has no juris: 
diction to issue the common law writ of Aadeas corpus in cases, 
which admittedly include the present case, covered by section 491 
of the Criminal Procedure Code; the learned Judges held them- 
selves bound to reject this contention by reason of the decision of 
the Full Bench in Govindan Nair’s case (1), already referred to, but 
gave reasons why they thought that it should be reconsidered. In 
the second place, the petitioner maintain that even ifthe High 
Court had still power to issue the common law writ of Aadeas 
corpus nevertheless rule 2 was intra vires and binding on all Judges 
of the Court, and that, accordingly, a’ single Judge had no power 
to deal with such proceedings ; the learned Judges held this to be 
well founded. In the third place, the petitioner maintain that 
even if a single Judge has jurisdiction to issue the common law 
writ of Aabeas corpus the procedure in this case had not been proper 
in that Pandrang Row, J. had made the writ returnable to himself 
and not to the Court, during term time, which was in contravention 
ot the rules in force in the High Court in England, which would 
apply in the case of a common law writ in the High Court of 
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Madras; the learned Judges agreed with this contention. The 
respondents—the present appellants—maintained two arguments: 
first, that in a criminal matter, such as this one, there was no right 
of appeal but the learned Judges held that the Court was entitled 
to entertain the petition by virtue of section 541A of the Criminal 
Procedure Code. Inthe second place, the respondents objected to 
the docus standi of the petitioner, who had not beena party to the 
application for a writ; the learned Jucges rejected this objection. 
Having regard to the importance of three of the questions argued 
before them, the learned Judges made the reference already 
mentioned. 

On the 4th November, 1938, the Full Bench (Sir Alfred Leach 
C. J, Madhavan Nair, Veradachariar, Wadsworth and Lakshmana 
Rao JJ.) having heard arguments, made an order in which the 
questions were answered as follows :— 

“(1) The common law writ of Aadeas corpus does not run in 
British India in a case like this, Assuming that the Court formerly 
had the power to issue a writ of Aadeas corpus in a case like this, that 
power bas been taken away and the powers conferred by section 491 
of the Code of Criminal Procedure substituted. 

(2) Rules 2 and 2A of the Appellate Side of this Court are 
intra vires the Court’s powers. 

(3) Mr. Justice Pandrang Row’s order issuing a rule wisi was 
passed without jurisdiction and is consequently null and void. 

(4) The position therefore is that the application filed by the 
respondents under section 491 of the Code of Criminal Procedure 
must be dealt with in accordance with the rules of the Court which 
means that it must be dealt with by the Criminal Bench.” 

In the same order the learned Chief Justice directed that the 
application under section 491 (No. 985) should be placed before 
the Criminal Bench on the following Monday, the 7th November, 
The reasons of the Full Bench for their judgment were subsequently 
given on the 8th November in a judgment delivered by the Chief 
Justice, 

The proceedings in petition No. 1,003 were resumed by Burn 
and Stodart JJ. on the 7th November, 1938, when they made an 
order in accordance with the answer of the Full Bench, setting aside 
the order of Pandrang Row, J. in petition No. 985, dated the 26th 
October, 1938, which directed the issue of the writ visi already 
referred to. : 

On the same day, the 7th November, 1938, Burn and Stodart JJ., 
dealt with petition No. 985, which came -before them under the 
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direction of the Chief Justice. After hearing arguments and con- 
sidering the affidavits, the learned Judges delivered judgment and 
made an order dismissing the petition, 

This appeal is taken against (1) the judgment of the Full Bench, 
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dated the 4th November, 1938, on the questions referred to them trate of Trivandrum 


in petition No. 1,003, (2) the judgment of the Division Bench, 
dated the 7th November, 1938, in petition No, 1,003, and (3) the 
judgment of the Division Bench, dated the 7th November, 1938, 
dismissing petition No. 985, 

Counsel forthe appellants submitted four contentions, viz, s=- 

t. That the first respondent had no /ocus standi in the matter 
raised in the appellants’ petition No. 985, and that, for the same 
reason, his petition No. 1,003 was incompetent and should not have 
been entertained. 

2. That rules 2 and 2(a) of the Appellate Side Rules were 
uliva vires, or, in any event, were not applicable to the present case, 

3. That the warrants were illegal and invalid for the following 
reasons, (æ) that there is definite jurisdiction in the High Court to 
examine, On evidence, whether the conditions laid down by the 
Extradition Act and the rules made thereunder for issue of the 
warrants have been complied with, (4) that, when thus examined, it 
would be found that such conditions had nct been complied witb, 
(c) that, in any event, the warrants were ex facie invalid, in respect 
that—- 

(i) they did not show that the conditions had been complied with, 

(ii) that they did not show sufficiently with what offences the 
appellants were charged, or when they were committed, 

(iii) that they did not sufficiently show where and to whom the 
appellants wera to be delivered up, and 

(iv) that they were undated. 

4. That jurisdiction to issue the common law writ of Zadeas corpus 
in a case such as the present still subsisted, and that Pandrang 
Row J. had jurisdiction to order the issue of the writ nisi. 

On the first contention, their Lordships are clearly of opinion 
that the first respondent was entitled to intervene in the appellants’ 
petition No. 985, and that the petition No. 1,003 was competently 
presented by bim, Counsel for the appellants referred to the rules 
made by the Governor-General in Council, under section 22 of the 
Indian Extradition Act, 1903, as to the Procedure of Political Agents 
for Surrender of Accused Persons to Native States (No. 1862 I. A. 
dated the 13th May, 1904), and in particular rule ż, which provides 
as follows — | 
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“2. The Political Agent shall not issue a warrant under section 
7 of the said Act except ona request preferred to him in writing 
either by or by the authority of the person for the time being 
administering the Executive Government of the Siate for which he 
is a Political Agent, or by any Court within such State which has 
been specified in this behalf by the Governor General in Council, 
or by the Governor of Madras or Bombay in Council, as the case 
may be, by notification in the official Gaz:tte,” 

He maintained that the only parties who were entitled to take 
part.in the proceedings relative to the warrants in the present case 
were (a) the appellants, (4) the second respondent, the Chief Presi- 
dency Magistrate, (¢) the British Resident for the Madras States, 
and (d) the Government of Travancore. But their Lordships are 
of opinion that the terms of the warrants show. that the authority 
to whom, in terms of section 7 of the Act, the appellants are to be 
Gelivered, is truly the first respondent, who will control their 
custody, though the police of Travancore at the frontier station 
will receive the delivery on his behalf. Rule 7 of the rules 
above referred to makes this sufficiently clear; it provides as 
follows :-= 

“z. Inthe case of an accused person made-over for trial to 
the Court of the State, the Political Agent shall satisfy bim- 
self that the accused receives a fair trial, and that the punish- 
ment inflicted on conviction is not excessive or barbarous; and 
if he is not so satisfied he shall demand the restoration of the 
prisoner to his custody, pending the orders of the Governor General 
in Council.” 


It isclear that if occasion arose for such an application in 
the present case, it would fallto be made to the Court of the 
first respondent. Their Lordships are of opinion that the 
first respondent is entitled to vindicate his right to obtain the 
custody of the appellants, and that this contention of the appel- 
lants fails, ` 


It will be convenient to dispose next of the fourth contention 
of the appellants, On this point their Lordships agree with the 
conclusions of the Full Bench in the present case which are 
stated in the judgment delivered by the learned Chief Justice as 
follows i— 


. “The High Courts Act of 1:861 authorited the Legislature if 
it thought fit to take away the powers which this Court obtained 
as the successor of the Supreme Court, and Acts of the Legislature 
lawfully passed in 1875 and subsequent years leave rfo doubt in my 
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mind that the Legislature has taken away the power to issue the 
prerogative writ of Zadeas corfusin matters contemplated by section 
49t of the Code of Criminal Procedure of 1898.” 

Indeed counsel for the appellants stated that he found difficulty 


Qasr 


P, Ci 


1939» 
yl 
C. P. Matthen 
Ve 
The District Magis-' 


in pressing this contention, and the reasoning of the learned Chief trate of Trivandrum. 


Justice, on which be based the above conclusion, is so clear aud 
convincing, including his narration of the legislative Acts referred 
to in his conclusion, that their Lordships are content to adopt it, 
as also to state that, like. the learned Chief Justice, they are in 
entire agreement with the judgment of Raskin C. J., in Girindra 
Nath Banerjee v. Birendra Nath Pal (1). Accordingly the appel- 
lante’ fourth contention also -fails. It follows that the appellants’ 
petition No. 983 must be treated asan application under section 
491.0f the Code of Criminal Procedure. 

The second contention of the appellants related to the Appel- 
late Side Rules of the Madras High Court. Section 491 cf the 
Code of Criminal Procedure, so far as material, provides -— 

“4gr—(1) Any High Court may, whenever it thinks fit, 
direct— 

(4) that a person illegally or improperly detained in public or 
private custody within such limits” (i, e. the limits of its appellate 
criminal jurisdiction) “oe set at liberty ; 

(2) The High Court may, from time to time, frame rules to 
regulate the procedure in cases under this section.” 

The material rules of the Appellate Side Rules are as 
follows :— 

t2, The follSwing matters may be heard- and determined 


.by a Bench of two Judges provided that if both Judges 


agree thatthe determination involves a question of law they may 
order that the matter, or question of law, be referred to a Full 
Bench :— 
(4) (c) for issue of a writ of kabeas corpus. 
2A, All applications for writ of Aadeas corpus shall go before a 
Bench of Judges dealing with criminal work.” 
_ In view of their Lordships’ opinion, already expressed, as to the 


. incompetence of the issue of-a commen law writ in the present 
_ case, the appellants’ contention that these rules are ulfva vives so 


far as they affect the issue of such a writ, does not arise, but the 


appellants majntain that, on proper construction, these rules do 


not apply to an application for directions under section 491, which 


. they maintain is not covered by the. words “all applications for 


were 


(1) (1997) LL. R. 54 Cale. 727. 
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writ of kabeas corpus”, Their Lordships are unable to accept 
this contention, and their view is confirmed by the terms of the 
statutory notifications in the Fort St, George Gazette as to rule 
2A, which first appeared in a somewhat different form in the 
Gazette, 1925, Part II, p. 307, under date the 3rd January, 1925, 
in which it is expressly described as an amendment to the rules 
regulating proceedings under section 491 (1) of the Code of Crimi- 
nal Procedure, and it was as follows, “ All applications for writ of 
habeas corpus shall go before a Bench of three Judges, of which 
the Chief Justice, unless otherwise ordered, shall be one? The 
alteration of the rule to its present form appeared in the Gazette, 
1929, Part IT, page 13¢9, under the date the 17th August, 1929, 
and the description of the amendment is identical with that in the 
earlier notification. Accordingly, Pandrang Row J, as a single 
Judge, had no jurisdiction to deal with petition No. 98s. 

It only remains to deal with the appellants’ contentions as to 
the warrants :—In the first place, they maintained that the Court 
is entitled to examine, on evidence, whether the conditions laid 
down by the Extradition Act and the rules made under section 22 
of the Act have been complied with, and that the appellants were 
entitled to an opportunity to satisfy the Court (a) that the offences 
must have been committed in Madras, and (2) that, in reality, the 
Travancore authorities desired to get the appellants into their juris- 
diction in order to charge them with political offences, which would 
not be extraditable offences, It must be remembered that the 
warrants are issued by the agent of the Government of India, and 
not by an agent of the Travancore State, and this executive act is 
safeguarded in various ways by the Act and by the rules. For 
instance, rule 4 provides that the Political Agent shall, in all cases 
before issuing a warrant under section 7 of the Act, satisfy himself, 
by preliminary inquiry or otherwise, that there is, prima facie, a 
case against the accused person, The appellants do not suggest 
that the Resident did not so satisfy himself in the present case. 
But, if such a suggestion were to be made, their Lerdships are of 
Opinion that it would not be properly the subject of inquiry by the 
Court, but should be stated to the Magistrate on an application to 
him to report to the Local Government under section 8A of the 
Extradition Act. Their Lordships see no reason why the offences 
charged cannot have been committed in Travancore, and what they 
have stated above directly applies to the suggestion that the true 
object of the extradition isto enable the appellants to be charged 
with political cffences, It may be added that a bogus trial of the 
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offences, in respect of which the extradition is made, would appear 
to fall within rule 7, and to make it the duty of the Political Agent, 
in such an event, to demand the restoration of the prisoners to his 
custody. 


Lastly, the appellants contend that the warrants are illegal 
ex-facie in respect (a) that they do not sufficiently show with what 
offences the appellants were charged or when they were committed, 
(4) that they do not sufficiently identify the place where, and the 
person to whom, the appellants were to be delivered up, and (c) 
that they are undated, 


As regards (a), no form of warrant is prescribed by the Extradi- 
tion Act or the rules, and the warrants clearly describe the offences 
with which appellants are charged, which is all that is required 
by the ordinary form of warrants of arrest prescribed by Section 75 
and Form II of Schedule V of the Code of Criminal Procedure. 
Their Lordships may also refer to the explanation to Section 477A 
of the Indian Penal Code. Thia objection fails, As regards (4), 
Section 7(1) of the Extradition Act uses the words, “for his arrest 
and delivery at a place and to a person or authority indicated in 
the warrant,” and their Lordships are of opinion that all that 
is required is that the place and person shall be sufficiently indi- 
cated to enable the Chief Presidency Magistrate, to whom the 
warrants are addressed, to act in pursuance of such warrants and 
to give directions accordingly. It is clear that the second respon- 
dent has no difficulty in this regard, and, if there were any doubt 
on the warrants taken by themselves, which their Lordships are 
not prepared to assume, the matter is placed beyond doubt by 
the Government of Madras (Home Department) Order No. 1,293, 
1oth March, 1938, under which the Government direct that in 
future all persons extradited should be handed over at “the nearest 
frontier police station in the Travancore State? That order 
was addressed, among others, to the second respondent. There 
can be no difficulty in identifying the ‘nearest frontier police 
station of the Travancore State for production before the District 
Magistrate, Trivandrum, and in their Lordships’ opinion, a police 
station is a perfectly lucid description of the authority to whom 
the surrender is to be made. Contention (¢) as to the absence 
of date also fails, in their Lordships’ opinion. While it undoubtedly 
- would be the usual and better practice to date the warrants, no 
provision inthe Act or the rules appears to require directly or 
implicitly that the warrants must be dated ; no period is expressed 
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as running from the date of the warrants, This disposes of all the 
appellants’ objections to the validity of the warrants. 
_ Their Lordships have now stated the reasons which led them 
on the 3rd April, 1939, to humbly advise His Majesty that the 
appeal should be dismissed. . 

Hy, S. L. Polak & Co. z and Sanderson Lee & Co. : Solicitors 
for the Appellants. 


Solicitor, India Office; Solicitor for the Respondents. 
Re C. C . ae os Appeal dismissed, 


APPELLATE CIVIL. 


Before Mr. Justice A. G. R. Henderson. 


MAHANTA RAM DAS AULIA, SHEBAIT 
SRI SRI ISWAR RAGHUNATH 
DEB THAKUR 


U. 


BAZLEY KARIM FAZLEY MOULA,* 


Putni, transfer of- Original putnidar, if relieved from liability to pay rent= 
. Statement by Zemindar in plaint of transfer if sufficient. 


A'transfer of a putni doesnot relieve the original putnidar of his liability 
to pay the rent due, if it is neither proved that the transfer had been recog- 
nised by the Zemindar nor the actual deed of transfer produced before the 
Court. 


A mere statement by the Zemindar in his plaint that there was a transfer 
would not be of any avail to the outgoing putnidar, 


Appeal by the Plaintiff. 
The material facts will appear from the judgment. 
M+, Urukramdas Chakravarty for the Appellant. 


*Appeal from Appellate Decree No. 1739 of 1997, against the decree of 
B. K. Guha, Esq., District Judge of Birbhum dated the 3rd September, 1937, 
modifying that of Satyendra Nath Palit, Esq, PENS First Gourt, TE, 


dated the 25th March, 1937. n 3 s 
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Messrs, Satindra Nath Mukherjee, Gopendra Nath Das and aca 
Samarendra Nath Mukherjee for the Respondents. 1929. 
The judgment of the Court was as follows: Mahanta Ram Das 
This appeal is by the plaintiff who is the Zemindar. The ve 
Suit was instituted to recover the rent due on a certain Putni which Raziey_ Karim Fazley 
belonged originally to one Nurul Huq, who is the father of defen- Moula, 
dant No, 2 and husband of defendant No. 3. Defendant No. 1 August, 18. 


was also impleaded on the ground that she had obtained a transfer 
from defendant No. 2. 

The suit was contested by defendant No. 2 on the ground that 
he was relieved of all liability by his transfer in favour of defendant 
No. 1. The document was not produced and the evidence adduced 
on behalf of defendant No. 2 was discrepant, It is apparently 
not certain whether the transfer was a sale or hebabil-ewaj, ‘The 
learned Munsif held that there was no evidence to prove that the 
transfer had been recognised. This finding was reversed by ig 
learned District Judge. 

Now the contesting defendant made no attempt to prove that 
the transfer fee had been paid or security tendered and accepted. 
He contended himself with relying upon statements made in the 
„plaint, There is certainly an admission in the plaint to the effect 
that defendant No. 1 is liable for the rent, The learned Munsif 
rightly pointed out that this does not amount to an admission 
that defendant No, r was the sole tenant. It is obvious that 
unless the transfer deed is produced, it may be that defendant 
No. 2 has only transferred a portion of his interest. The view 
taken by the learned Munsif was, therefore, correct, 

On behalf of fhe contesting respondent, Mr, Mukherji suggested 
that no harm has been done to the plaintiff by the decree made 
by the learned District Judge because it will be open to the plain- 
tiff to sell the Putni in execution. That is of course a mere 
surmise. It may turn out that defendant No. 2 has only transferred 
a portion of his interest, in which case the decree granted by the 
learned District Judge will be merely a money decree which might 
turo out to be quite worthless, 

It is not necessary to consider the second ‘point urged in support 
of the appeal, that is to say, w!.ether defendant No, 2 could be 
made liable on his personal covenant. 

The appeal is allowed. The decree of the lower Appellate 
Court is set aside and that of the Munsif restored. Defendant 
No. @ will pay the costs of the appellant in this Court and the 
lower Appellate Court. 


Pe Re Appeal allowed: 
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Before Me, Justice B. K. Mukherjea and Mr. Justice 
Latifur Rahman, 


RABINDRA NATH ROY CHOWDHURY 
V 


DHIRENDRA NATH ROY CHOWDHURY 


Compromise~ Terms outside the scope of the suit but velating to property 
the subject matter of suit, if to be deemed consideration for matters in 
suit—Separate suit for enforcement of such terms, if barred=Civil Pros 
cedure Code (Act V of 1908), section 47. 


A term incorporated in a petition of compromise with regard to matters 
extraneous to the suit but relating to property which was the subject matter 
of suit might be said to relate to the suit as a consideration for matters in 
the suit and therefore formed part of the decree: Govinda Chandra Palv. 
Dwarka Nath Pal (1) referred to 


0 a Separate suit for the enforcement of such terms as embodied in the 
petition ot compromise is barred under section 47 Civil Procedure Code. 


Appeal by the Plaintifis, 
Suit for specific performance of a contract embodied in a peti- 


tion of compromise. 
The material facts will appear from the judgment. 


Messrs, Hiralal Chakravarti and Panchanan Glosa? for the 
Appellants. 


Messrs. Gopendra Nath Das and Sambhu Nath Banerjee for 
the Respondents. : 


The judgment of the Court was as follows : 


B. K. Mukherjea, J. :—-This appeal is on behalf of the plain- 
tiffs and it arises out of a suit commenced by them for specific per- 
formance of a contract embodied in a petition of compromise 
which was filed and made the basis of the decree in Title Suit 
No, 103 of 1931 of the Court of the rst Sub-Judge at Alipore. 
The facts are not in controversy. Suresh the father of the plaintiff 
and defendant No, 2 who is the father of defendant No. r are 
two brothers. There was an estate bearing Touzi No. 1300 of 
the 24-Parganas Collectorate which was purchased ostensibly by 

*Appeal from Appellate Decree No, 685 of 1957, against the decree of 
A. F. M. Rahman, Esq, Additional District Judge, Second Court, of 24 
Parganas (Alipore} dated the 11th January, 1937, reversing that of Rabindta 
Kumar Bose, Esq., Munsiff, 2nd Court, Alipore, dated the goth July, 1936. 

(1) (1908) I. L. R, 35 Cale. 837 ; 25 C.. W. N: 68, 
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defendant'No, x at a‘ Revenue Sale. Upon that, Suit No. 103 
of 1931 mentioned above was commenced in the Court of the 
rst Sub-Judge at Alipur by Suresh as plaintiff, and his brother 
Rajendra and his son the present defendant No. 1 were made 
parties defendants to that suit. The plaintiff Suresh, sought for 
a declaration in that suit that the purchase in the name of 
defendant No, x was really for the benefit of himself and his 
brother Rajendra and ‘he prayed for establishment of his title to 
the extent of -/8/- share in the estate in dispute. That suit culmi- 
nated in a compromise and one of the terms of the compromise 
which. was embodied in paragraph (4). of the petition filed in 
Court was as follows: The defendant No. r was declared to be 
the --/16/- owner of Taluk No. 1300, which he purchased at the 
Revenue sale but he was to grant a Mourashi lease in respect of 
the -/8}- share of the same to Suresh the father of the present 
plaintiff and Rabindra his eldest son who is plaintiff No. z in the 
suit at, an annual rental of Rs, Q. He was at the same time to 
take a Darpattani of the same 8 as. sharə from the latter at 3 
rental of Rs, 6z a year. The defendant No. r was therefore bound 
in the rst place to execute a Potta in favour of the plaintiff No. r 
and his father, and the latter had to execute a Darpattani lease in 
favour of defendant No, 1 for which he in bis turn had to execute 
a Kabuliyat. Suresh subsequently died and the four plaintiffs are 
his sons and hiers at law and as defendant No. r did not execute 
the Mourashi Potta and the Durputni Kabuliat in terms of the 
said compromise they ins tituted the present suit. 


- Various -defenees were taken: by the defendant No. ı who con- 
tested the suit, , 


It was contended in the first place that the compromise peti- 
tion could not be enforced piecemeal, and the various clauses 
being interdependent a suit would, not lie to enforce one of its 
terms only. Ït was said also that there was no consideration for 
the contract and the defendant No. x was induced by fraud and 
misrepresentation to enter into the compromise, Lastly it was pleaded 
that the proper remedy of the plaintiff lay in an application for 
execution of the decree which was passed on the compromise 
and the present , suit was barred under Section 47 Civil Procé- 
dure Code, The trial Court overruled all the defences and gave 
the plaiotift a decree. On appeal the lower appellate Court 
teversed the decision of the Munsif and dismissed the suit on the 
bole ground that the plaintiffs’ suit was barred ‘under Section 47 
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Civil Procedure Code. It is against the decree of dismissal that 
the present appeal has been preferred. 


The point for our determination is as to whether the compro- 
mise that is sought to be enforced was within the scope of Title 
Suit No, 103 of 193: of the Court of the 1st Sub-Judge, Alipur, 
and hence came within the operative part of the decree that was 
passed therein. If this question is answered in the affirmative it 
is not disputed that the remedy of the plaintiffs would be by way 
of execution of that decree, and not by instituting a suit for spe- 
cific performance of that agreement. Now the suit undoubtedly 
was to establish the title of the father of the present plaintiff to a 
moiety share of the property in suit, on a declaration that defen- 
dant No. 1 was his benamdar to the extent, 


The clause in the compromise petition which declared that 
defendant No. z was the full owner of the property by right of 
his purchase at a Revenue sale, undoubtedly related to the suit, 
and was in fact one of the issues directly involved in it, Mr. Chakra- 
varti argues that the clauses coming after that oz. that the defen- 
dant No, : would execute a lease in respect of the same property 
in favour of the plaintif No. 1 and his father, was something totally 
extraneous to the suit and could not be brought within its scope. 
It is true that this matter was not covered by any of the issues 
in the suit, but if it was a cOnsideration for matters in the suit, and 
constituted a necessary and integral part of the adjustment of the 
claim therein, it could very well be said to relate to the suit, 
[Gobindra Chandra Pal v. Dwarka Nath Pal(t)| To determine 
this point it is necessary to look at the factsas a whole. - The 
compromise here did relate to the very property which was the 
subject matter of the suit. The plaintiff acknowledged the full 
title of defendant No. 1 in respect of the said property, but the 
acknowledgement was conditional on the defendant No, r's execu- 
ting a deed of lease in favour of the plaintiff in respect of the 
same. The execution of the deed of lease was therefore the 
consideration for, and a condition attached to the declaration of 
defendant’s right. It became in my opinion an “integral part of 
the adjustment of the claim in suit, and as such came within its 
scope. I think therefore that the view taken by the Court of 
appeal below is the correct one, and the appeal must fail, Had 
the suit been instituted within three years from the date of the 
decree, the application could certainly have been treated as a suit 


(1{ (1908) Í. L. R. 35 Cale, 897; 25 C. W. N, 68: 
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‘under Section 47, but as this was not done, we have no other = coe 
alternative butto dismiss the suit. 1939. 
The appeal is dismissed ; No order as to costs, Rabindra Nath Roy 
a , Chowdhury 
- Latifur Rahman, J. :—I agres. | 


: v. 
, Dhirendra Nath Roy 
P. R. Appeal dismissed. Chowdhury. ` 


B, K. Mukherjea, F. 





“ 


Before Mr. Justice A. S. M. Akram; 


SHAMSANNESSA KHATUN 


CIVIL.: 
; 9, 1939. 
% 


Marriage, dissolution of—Charges of adultery— Retraction. 


The purpose behind the principle of retraction is to give the husband a locus 
peenitentiae before the marriage is dissolved. The object is to re-establish 
cordial relationship between husband and wife. The retraction, therefore, 

` must be bona fide and not a mere device for defeating the suit. 


The words in the written statement filed by the defendant (husband) “If 
it be proved by the just decision of the Court that the defendant brought the 
: criminal cases against the plaintiff by making false accusation against her, 
the defendant withdraws all those accusations (of adultery) made in those 
written complaints ° against the plaintiff and the defendant retracts those 
accusations expressing heartfelt regrets for them,’’ imply that the retraction 
is dependant upon the finding of the Court that the charge is false: there 
is thus, no admission by the defendant in his written statement that he has 
made the accusation falsely rendering himself liable to punishment, and hence 
the retraction is not proper and unconditional. 


Rahima Bibi v. Fazil (1) followed. 


- The. retraction made by the husband in his written statement “Even if the 
accusations made against the plaintiff in the petitions of complaint filed 


*Appeal ‘from ‘Appellate Decree No. 1304 of 1947, against the decree of 
Rishnupada Roy, Esq., Subordinate Judge, 1st Court of Faridpur, dated the 
gist March, 1937, reversing that of Bishnunath Sen Esq., Sadar Munsif, 
Faridpur, dated the 28th August, 1936. 

(1) 1. L. R. 48 All. 834, 
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by this defendant are found to be true this defendant withdraws those charges 
unconditionally,” is of no help to the defendant and if the accusation is true there 
is no cause of action for the suit. 


The retraction in the deposition of the husband cannot also be availed 
of because it was made after ‘the commencement of the hearing of the 


‘suit. i 


Musammat Fakhre Yakan v, Muhammad {2) followed. 
Appeal by the Plaintiff, 

Suit for dissolution of marriage. 

The material facts appear from the judgment. 
Mr. Amita Lal Mukherjee for tte Appellant. 


Mr. S. C. Lahiri for the Respondent, 
: j C. A. V. 

The judgment of the Court was as follows ; 

This appeal arises out of a suit instituted by one Shamsunessa 
Khatun against her husband for dissolution of marriage. It was 
alleged in the plaint that the husband used to ill-treat his wife, 
and when she left for her paternal housé, he brougbt successively 
three criminal cases under section 498 Indian Penal Code falsely 
stating in the petitions of complaint that his wife was of loose 
character and was enticed away by some of her relatives (accused 
in the case) who were committing adultery with her, It was further 
averred that out of these three criminal cases, two were dismissed 
by the Court and one was withdrawn by the husband. 

The defendant contested the suit and filed a written statement, 
He denied the allegation of illtreatment and pleaded in para- 
graphs 3 and 4 of the written statement that*the accusations in 
the petitions of ccmplairt were made in good-faith but in case 
they were found to be false he was willing to withdraw and express 
heart-felt regret for the same. The material portions of the written 
statement are reproduced below :—= | . 

Paragraph 3 t— l 7 

+ 4 * * 

“This defendant instituted criminal case against this plaintiff for 
her infidelity honestly believing, the statements of his neighbours in 
good-faith on the basis of some facts learnt from reliable informa- 
tion * * *F # this defendant brought no accusa- 
tion against the plaintiff knowing it to be wrong, groundless and 
false, If it be proved by the just decision of the Court that the 
defendant brought those cases against the plaintiff by making 


(2) I. L. R. 4 Luck, 168; 1141. C, 314. ° 
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false accusation against her, this defendant withdraws all those 
accusations made in those written complaints against the plaintiff 
and this defendant retracts those Bequaert expressing heartfelt 
regrets for them.” 

Paragraph 4 :— g 

ka * + * 

“Even if the accusations made against the plaintiff in the peti- 
tions of complaint filed by this defendant are found to be true 
this defendant withdraws t hose charges unconditionally.” 


Several issues were framed, the issue No.3 which alone is 
relevant for this appeal being as follows: “Are the imputations 
of adultery false ard sufficient for the dissolution of marriage as 
alleged in the plaint, and if so whether retractions as made by the 
defendant are sufficient for disentitling fora decree for judicial 
divorce.” 

At the trial four witnesses were examined for the plaintiff and 
two for the defendant, the defendant’s witness No. 1 was the 
defendant himself who stated, in the course of his deposition 

* * * * "J instituted these cases as I believed 
the reports of my friends ard relatives. I do not believe that the 
plaintiff is unchaste I withdraw the accusations unconditionally.” 


The learned Munsiff trying the case decided in favour of the 
plaintiff and dissolved the marriage observing in his judgment after 
a consideration of the evidence of plaintiff witness No. 2 and plain- 
tiff witness No. 4:—*“‘ All these show that the defendant has taken 
recourse to the principle of retraction simply to defeat the plaintiffs 
suit and still calls her unchaste and will punish her, if he could 
get hold of her. I believe that the retraction, whether made in the 
written statement or in the deposition,.is not honest and sincere 
and that it is merely eye-wash and has been made with the sinister 
motive of getting the suit dismissed * *&€ * * The 
retraction made in the written statement is, in my opinion, no retrac- 
tion atal, * * * =* I may note here that the case 
laws show that a retraction made after the commencement of the 
hearing is of no avail, ” 


From this decision the defendant preferred an appeal. The 
learned Subordinate Judge, who heard the appeal took the view 
that the nature of the retraction was to be gathered “from the 
materials relating to the same and not from any extraneous sources 
alleging motive for such a course of action, ” and he after consider- 


ing Only the written statement and the deposition of the defendant 
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Crvit; came to the conclusion that the retraction in the written statement 

1939 was honest and unconditional, 
o EENE The learned Subordinate Judg? accordingly allowed the appeal, 
‘Khatun observing in the judgment, “on the principles of Mohammadan Law 
. Mir Abdal Mannef, 20d various other authorities such as 98 I. C., 573.and 114 I. C. 
u 314” [ Rakima Bibi v. Fast (1) and Musammat Fakire Jahan v, 


. Muhammad (2) | there was “ no other alternative but to dismiss the 
the plaintiffs case.” The present second appeal was then filed by 
the plaintiff and at the time of the hearing only two points were 
urged tefore me,—first, that the learned Subordinate Judge was in 
‘error in not considering the evidence of plaintiff's witness No. 2 and 
plaintifs witness No. “4 while deciding the question whether the 

` retraction was honest or not ; and secondly, that the learned Sub- 
ordinate Judge wasin error in treating the retraction in the written 

-statement as unconditional, As to the frst point, the purpose behind 
the principle of retraction is to give the husband a éocus poenitentiae 

- before the marriage is dissolved. The object is to re-establish cor- 
dial relationship between husband and wife. The retraction, there- 
fore, must be Jonajide and not a mere device for defeating thé ‘suit, 
In my opinion the learned Subordinate Judge was in error in not 
taking into consideration the evidence of plaintiff’s witness No.2 and 
4 while determining the question whether the retraction wa’ honest 
or not, Plaintif witness No. 2 is a near relation of the parties and 

“» his, evidence shows that a few days before the hearing of the suit 
the defendant told him that by expressing regret he: (defendant) 
would defeat the suit and then punish the plaintiff. -The evidence 

' of plaintifl’s witness No, 4 is also of a similar nature. 

- The defendant, no doubt, in his evidence contradicts these 
witnesses but having regard to the history of the case and the beha- 
x 'viour of the defendatit in making repeated charges of misconduct 

_ against the plaintiff, I am inclined to accept the evidence of plaintif 
witnesses No. 2 and 4 in preference to the evidence of the defen- 
dant. I therefore hold that the retraction is not honest and as such 
should be disregarded. Unless the retraction is donajide the suit 
cannot be dismissed. ‘The direction given in the Koran is “ Retain 
them (wives) with humanity or dismiss them with kindness” 
(Hamilton’ Hedaya, Second Edition, Vol, r, Book IV, Chapter X 
foot-note)., 

(1) L L, R, 48 AN. 834. 
(2) LLR. 4 Luck, 168; 114.1, C. 314. 
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As to the second point'the words “if it be .proved by the just 

decision cf the Court &c.” in paragraph 3 ofthe written statement, 
imply that the retraction is dependant upon the finding of the Court 
that the charge is false ; there is, thus, no admission by the defen- 
dant in his written statement that he has made the accusation falsely 
rendering himself liable to punishment. In the case of Rahkima 
Bibi v. Fazil (1) Mr. Justice Sulaiman made the following obser- 
vations :—" The whole object of the retraction was to obtain an 
‘admission by the husband of his having wrongly slandered his wife 
on the basis of which he could be punished forthwith, In the Hidaya 
Second Edition, Book IV, Chapter X, the form of retraction is 
stated to be as fullows:— It is also a condition of imprecation 
that the wife require her. husband to produce the ground of his 
accusation *- # # * and if he decline it, the Magis- 
trate must imprison him until he either make an imprecation or 
acknowledge the falsity of his charge by saying I falsely attributed 
adultery to her as this is a right due from him to his wife,” Further 
in the same chapter it is stated:—If a husband after imprecation 
contradict himself by acknowledging that he had accused his wife 
falsely, let the Magistrate punish him, because he then acknowledges 
himself liable to punish ment......ee0.. ” I accordingly find that the 
retraction in paragraph 3 of the written statement is not proper and 
uncon jitional, 

The retraction in paragraph 4 of the written statement can be of 
no help to the defendant because if the accusation is true ‘there is 
no cause of action for the suit. 

The retraction in the deposition, cannot also be availed of 
because it was made after the commencement of the hearing of the 
suit—-Musammat Fakhve Jahan vy. Muhammad (1). 

J, therefore, allow the appeal, set aside the judgment and decree 
of the learned Subordinate Judge and restore those of the learned 
Munsifi. 

Having regard to the circumstances of the case I make no order 
for costs. 

Considering the importance of the question involved the prayer 
of the defendant for leave to appeal under section 15 of the Letters 
Patent is granted. 


A. T, M, Appeal allowed, 


(1) L L. R, 48 All. 834. | 
(2) I. L. R. 4 Luck, 168; r141. C, 314, 
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Before Mr. Justice B., K, Mukherjea and Mr, Justice 
A. Se M., Latifur Rahman. 


Civic JYOTISH CHANDRA CHOWDHURY AND ANOTHER 
1939. : ) 
a a) 
apri a, PROFULLA CHANDRA SANYAL AND OTHERS.* 
Be "Annuity —Lineal descendants—Females, if excluded=Per Stirpes and per 
` 5 = Capita, applicability of principle of —Daybhaga School of Hindu Law— 
Brother dying leaving a joint and a separated brother— Joint brother, if 
entitled to have preference over the separated brother. nR 


One B created an annuity in favour of his daughter S and her lineal descen- 
E dants by a deed, the material portion of which ran as follows :—*' You are my 
` daughter and I being pleased very much with you, I wanted to give you some 
_immoveable property for defraying the expenses of your food and clothing but 
“that not being possible now, I am creating this mashoharain your favour etc, ”. 
There was a further clause providing that none but the lineal descendants of the 
grantee would be entitled to have this allowance and that daughters and other 
agnatic relaiions of the said daughter would not be entitled to the said allowance. 
The question was raised that the grant would fail altogether after the death of S, 
the donor having atlempted to create after the death of S a line of succession 
which was repugnant and contrary to Hindu Law. It appeared that the question 
was not raised in the Courts below and it also transpired that after the death of 
5 several suits were instituted for the recovery of the maintenance allowance from 
the predecessors of the defendants. 


- 


Held, that the principle of constructive res judicata should be invoked in. the 
present case. 

Held also, that the lineal descendants only would be entitled to the whole of 

_ the annuity and the shares would be calculated on the principle of per stirpes 
: and not per capita, The female heirs would not be entitled to any shares in the 
dhnuity, 

According to the Daybhaga School of Hindu Law, if a brother dies leaving 
dnother brother who was living jointly with him, that would not entitle the. joint 
brother to have preference over the separated brother unless the former could be 
said to have reunited, 


Appeal by the Defendants. 
Suit for recovery of certain annuities. 
The material facts will appear from the judgment. 


Dr. S. C. Basak, Mv. Ramaprosad Mookerjee and Abul 
Quasem for the Appellants. 


* Appeal from Appellate Decree No. 1463 of 1937 against the decree of Benoy 
Bhusan Sen, Esq, Subordinate Judge ‘rd Court, Mymensingh, dated the 28th 
June, 1937 modifying that of Jnanendra Mohan Chatterjee, Esq.» Munsiff, 2nd 
‘Court, Mymensingh, dated the Eth of March, 1937. 

e 
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Messrs. Jatindra Moran Chowdhury and Gobinda Mohan Roy 
for the Respondents, 
The juigment of the Court was as follows: > 


B. K. Mukherjea, J.:--This appeal is on behalf of the 
defendants Nos, 2 & 3 and it arises out of a suit commenced by three 
plaintiffs for. recovery of a sum of Rs, 1763 and odd annas alleged 
to be due as two-thirds share of certain annuities payable for the 
years 1336 to 1342 B.S. under the terms of a deed executed by the 
predecessor of the defendants Nos. t to 3. There was alsoa 
prayer for declaration of a charge in respect of the amounts decreed 
upon the estate left by the grantor 


Now, the facts are not disputed. The defendants Nos. 1 to 3 
represent the estate of one Bhairab Chandra Chowdhury, who 
created an annuity in favour of his daughter Shiba Sundari and her 
lineal descendants by a document executed on the 7th February 
1836, The material portion of the document stands as follows:— 
“You are my daughter and I being pleased very much with you, 
I wanted to give yousome immovable property for defraying the 
expenses of your food and clothing but that not being possible 
now, I am creating this maskokara in your favour fixing a sum of 
Rs, 41 and annas odd per month or Rs. §co a year as your allow- 
ance. In my absence you will be entitled to realise this amount 
together with (sic.) your sons and grandsons and other heirs of 
your body from my heirs and successors. ” Then there was a clause 
providing that none but the lineal descendants of the grantee would 
be entitled to have this allowance and that daughters and other 


agnatic relations of the said daughter Shiba Sundari would not be. 


entitled to the allowance. 


It appears that Shiba Sundari enjoyed the annuity during her 
life-time and she died leaving behind her four sons, to wit, 
Mohendra, Prosanna, Harendra and Narendra. Of these four sons 
Harendra died first without leaving any wife or issue and Narendra 
the fourth brother is alleged to have separated from the other two, 
who continued to live together in common mess. Mohendra died 
next leaving a widow named Rashmoni, After that Narendra 
died and his son Surendra had been made a proforma defendant in 
this suit. Prosanna died last and his two sons were Romesh and 
Suresh. Both these brothers are dead. The plaintiffs Nos, 1 and 
2 are the two sons of Suresh and the plaintiff No. 3 is the widow of 
Romesh. The three plaintifs claim two-thirds share of the annuity 
as representifg the line of Prosanna who alleged to have got besides 
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his own one-third share the other third share of Mohendra after the 
death of the latter. 

The defence of the contesting defendants was that no charge was 
created by the deed and none could be declared by the Court. It 
was contended further that the annuity being descendible only to the 


lineal heirs of the grantee the shares of Harendra, Mohendra and 


Romesh must have lapsed and reverted back to the grantor and bis 
heirs. In other words, the contention was that the plaintiffs were 
entitled to only one-eighth share in the annuity created in favour of 
Shiba Sundari. 


The trial Court gave the three plaintiffs a money decree 


‘against the contesting defendants but refused their prayer for 


declaration of a charge. On appeal the lower appellate Court was 


. Of opinion that the plaintiff No. 3 was not a lineal. descendant of 


the grantee and was therefore not entitled to have any share in the 
annuity and consequently the decree would be in favour of the 
plaintiffs Nos. r & 2 alone. The Subordinate Judge however was 
of opinion that the plaintiffs Nos. 1 and 2 would be entitled to have 
two-thirds share of the annuity claimed inasmuch as the share of 
Mohendra would devolve upon Prosanna after the death of the 
former, Prosanna being his undivided brother whereas Narendra 
had already separated from him, 

It is against this decision that the present second appeal has 
been preferred. Dr. Basak who appears in support of the appellants 
has raised before us a two-fold contention. In the first place he 
has argued that the plaintiffs are not entitled to any relief whatso- 
ever inasmuch as the grant fails altogether after the death of 
Shiba Sundari the donor having attempted to create, aftér.her death, 
a line of succession which is repugnant and contrary to Hindu 
Law. : 

The second argument which he has put forward is this, that the 
shares of Harendra, Mohendra and Romesh must be deemed to 
have gone back to the grantor and his heirs and consequently the 
plaintiffs Nos. 1 & 2 are not entitled to get more than one-eighth 
Share of the amount claimed, 

Now so far as the first ground is concerned it is not disputed 
that no such case was made in the written’ statement of: the con- 
testing defendants; on the other hand, the case made therein was 
that the deed was a valid and operative one and ona proper 
construction of its terms no charge could be declared and the 
shares of those lineal descendants of the grantee as did not leave 
any lineal déscendants behind them would go back to the heirs 
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ofthe grantor, It is also not disputed that this point was not 
raised either in the trial Court or in the Court of appeal below. 
Dr. Basak however says that he is entitled to raise this point as 
a pure point of law in second appeal. It appears to me that 
there are considerable difficulties in his way. It transpires from 
the records that after the death of Siba Sundari her sons did insti- 
tute several suits for the purpose of recovery of this maintenance 
allowance from the predecessors of the defendants, ‘These suits 
culminated in decrees and some of them have been made exhibits 
in this case, If, as Dr. Basak contends, the gift failed altogether 
after the death of Siba Sundari, it was open to the defendants? 
predecessors to contend in those suits that no annuity was payable 
to the plaintiffs, As this was a ground of defence which was 
open to the defendants but which was not raised, I think, the 
principle of constructive ves judicata can very well be invoked in 
their favour. Mr. Chowdhury, who appears for the respondents, 
has further contended before us that grants in this desctiption 
which rank in Hindu Law as Wibandha or corrody do come within 
the exceptions to the principle enunciated in Zagore v, Tagore (1) 
which are indicated in the very judgment of their Lordships of 
the Judicial Committee. He has argued that Widandha or corrody 
amounts to creation of what is called as incorporeal rizht and it 
is a species of property which is recognised in Hindu Law. He 
says therefore that if the intention of the transferor to create a 
Nibandha is apparent from the deed itself and his clients do come 
within the category of persons sought to be benefited by it, they 
are entitled to have the annuity even though they do not come 
in as the heirs cf the original grantee. In support of this contene 
tion reliance has been placed upon a decision of this Court, vig. 
Jatindra Mohan Mandal v, Ghanashyam Choudhury, (2), The 
point may have some substance in it which I need not decide in 
the present case and I am only referring to this argument for the 
purpose of showing that these and other answers were available 
to the plaintiffs, if, as a point of fact, the contesting defendants 
had cared to raise this question in the proper place and at the 
proper time. Another question of fact might have to Le investi- 
gated oz. as to which of the defendants of Siva Sundari were alive 
at the date of the grant, In view of these circumstances I do not 
think it proper that the defendants appellants should be allowed 
to raise this point for the first time in second appeal, 


(1) (1872) L, R. I. A. (Sup) Vol, 47; 9 Beng. L, R. 377. 
(2) (1922) I, A R. 50 Cale, 266; 36 Ç. L.J. 428. 
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The only point that has been raised by Dr. Basak relates to the 
share of the plaintiffs. Now, as the deed states, none who is not 
a lineal descendant can have any interest in the annuity. Neither 
Rashmoni, the widow of Mahendra, nor Satadalbashini, the widow 
of Ramesh can therefore lay any claim to this allowance. The 
question therefore arises as to whom would the shares go if some 
of the lineal descendants died without leaving any lineal descendants 
behind them. In my opinion, reading the document as a whole, 
the only proper inference seems to be that it was not the inten- 
tion of the donor that the shares of these persons would lapse 
and revert back to the grantor and his heirs, if the other lineal 
descendants of the original grantee are alive. The position there- 
fore is this: the annuity could be claimed by the lineal descend- 
ants of the original grantee who may be living at any particular 
time and the shares amongst them, in my opinion, should be calcu- 
lated on the principle of ser stivfes and not ger cafita. In the 
present case Prasanna was entitled undoubtedly to one-third share 
and his interest has devolvei upon the plaintiffs Nos. r and 2. 

So far as Mahendra’s share is concerned, I am unable to agree 
with the lower appellate Court that it would goto Prasanna and not 
to Prasanna and Narendra jointly. The reason assigned is that 
Prasanna was at that time living together with Mahendra whereas 
Narendra had already separated. The principle of law according 
to the Daybhaga School seems to be that if a brother dies leaving 
another brother who was living jointly with him that would not 
entitle the joint brother to have preference over a separated 
brother unless the former could be said to have re-united. In 
the present case there is no evidence or suggestion whatsoever 
that there was any re-union between Prasanna and Mahendra and 
in these circumstances I am unable to say that Prasanna would 
have a preferential right of succession to the interest of Mahendra 
to the exclusion of Narendra. 

In these circumstances, I would vary. the decree passed by the 
lower appellate Court to this extent that the plaintiffs Nos.z and 2 
will be entitled to get half of the annuities and not two, thirds as 
claimed. They would therefore be entitled to recover Rs, 1836-15-8 
pies together with the costs of both the Courts below, 

There will be no order as to costs in this appeal, 


Latifur Rahman, J.—I agree. 
Pe Ra Appeal allowed in part. 


—— e 
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APPELLATE CRIMINAL 
Before Mr, Justice C. Bartley and Mp. Justice A. G. R. Henderson, 


ASMAT SHEIKH AND ANOTHER 
Ds 


THE KING-EMPEROR,* 


Indian Penal Code (Act XLV of 1860), Sections 34 and 500 exception 4— 
Accused bringing himself within the fourth exception of Section 300 
Indian Penal Code-- Principle of common intention, if applicable. 


When an accused brings himself within the fourth exception to Section 309 
Indian Penal Code, there is no scope for the application of the principle of 
common intention as contained in Section 34 of the Indian Penal Code against 
him at all, 

Appeal by the accused under Section 410 of the Code of Cıimi- 
nal Procedure. 
The material facts will appear from the judgment. 


Mr, Nirmal Chandra Das Gupta for the Appellants. 
Mr, D. N. Bhattacharjee for the Crown. 
The judgment of the Court was as follows: 


Henderson, J.:—The two appellants were charged with 
murder for causing the death of a man named Basir Sheik. The 
Jury unanimously acquitted them on this charge but found Asmat 
Sheik guilty of culpable homicide punishable under Part I of 
Section 304 of the Indian Penal Code, and Asrat Sheik guilty of 
culpable homicide punishable under Part II of that section, It 
was obvious that such a verdict required examination and we 
accordingly directe 1 the appeal to be heard. 

The prosecution case was briefly as follows :—The two appel- 
lants are father and son. The deceased was the son of Bajaraddi, 
brother of the appellant Asmat Shek. The two families lived in 
separate hutsin the same compound, but in spite of this they 
had been on bad terms for some time and there had been both 
Civil and Criminal litigation between them. The incident which 
led to this trial took place on the oth of June last. According to 
the prosecution, the deceased and another man were -cutting earth 
in a part of the compound. No objection was raised by the appel 
lants or anybody and nothing happened until about noon when 


* Criminal Appeal No. €88 of 1938 against the order and sentence of 
S» K. Haldar, Esd», Sessions Judge of Rungpur dated the 3cth August, 1958. 
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the two appellants rushed out. Asmat being armed witha Jathi and 
Asrat with a pointed piece of wood cut from a Betel Nut tree 
Asmat beat the deceased severely, felled him tothe ground ‘and 
then beat him again. Asrat struck him with a pointed Sulpi and, 
according to the prosecution, injured his arm, On these facts 
prosecution case is that the two appellants had a common inten- 
tion to cause Basir’s death and did actually cause it. 

Although Asmat denied categorically that he had anything to 
do with the matter, the defence Advocate put forward a case that 
there was a mutual fight and that Asrat was entitled to the benefit 
of the 4th exception to Section 300 of the Indian Venal 
Code. Although the prosecution witnesses were not prepared to 
admit that anything of the kind had happened, there was circums- 
tantial evidence to support this case and the learned Judge put it 
very strongly to the Jury. 

In view of the evidence there can be no doubt that death was 
due to the beating inflicted by Asmat. If further appears from 
the medical evidence that Asrat did not puncture the arm of the 
deceased with his weapon. Now that the case has been fully put 
before us we have no doubt that the verdict of the Jury was that 
Asmat caused the death of the deceased with an intention that 
would establish a charze of murder but that he brought himself 
within the 4th exception. They, however, proceeded to convict 
Asrat under the end part of Section 304. Both the learned 
Deputy Legal Remembrancer and Mr, Das Gupta submit that on 
these facts the appellant Asrat ought to be convicted under Sec- 
tion 323 of the Indian Penal Code. 

Now when once the Jury were satisfied that Asmat had brought 
himself within the 4th exception, there was no room for the applica- 
tion of Section 34 against Asrat at all. The verdict itself show 
that while Asmat had the intention to commit murder Asrat had 
note There was thus no common intention at all, 

The verdict of the Jury against Asrat appears to be due to the 
way in which the learned Judge dealt with the matter. He himself 
appears to have been in two minds. At the end of his charge he 
put the case properly and in accordance with that direction the 
Jury would have convicted Asrat under Section 323. But unfor- 
tunately immediately before that he put a case under Section 304, 
Part II read with Section 34. This passage in the charge is 
extremely confusing and the Jury must have been unable to 
understand the case properly. Itis true that the learned Judge 
pointed out that whereas Section 34 deals with intention, part H 
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of Section 304 deals with knowledge only. He then went on to 
say “if you find that there was such a common intention to do 
an act,” but'he did not explain what this act was on this aspect 
of the case, Had he done so it would have been apparent that 
there was no common intention at all. 


Finally we were addressed on the question of sentence in the 
case of Asmat. We accept the position that the Jury’s verdict 
amounts to a finding that there was a sudden fight between him 
and the deceased. In addition to this there is the fact that he 
himself was beaten on the head, 


We accordingly uphold the conviction of Asmat under Section 
304, Part I of the Indian Penal Code but reduce his sentence to 
rigorous imprisonment for ten years. In the case of Asrat we 
alter the conviction into one under Section 323 of the Indian 
Penal Code and reduce his sentence to the term of imprisonment 
already undergone by him. He will be discharged from his bail, 


With this modification the appeal is dismissed, 
Bartley, J.:—I agree. 


Pe Rs Appeal dismissed, 


Before Mr, Justice A, G. R, Henderson and iá Justice 
N., A. Khundkar. 


J. M. MUKHERJEE 
De 
THE KING-EMPEROR AND OTHERSË 


AND CONNECTED APPEAL, 


Indian Penal Code (Act XLV of 1860), section 403—Charge, not properly 


drawn up—Failure to frame proper charge, if fatal to trial—Prejudice 
of accused, 


* Criminal Appeals Nos. 759 and 766 of 1928 against the order and sentence 
of R, Gupta, Esq., Chief Presidency Magistrate, ‘Calcutta, dated the 5th Decem- 
ber, 1938. e 
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In a case under section 403 Indian Penal Code, where the charge was not 
drawn up in a Satisfactory manner, the conviction cannot be reversed unless it is 
shown that the accused were prejudiced. 


Appeal under section 4tt of the Criminal Procedure Code. 
The material facts will appear from the judgment. É 


Messrs. Suresh Chandra Talukdar and Bhupendra Nath Das 
Gupta for the Appellant in No. 759. 


Messrs. Chandra Sekhar Bhowmick and Ajit Kumar Dutt for 
the Appellant in No. 766. 


Mr. Nirmal Chandra Chakravarti tor the Crown. 
The judgment of the Court was as follows ¢ 


Henderson J. :-—-The two appellants have been convicted of 
criminal misappropriation punishable under section 403 of the In- 
dian Penal Code. A company called the Marlborough Property 
Society, Ltd. was incorporated in England on April 7, 1937 
The Earl of Kinnoull was the Chairman of the Board cf Directors. 
A branch office was opened in Calcutta sometime between April 
and July. A man named Mackay was the branch Manager. To- 
wards the end of December he disappeared with all the books and 
papers and apparently nothing has been heard of him since. The 
appellant Price was appointed as a canvasser on the 31st April, 
1937. He was not paid a salary but was entitled to commission 
on. the business that he managed to put through. The appellant 
Mukherjee wasan Advocate. It appears that the company was a 
fraudulent concern. At any rate on the 2zst February, 1938, 
the Earl of Kinnoull sent a cable to the Calcutta Police asking 
them to make enquiries as he had resigned the Chairmanship in 
October and that he understood that his name was still being used. 
On the 3rst March, 1933, the London Police sent a cable to the 
Calcutta Police to the effect that the company was fraudulent. 


The present prosecution is not directly concerned with the fraus 
dulent proceedings of the company. After Mackay had absconded 
various cheques and drafts arrived in the office sent by persons 
who desired to invest in the company. This money was eventually 
divided between the two appellants. The prosecution case is that 
they took advantage of Mackay’s -absence to misappropriate it, It 
is not disputed that they took the money. The defence, however, 
is that they acted honestly. Mukherjee says that he took his share 
on account of his fees for professional services and Price says that 


Vou, LXX,] HIGH COURT. 


what he took was on account of what was due to him as his commis- 
sion. 

A preliminary objection was taken on behalf of the appellant 
Mr. Mukherjee to the effect that there was a misjoinder. The ob- 
jection was based on the decision in the case of Girwar Narain v. 
The King Emperor (1). In that case the prosecution were unable 
to show whether certain money had been actually embezzled by a 
tahsildar or patwari or both. Mr. Talukdar’s contention is that in 
such a case the two accused persons cannot be tried together, 

Now I am bound to say that if the decision in that case 
was to the effect that difficulty in proving a charge has any- 
thing to do with the legality of a joint trial I should 
feel bound with all respect, to dissent from it. There is one pas- 
sage in the judgment which might seem to support this view; but 
that was not the actual decision. In fact, in the remand order it 
was directed that the two accused persons might be jointly tried on 
a properly framed charge. Itis therefore quite idle to say that 
the decision of that case was that such a trial must be illegal. 

The objection therefore merely comes to this that the charge 
was not drawn up ina satisfactory manner. Before the conviction 
can be reversed on that ground the appellants must show that they 
were prejudiced. The first thing to note is that no objection was 
taken to the charge in the Magistrate's Court. Inthe present case 
there is no difficulty at all, There is no dispute about the facts. 
The appellants admitted how much each of them received. The 
actual misappropriation was as regards the cheques and both of 
them were concerned in it, Even if it could be saidthat the most 
suitable charge would have been one of conspiracy we are satisfied 
that no prejudice has been caused by the failure of the learned 
Magistrate to draw up such a charge. The only point in dispute 
before him was whether the appellants were acting dishonestly. 

For these reasons wa over-rule this objection. 

The prosecution case is that the two appellants were acting in 
concert with the object of putting in their own pockets as much 
money as possible before anybody else intervened. The defence 
case is that both the appellants were acting independently and 
honestly, As usual in such a case each appellant tries to throw 
the blame on the other. Price in his examination says that he 
was acting on the advice of Mukherjee, whom he consulted as a 
lawyer, Mukherjee says that he was acting bona fide as a lawyer and 
that he thought that Price was really the Branch Manager, It 


(1) (1912) 16 C. W. N. 600, 
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would certainly be rather strange that the result of two honest men 
acting independently and bona fide should be to divert all. the 
money received from the public into their own pockets, 


The modus operandi proves collusion between them. The Com- 
pany banked with Morris and Morris. On the 26th February, 1938, 
the Chief Presidency Magistrate ordered the Bank not to pay any 
cheques drawn on the account until further orders, There was 
nothing to prevent money being paid into the credit of the Com- 
pany. The evidence of Das, the clerk, is that the appellants knew 
of this order. That they did know of it is proved by their own 
conduct, Unless they knew of it, there was no object in Mukherjee’s 
opening an accommodation account in another Bank solely for the 
purpose of cashing these cheques and drafts. Price made this 
possible by falsely endorsing these cheques as Branch Manager, 
There can be no doubt that they were acting in concert and this 
alone is sufficient to show that they were acting dishonestly, 


The same result is reached from another point of view. If it is 
assumed that commission was due to Price and that fees were due 
to Mukherjee they were due from the Company and not from 
bonafide investors among the public. Before any bonafide claim 
can be made by the appellants the money would have to be 
credited to the Company. This course was not taken because of 
the order passed by the Chief Presidency Magistrate which would 
have made it impossible for the two appellants to put any of the 
money into their own pockets. They knew perfectly well that they 
were recouping themselves from members of the public. If they 
had been acting honestly they would have either sent these cheques 
to the Company’s Bank or retained them in the office advising the 
drawers Of Mckay’s flight and asking for further instructions, 


In addition to this the learned Magistrate examined the conduct 
of each of the appellants separately and gave reasons for holding 
that they were both acting dishonestly. I wish therefore to make a 
few observations on that aspect of the case. 


There seems little reason to doubt in view of the oral evidence 
and the letters written that Price was entitled to something on 
account of his commission. Mr. Chakravarty on behalf of the 
Crown was not prepared to dispute this although the precise sum 
has not been proved, and he has admitted that Price was under a 
strong temptation to recover as much as possible before the fraudu- 


lent nature of the firm became public property. We are quite? 
prepared to accept this position, 
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The learned Magistrate found that Price had reason to believe 
that the Company was fraudulent. He says this :— 

“He must have felt fairly certain that Mckay’s absence and 
silence could only mean that Mckay had bolted, All these 
circumstances cannot but have aroused in his mind a suspicion 
amounting to a certainty that the Marlborough Property Society 
was a fraudulent concern. These suspicions are plainly to be found 
in his lettar Ex. 36 to the Police, ” 

As early as January 16th he was writing a letter to Das in which 
he refers to his suspicion that there must be something wrong 
somewhere. Whether he really thought that Mckay was a dishonest 
servant of the Company or that the Company itself was fraudulent 
is not clears But, at any rate, the learned Magistrate has given 
cogent reasons for holding that he must have thought so before 
he embarked with Mukherjee on this course of conduct. Suffice 
it to say that, ifhe had thought that the company was honest and 
that Mckay had embezzled its funds, he would have behaved in 
quite a different manner. 

There are also other indications of dishonesty, I cannot under- 
stand how he could have made false endorsements on the cheques 
unless he was dishonest. He knew that he was not the Branch 
Manager and he knew that he could not realise them unless he 
endorsed them as such, Then again in his statement to the police 
he made a false statement to the effect that he had not taken any 
draft or cheque. I cannot understand why, if he was acting 
honestly, he should have thought it necessary to conceal this, 

Then again in spite of his own knowledge or suspicion he was 
writing soothing letters to nervous investors, Ex, 17/9 isa letter 
which he wrote to Mr. Cowper. He says :— 

“Iam really surprised to hear that you have been scared by 
a note in a paper, which has been the product of business jealousy. 
+ « « « Butoursis a company which has by its merit proved 
its steadiness of purpose and method of business as sound as of 
any other profit-yielding company. My earnest solicitude is that 
aman of your position and education should not be stirred out 
by a Stray note in a paper which does not even pretend to be an 
investor’s guide. . . . . In the meantime invest as much 
as you can before March grst sothat you may be participator in 
the Company’s dividend in April next.” 


Similar letters ars to be found in Exts, 35-7 and 35-5, 
On the 25th January he wrote a letter to the Earl of Kinnoull 


and the other Directors, He refezs to the difficulties in which the 
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CRIMINAL, office was put by the disappearance of Mckay. He says “I can 
1939. take charge of the office till Mckay’s return and clear the mails but 


that requires sanction from the Head-office. ” After this it is per- 
fectly idle for him to suggest that he thought that he was entitled to 
page endorse the cheques as Branch Manager. 
Henderson, F. Mukherjee came into the case in connection with a complaint 
== mace to the police by a man named Rcbson. Now as the 
learned Magistrate points out, his legitimate fees in connection 
with this matter could not possibly amount to a sum over Rs. 1000, 
There was nothing more than an investigation before the police. 
No charge sheet was submitted. Furthermore Mukherjee only 
appeared two days before the case was dropped. In Ex. H, he 
admitted that he had been paid a sum of Rs. 117 on account of 
his services in connection with this matter. Apart from that he 
had no other legal work, It cannot be said that meddling in the 
office administration and opening an accommodation account in 
crder to make it possible to appropriate the cheques was in any 
way his professional duties. His explanation that he took this 
money on account of his fees is entirely false and we have very little 
doubt that he was the brain of the conspiracy, 

An examination of the conduct of the two appellants shows that 
it was stamped to the dishonesty throughout. In no single parti- 
cular did they act as honest men. 

One cannot help feeling as the learned Magistrate felt, some 
sympathy for Price in the temptation to which he succumbed. 
But this is not a case when a man commits one crime in a moment 
of sudden temptation, The dishonesty was systematic and deli- 
berate. His victims were not persons who could afford to lose 
their slender savings. Nor was he content to take what he found ? 
His letter to Mr. Cowper shows that he was pressing that more 
money should be sent. In these circumstances we find it im- 
possible to say that the sentences imposed by the learned Magistrate 
were too severe. 

The result is that the appeals are dismissed. The appellants 
must surrender to their bail to serve Out the sentences imposed 
upon them, i 


Khundkar, J. :—I agree. 


J. M. Mukherjea 
v. 
The King Emperor. 


P. R, Appeals dismissed, 
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Before Mr, Justice B. K, Mukherjea and Mr. Justice 
A. S. M, Latifur Rahman, 


PROBODH CHANDRA CHAKRAVARTY 
J., 


JATINDRA MOHAN CHAKRAVARTY AND OTHERS,* 


Promissory note—Defendant signing his name as director of a Company ~ Such 
defendant, if personally liablemBody of the promissory note—Intention of 
parties. 

The defendant executed a promissory note signing his own name in the 
extreme right corner of the promissory note where the stamps were placed and 
just above the signature the following words were impressed by a rubber stamp 
“For and on behalf of * * * * Company Limited.” and 
below his name the word *' Director ” was impressed. The body of the note 
however showed that the defendant_promised to pay both in his personal capacity 
and as director of the -Company : 


Held, that the intention of the parties as expressed in the body of the note 
was that the parties intended that the defendant would be personally liable and 
the words showing that he signed for and on_ behalf of the Company and as 
director was unnecessary and unmeaning surplusage. 


Appeal by Defendant No, x. 
Suit for recovery of money due on a promissory note. 
The material facts will appear from the judgment. 


Messrs, Amarendra Nath Bose and Nagendra Nath Choudhury 
for the Appellant. 


Messrs. Upendra Kumar Roy and Nani Gopal Das for the 
Respondents, 
C. A. Ve 
The judgments of the Court were as follows: ` 
B. K. Mukherjea, J. :—This appeal is on behalf of defendant 
No, 1 and it arises out of a suit commenced by the plaintiffs for 
reeovery of money due on a promissory note, 


The first two plaintiffs are the present proprietors of a timber 
Company which was also joined asthe third plaintif in the suit. 


* Appeal from Appellate Decree No. 1408 of 1937 with application against 
the decree of S. K. Chatterjee, Esg., Additional District Judge of Tippeta at 
Comilla, dated the 11th May, 1937 affirming that of A. Banerjee, Esq., 
Subordinate Judge, First Court, Comilla, dated the 4th June, 1936. 
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They had supplied timber and wood products to defendant No. 2 
the Labour House Limited of which the defendant No. x was the 
President. The Company went into voluntary liquidation and 
defendant No. 1 was appointed the Liquidator. The assets of this 
firm were taken over subsequently by another firm known as Steel 
Construction Company who are made defendant No. 3 in the suit 
and defendant No. r was a director of that firm too. 

The plaintiffs’ case is that they did not get the price of the 
timber, which they supplied to defendant No, 2 on requisition of 


defendant No. 1 and threatened him with a suit. Eventually a 


promissory note was executed on 5th December, 1932 by defendant 
No. 1 both in his personal capacity as well as a director of the 
defendant No. 3 Company, and he promised to pay the dues of the 
plaintiffs amounting to Rs, 1915/8/3. The plaintiffs in this suit have 
claimed to recover this sum of money together with interest. 

A number of defences were taken by the three defer- 
dants all of whom contested the suit. So far as the 3rd defen- 
dant is concerned, it was admitted that it was being wound 
up compulsorily under orders of this Court, and the assets 
were taken possession of by the Official Liquidator appointed 
by this Court sometime in December, 1932. As no permission of 
this Court under Section 172 of the Indian Companies Act was 
obtained in respect of the claim against this Company, it was held by 
beth the Courts below that the suit would fail against defendant 
No, 3 on that ground. The suit was also dismissed against defen- 
dant No. 2 on the ground that it was not a party to the promissory 
note and that the original claim on the basis of the goods supplied 
was long barred by- limitation. Both the lower Courts decreed 
the suit against defendant No, x alone, overruling all the defences 
taken by the latter, and he is the sole appellant in this appeal. 

_Two of the contentions which were put forward on behalf of 
defendant No. 1 :in the Courts below have been pressed for our 
consideration by Mr. Bose who appeared in support of this appeal. 

The first ground is that on the promissory note, as it stands, 
there is no personal liability on the part of defendant No.1 to pay 
the money; he undertook the liability only as representing the 
defendant No. 3 Company whose director he was, 

The second ground is that the plaintiff having already com: 
promised the matter with defendant No. 3 and obtained satisfac: 
tion from the latter in respect of the identical debt, could not 
sue the defendant No, x over again. . 

Now so far as the first point is concerned, Mr, Bose relies upon 
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the signature which was made by the executant in the promissory 
note, The defendant No. r admittedly signed his own name in 
the extreme right corner of the document, where the stamps were 
placed, but just above his signature the following words were 
impressed by a rubber stamp “for and on behalf of the Steel 
Construction .Co. Ltd.,” and below his name was also the word 
“Director” impressed by the same rubber stamp. Mr. Bose 
argues that whatever liability the defendant No. 1 might have 
undertaken was undertaken by him only as a representative 
or director of the Steel Construction Company, and he was not 
personally liable on the promissory note. The contention though 
plausible at first sight seems to me to be without any substance. 

The body of the note clearly shows that the defendant No. 1 
Probodh, ‘promised to pay the amount, both in his own personal 
capacity as well as a director of the defendant No. 3 Company. 
Probodh was therefore ‘the maker ofthe instrument in both the 
capacities, and he did sign the note by way of authenticating it 
and giving effect to the contract contained therein. 

True, the words ‘for and on behalf of the Steel Construction 
Co. Ltd.’ appeared at the top of his signature but having regard 
to the clear intention of the parties expressed in the body 
of the document, I think that these words must be ignored as 
unnecessary and unmeaning surplusage. The parties did intend 
that defendant No. r should be personally liable, and as defen- 
dant No. 1 did actually sign the note, the formal endorse- 
ment at the top could not alter the agreement and limit the 
liability of the executant in any way. The inference is 
strengthened by- the fact found by the Courts below that defen- 
dant No. 3 Company was already in liquidation at the date when 
the promissory note was executed, and there was no resolution 
passed by the Company authorising the defendant No. 1 to execute 
the note on their behalf. The rst contention of Mr. Bose is thus 
overruled, 


As regards the 2nd point it appears that there was a proceeding 
under section 153, Indian Companies Act, in respect of the affairs 
of the defendant No. 3 Company started by its creditors which 
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included the plaintiffs and a-scheme was sanctioned by this Court. | 


The plaintiffs did obtain a fraction of their dues under the scheme, 
though they did not get the debentures the issue of which was sub- 
sequently stopped. 

In my opinion as the liabilities of defendant No. i and defen- 


dant No. 3 were both joint and several the plaintiffs are quite 
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competent to institute this suit against defendant No, 1 though 
it is not disputed that | they cannot recover from defendant No. 1 
what they have already recovered from defendant No. 3. Mr, Roy 
who appears for the respondent has satisfied us that the plaintiffs 
have duly given credit for the sums they obtained from defendant 
No. 3 and has taken out execution for the balance only. 


The result is that both the contentions fail and the appeal is 
dismissed with costs, 


No order is necessary on the application. 


Latifur Rahman, J. :—I am of the same opinion and can add 
little to what my learned brother has said, 


The main point is whether or not the defendant No. 1, the 
appellant before us, is personally liable on the promissory note 
executed by him. It appears that in the body óf the promissory 
note defendant No. 1 promised to pay on behalf of himself and 
for and on behalf of the Steel Construction Co, Ltd., but at the 
bottom he only signed his name onthe stamps, ovet which was 
impressed with a rubber stamp the words “for and on behalf of 
the Stee] Construction Co, Ltd.” and below the word “Director”, 
The question, therefore, is whether he has pledgedj his personal ` 
credit, Looking at the promissory note, and taking into consi- 
deration the particular circumstances under which it was executed 
the intention of the defendant No. 1 seems to be to make himself 
personally liable. i 


I agree that this appeal should be dismissed with costs. 


P. R Appeal dismissed. 
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Before Mr. Justice B. N, Rat, 


SHEIKH NIZAMUDDIN alias NAZIMUDDIN 
a 
THE CORPORATION OF CALCUTTA.® 


Calcutta Municipal Act (II B.C. of 1923), Section 363 clause (1), Subclause 
(c), and Rule 62 of Schedule XVII- Erection of a new building—Writien 
permission by the corporation, if necessary— Building Standing Committee, 
if entitled to rescind permission already granted— Breach of the provi- 
sions of the Calcutta Municipal Act. 

Under Rule 62 of Schedule XVII of the Calcutta Municipal Act, a party 
has no right to commence the erection of a new building until the corporation 
have granted written permission for the execution of the work on application by 
the party. 

Soa grant does not become effective until there is a properly signed written 
permission by the Executive officer or any Municipal officer to whom delega- 
tion has been made by the Chief Executive officer. 

The Building Standing Committee of the Calcutta Corporation is entitled 
to rescind its resolution and refuse permission which was already granted 
. and confirmed, provided no written permission has actually been issued under 
Rule 62 of Schedule XVII of the Ca’cutta Municipal Act. 

A written permission to erecta new building is by itself not conclusive 
proof that all the requirements of the Act have been complied with in respect 
of that building. 

The mere fact that a building has been commenced on proper written 
permission does not protect the owner from attack under Subclause (c) of 
Section 363 clause (1) of the Calcutta Municipal Act, if the building is actually 
in breach ot the provisions of the Act. 


Appeal by the Plaintiff, 

Suit for a declaration that an order of demolition by the defen- 
dant was witva vives and for permanent injunction. 

The material facts will appear from the judgment. 

Messrs. Anilendva Nath Roy Chowdhury and Frasun Chandra 
Ghose for the Appellant. 

Messrs, Atul Chandra Gupta, Krishna Lal Banerjee and 
Baloram Basu for the Respondent. 


*Appeal from Appellate Decree No. 1435 of 1937, against the decree of 
Suresh Chandra Sen, Esq-, Subordinate Judge, Third Court, Alipore (24 
Parganas) dated the 17th May, 1937s reversing that of Upendra Narayan 
Majumdar, Esq., Munsiff, Third Court, Alipore dated the 2:th Novem- 
bers 1936, °: 
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The judgment of the Court was as follows ; 

This appeal by the plaintiff arises out of a suit brought by 
him against the Corporation of Calcutta for certain declarations 
and for a permanent injunction against the Corporation, 

The plaintifi’s allegations were briefly these ;—He is the owner 
of certain premises at 24 Allenby Road, Bhowanipore. He 
applied to the Corporation authorities for permission to construct 
a garage in the aforesaid premises. The permission was at first re- 
fused. Thereupon he preferred an appeal to the Buildings Standing 
Committee of the Corporation, which according to him was 
authorised to consider such appeals. On March 25, 1935, the 
Committee passed a resolution allowing the appeal, the resolution 
being duly confirmed at the first meeting of the next Committee 
on June 13, 1935. Thereafter he completed the construction of 
the garage, On September 3, 1935, after the garage had been 
completed, he was served with a notice to show cause by Septem- 
ber 7, 1935, why the garage should not be demolished. The 
notice intimated thatan appealto the Buildings Standing Com- 
mittee had been rejected on June 28, 1935. On these allegations 
he- brought this suit praying: (a) that it be declared that the 
order of demolition was wrong and wltva vires ; (b) that the resolu- 
tion of the Buildings Standing Committee of June 28, 1935, if 
any, rejecting the appeal, which the committee had previously 
allowed, be declared to be ura vires and ineffectual ; (c) that the 
garage be declared not liable to be demolished ; and (d) that a 
permanent injunction be issued restraining the Corporation from 
demolishing the garage or causing it to be demolished. The Cor- 
poration in its defence stated inter alia that the suit was premature, 
inasmuch as no demolition order had yet been passed, and further 
that the power to pass such an order was vested not in the Cor- 
poration, but in the Municipal Magistrate. On the other allega- 
tions the defence was briefly this; The plaintiff began construc- 
tion of the garage before getting express permission under the 
rules and before the resolution of the Building Committee passed 
on March 25, 1935, had been confirmed. The resolution was 
inoperative without confirmation, which in this case took place 
on June 13, 1535; Meanwhile, the plaintiff was served with a 
notice on May 21, 1935, to stop construction. As he disregarded 
the notice a police guard had to be posted on the premises on 
May 27, 1935, to prevent him from going on with the work. The 
guard was withdrawn on May 30, 1935, on the plaintiff giving 
an undertaking by a letter addressed to the City Architect, dated 

e 
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May 28, 1935, not to go on with the construction until formal 
sanction had been obtained. Ultimately on September 5, 1935, 
on the application of the Corporation under Section 363 of the 
Calcutta Municipal Act, the Municipal Magistrate served a notice 
upon the plaintiff to show cause against demclition of the cons- 
truction, Plaintiff was given due notice that the Building Com- 
mittee would rehear his appeal on June 28, 7935, and he purposely 
‘absented himself from the hearing on that date. The construc- 
tion in question contravened the provisions of the law and the 
plaintiff was therefore not entitled to any relief. 

On these allegations and counterallegations various issues were 
framed. The trial Court decreed the suit with costs. On appeal 
the third Subordinate Judge of Alipur set aside the decree and 
dismissed the suit, Hence this second appeal by the plaintiff. 
Before going into the details of the case it is necessaly to set 
out the relevant provisions of the Calcutta Municipal Act, rors. 
Section 319 of the Act provides that no piece of land shall be 
used as a site for the erection of a new building and no new 
building shall be erected otherwise than in accordance with (a) 
the provisions of chapter XXI of the Actand of Schedule XVII 
and (b) any orders, rules or bye-laws made under the Act relating 
to the use of building-sites or the erection of new buildings as the 
case may be. 

Schedule XVII to the Act contains a number of rules regula- 
ling the erection of buildings, Rule 23 provides that the total 
area covered by all the buildings on any site used fora dwelling 
house shall not (except in localities not relevant here) exceed 2/3tds 
of the total area of the site, provided that the Corporation may, for 
special reasons to be recorded in writing, at any time permit an 
excess area not exceeding 5% of the total area of the site to be 
covered in the case of a detached building. In the present instance, 
the garage in dispute stands on a site used for a dwelling house. 
The total area of the entire site is apparently about zor9 Sq. ft ; 
2/3rds of 20:9 Sq. ft. works out to 1346 Sq. ft. If the garage had 
been built, the total area covered with buildings would have been 
1383 sq. ft, so that the area covered by buildings would have 
exceeded the permissible 2/3rds by 37 sq. ft. This would have 
meant an infringment of the rule, unless the Corporation for 
special reasons permitted the excess which, in this case, was with- 
inthe 57% margin allowed by the proviso to the rule. But no 


such special permission, for reasons recorded, has been alleged or 


proved here, ° 
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Rule 30 provides that there shall be at the back of every 
“domestic building” an open space extending along the entire 
width of the building and forming part of the site thereof, the mini- 
mum width of the space being 1o feet. Inthe present instance the 
erection of the garage behind the plaintiffs “domestic building” 
would have led to a breach of this rule, Itis true that Rule 31 
empowers the Corporation to relax Rule 30 in certain circums- 
tances, provided inter alia that not more than 2/3rds of the total 
area of the site shall be occupied by buildings. As already pointed 
Out, the result of allowing the garage to be built in the present 
case would have been to cover more than 2/3rds of the total area 
by buildings, so that no relaxation of Rule 30 would have been 
permissible, even if the Corporation wished. 

Rule 52 requires every person who intends to erect a new 
building, other thana hut, to send to the Corporotion an appli- 
cation for permission to execute the work together with plans and 
specifications. 

Rule 57 (t) provides that within 15 days of the receipt of any 
application under Rule g2 or within 15 days after the Corporation 
have been satisfied that there are no objection to the grant of 
permission, the Corporation shall by written order (a) either grant 
permission conditionally or unconditionally to execute the work ; 
or (b) refuse on certain grounds to grant such permission. 

Rule 58 provides that if within the period prescribed by Rule 
g7, the Corporation bave neither granted nor refused to grant 
permission to execute any work, such permission shall be deemed 
to have been granted; and the applicant may proceed to 
execute the work, but not so as to contravene any of the 
provisions of the Act or of any rules or bye-laws made there- 
under. 

Rule 62, provides that subject to the provision of Rule 58 
the erection of a new building (other than a hut) shall not be 
commenced unless and until the Corporation have granted 
written permission for the execution of the yore on an application 
sent to them under Rule 52. 


It will be noticed that in all the provisions of the Act mentioned 
above, the various powers of receiving applications for permission 
to build, of granting permission, of refusing permission, of relaxing 
within limits some of the rules, and so forth, are expressed to be 
„ powers of the Corporation. Section 71 of the Act empowers the 
Corporation by a specific resolution to delegate any of its powers 
to Standing Committees, Similarly Sub-section (1) “of Section 12 
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of the Act empowers tbe Corporation by resolution at a special 
meeting to delegate to the Executive Officer any of its powers 
under the Act and Sub-section (2) empowers the Executive Officer 
by an order in writing to redelegate to any Municipal Cfficer 
any of the powers delegated to him under Sub-section (1), Sub- 
sction (4) implies that the delegations and that re-delegations may 
be subject to conditions and limitations. 

So far as the powers relevant in the present suit are concerned, 
neither party has produced anything at the trial to show how they 
have been delegated or re-delegated, but it does not appear to be 
disputed, and for the purposes of the present case I shall assume 
jt to be a fact that by a series of valid delegations and redelega- 
tions the power of granting or refusing to grant permission to 
erect new buildings had been lodged in the first instance in the 
city Architect, su>ject to the limitation that any order by him 
refusing permission shall be subject to an appeal before the Build- 
ings Standing Committee. I shall further assume that by a valid 
delegation under Section 71 the Buildings Standing Committee 
has been empowered to grant permission by way of appeal in any 
case in which it has been originally refused by the City Architect. 


I must now refer to Section 498 of the Act in the chapter 
relating to procedure. This section provides infer alia that every 
written permission granted under the Act shall be signed by the 
Executive Officer and shall specify certain particulars. This must, 
of course, be read with Section 12 of the Act already alluded to, 
Sub-section (3) of which authorises the Executive Officer by order 
in writing to delegate to any Municipal Officer any of his powers 
under the Act. Once again, neither party at the trial produced 
anything to show whether the power or duty of signing written 
permissions, conferred or imposed upon the Executive Officer by 
Section 498 has been delegated by him to any other Municipal 
Officer under Section 1r2(3). It must be noticed that the delega- 
tion under this sub-section must be toa Municipal Officer and 
not to any Standing Committee. A fundamental feature of the 
present case is that no written permission signed by the Executive 
Officer or by any other Municipal Officer has been produced by 
the plaintiff, 

Having now set out the relevant legal provisions I proceed to 
set out the facts proved. 

Exhibit D shows that some time in November, 1934 the plaintiff 
applied to the City Architect under Rules 52 and 53 of Sche- 
dule XVII to the Act for permission to build a garage. 
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Exhibit E shows that on March 13, 1935. the City Architects 
Department rejected the application on the ground that the 
proposed construction would infringe Rules 23 and 30 of Schedule 
XVII. The order of refusal intimated that any appeal against 
the order must be submitted to “this cffice” (presumably the 
Central Municipal office) within 14 days from the receipt of 
notice of the order. 

Exhibit 1(a) shows that after Genia the Sats (presumably 
the present plaintiff) the Buildings Standing Committee, on March, 
28, 1935, allowed the appeal “against the refusal of the plans regard- 


ing No. 24, Allenby Road, District No. IV.” 


This resolution of the Buildings Standing Committee was not 
confirmed, as will be seen presently, until June, 13, 19353 but 
in this connection Exhibit (b) is relevant as showing that on 
March 23, 1935 “the Committee directed the City Architect to 
issue necessary water permits to allow the -parties to go on with 
building construction in cases where the resolution of the Com- 
mittee sanctioning plans or allowing appeals against refusal of 
plans upto March, 1935 have not yet been cnnfirmed by the 
committee.” It would appear from this resolution that the confir- 
mation was regarded as mere matter of routine which need not 
prevent parties proceeding with the construction of buildings 
whose plans had been sanctioned by the committee.- Accordingly, 
the plaintiff appears to have begun construction of his garage. 
Thereupon One of his neighbours Mr. H. Bose protested to the 
Chief Building Surveyor, and later to the Chief Executive Officer, 
that the construction was illegal [ Exhibits A and A(1).] 

Exhibit 2 shows that on May 13, 1935, the District Engineer 
of District No. IV granted to Dalmia & Co. (apparently plaintifi’s 
contractors) a license to make an enclosure in the public street 
etc. during the building or repairing of the premises No. 24, 
Allenby Road, for the period of one month, from 13th May, 1935, 
to r2th June, 1935, a sum of Rs. 5 being paid by the licensee on 
account of license fees. 

One of the Councillors on May 16, 1935 (vide Exhibit F, 
apparently received by the Secretary to the Corporation on May 
29, 1939) gave notice that at the next meeting of the Buildings 
Standing Committee he would move that the resolution of March 
25, 1935 regarding premises No. 24, Allenby Road be rescinded 
and the case reconsidered. Meanwhile on May 21, 1935 one of 
the Corporation Officials inspected the construction, which at 


that time had not been completed, and stopped the work in accord- 
f ° 
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ance with an order of the Chief Executive Officer [Exhibits G. 
G(r) ani 1.] 

On June 13, 1935, the Buildings Standing Committee for the 
year 1935-36 (the Committee is an annual one, vide Section 71(1)] 
held its first meeting and as one of its first acts confirmed a large 
number of proceedings of the previous year’s Buildings Standing 
Committee amongst them, the proceedings of March 2s, 
1933 (vide Ext. 1). It is quite possible that this was done as a 
matter of routine and witho ut special reference to the particular 
~ case of the garage now in dispute, For, Exhibit L(z) shows that 


on June 28, 1935, the Committee passed a resolution “that the . 


appeal regarding the plan of 24, Allenby Road be rejected and 
the department concerned be directed to take proceedings under 
Section 363 of the Act in respect of the work done without 
Obtaining permission from the department. The minutes record 
the fact that the owner (presumably the present plaintiff) was not 
present on the occasion, although he had been seen in Calcutta 
that morning by Mr. D. C. Mozumdar, of 9 Heysham Rew. 

There is no dispute about any of these facts. The main ques- 
tion that I have to decide is whether on these facts the resolution 
of the: Buildings Standing Committee passed on June 28, 1935 
was Jíra vires, (Prayer (o) of the plaintiff), 

Now it is perfectly true that the Committee had on June 73, 
1935 confirmed the proceedings of the frevious Committee, 
dated March 25, 1935, allowing the appeal of the plaintiff against 
the order of the City Architects Department refusing sanction 
to his application for building the garage ; but two points have 
to be noticed, First, Rule 62 of schedule XVIL states that 
subject to the provisions of Rule 58 the erection of a new building 
(other than a hut) shall not be commenced unless and until the 
Corporation have granted written permission for the execution 
of the work on an application sent to them under Rule sa, 
Rule 58 is of no avail in the present case, because although that 
Rule empowers the applicant to proce3i with the proposed 
construction in cases where the Corporation have neither granted 
nor refused to grant permission within a certain specified period, 
he cannot proceed with the werk “so as to contravene any of 
the provisions of this Act”, Inthe present instance the proposed 
construction has been found by the lower appellate Court to 
contravene certain Rules of this Schedule, notably Rules 23 and 
30, beyond controversy. Itfollows that Rule 58 is of no avail 
to the plaintiff, It further follows that by virtue of Rule 62 he 
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had no rightin the present case to commence the erection of 
the garage unless and until the Corporation had granted the 
Written permission. Whether the power to grant permission had 
been delegated to any extent to the Buildings Standing Committee 
or not, Section 498 of the Act requires that .every written 
permission granted under the Act must be signed by the Executive 
Officer, presumably if there has been any delegatisn by the 


` Executive Officer under Seetion 12(3), it will have to be signed 


by the Municipal Officer to whom the delegation has ‘been’ “made. 
In other words, the grant does not become effective until there — 


is a properly signed written permission, ‘The plaintif has pot 


produced any such written permission, If the Buildings Standing 
Committee discovered, after it had confirmed the proceedings of 
March 25, 1935, but before a written permission had actually 
issued over the signature of the proper officer, that the confirma- 
tion was in breach of the Act, there would appear to be nothing 
in the Act to prevent the Committee undoing the mistake and 
revoking the confirmation. Section 498(3) sbows that even a 
written permission can be revoked in certain circumstances ; it 
can therefore hardly be contended that a resolution whici has 
not yet resulted in a written permission is irreyucable. A second 
point is this : even assuming that the confirmation of the proceed- 
ings of March 25, 1935, which took place on June 13, 1935, had 
the effect of a properly signed written permission, the fact 
remains that it was a permission to do something, which, beyond 
controversy, infringed certain provisions of Schedule XVIL, I 
am not aware of any provision in the Act, nor has my attention 
been drawn to any provision, to the effect that a written permis- 
sion to erect a new building is in itself conclusive proof that all 
the requirements of the Act have been complied with in respect 
of that building. Indeed, such a provision would be difficult to 
reconcile with certain provisions which do occur inthe Act. Thus _ 
Rule 23 of Schedule XVII contains a proviso enabling the Cor- 
poration to relax the Rule to a limited extent in special circums- 
tances. There would be no need for such a proviso if by tbe 
mere grant of permission to erect a building, the Corporation 
could in effect relax all the Rules and relax them to an unlimited 
extent, as would be the case ifthe grant of permission carried with 
it a conclusive presumption that all the requirements of the Act 
had been ccmplied with. Again, section 363 (1) contains 3 
clauses ; clause (a) applies where a building has been commenced | 
without obtaining permission of the Corporation ; “but clause (c) 
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applies where any new building is being carried on or has been 
completed in breach of any of the provisions’ of the Act. Thus, 
the mere fact that a building has been commenced on proper 
Written permission does not protect the owner from attack under 
clause (c), if the building is actually in breach cf the provisions 
of the Act. It may perhaps, be regarded as a hardship thata 
person who has built after a proper permission should still be 
liable to have the building demolished under clause (c). The 


Legislature. appears to have considered this aspect of the matter 


and in order to ‘initigate the hardship enacted Sub-section (2) of 
Section 363 providing that no proceedings thereunder shall be 
instituted in respect of any work which has been done more than 
five years before the institution of the proceedings. It is obvious 
that some such clause as (c) of Sub-section (1) is necessary if only 
to prevent contravention of the building regulations in cases where 
permission might be dishonestly granted. Section 493, clause (c) 
appears to have been enacted forthe same purpose. The citizen 
needs to be protected from the perils of dangerous or insanitary 
builuings even where by accident or design the Corporation or a 
particular officer of the Corporation has granted permission for 
their erection. 

All these provisions show that the mere fact that permission 
has been granted for the erection of a particular building does not 
conclude the matter, If in fact the building in question infringes 
any Of the requirements of the Act, the permission would appear 
to be a nullity in face of Section 319. Section 4g8{3), which 
provides that a wrilten permission may be revoked if the grantee 
is convicted of a breach of any of the provisions of Act in any 
matter to which the permission relates, clearly implies that there 
can be no valid permission to errect a building in Lreach of the 


‘Act. To revoke a nullity can hardly be declared ultra vives. 


There can be no question of estoppel against the statute. This 
disposes of prayer (o) of the plaint. 

Prayer (a) appears to rest on a misunderstanding since there 
has not yet been any cemolition order. Exhibit K shows that 
the plaintiff has been served by the Corporation with a notice 
to show cause why the Corporation should not apply to the 
Magistrate for a demolition order under section 363. Such a notice 
is required under Section 363 before the Corporation can apply 


to the Magistrate. There has not yet been any actual order 


for demolition. 
Prayer (c) must be rejected for the reasons mentioned abova 
in connection with the rejection of prayer (b). As I have already 
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Ciz, found, there was in this case no proper written permission and 


1939. even if there were,- the proposed building would come within 
<a 


Sheik, Nizamuddin 128° (C) of Section 363 (x1) of the Act. 


v. Prayer (d) for a permanent injunction must fail as a necessary 
The Corporation of T . 
Calcutta. consequence of the rejection of the other prayer. 





This appeal must accordingly bs dismissed. As regards costs, 
however, I must take into account the fact that the plaintiff 
may well have been misled by the resolutions of the Buildings 
Standing Committee on and before June 13, 1935. “In these 
circumstances I direct that, although he has lost his suit, he do 
get his costs in all the Courts from the Corporation. 


The case is a fit one for appeal under the Letters Patent. 


PR Appeal dismissed. 


Before Sir Harold Derbyshire, Knight, Chief Justice and 
Mr, Justice Syed Nasim Ali. 


THE CORPORATION OF CALCUTTA 


CIVIL, j 
Ee MAJOOR AHMED,» 
April, 3, 4. 


Execution petitionmFinal decree in respect of a charge —Proceedings for re- 
hearing and adjournment petitions— Second application for a final decree— 
Acknowledgment—Indian Limitation Act (IX of 1908), Section 19—Step in 
aid of execution. 


In order to bring a case within section 39 of the Indian Limitation Act; 
there must be a clear acknowledgment of liability, 


Requests by the defendant for adjournment in a case do not constitute an 
acknowledgment within the meaning of section 19 of the Limitation Act, 


The final decree in respect of a charge on a certain property was Passed on 
srd March 1934. Thereafter in the proceedings for rehearing under Order 9 


* Appeal from Appellate Order No. 193 of 1938 against the order of M. H. 
B. Lethbridge, Esq., District Judge of 24 Parganas dated the 6th June, 1938 
affirming that of S.C, Sen, Esq., Subordinate Judge, 3rd Court, Alipore - 
dated 3rd April, 1938. 
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rule 13 of the Civil Procedure Code, there were certain petitions for adjourn- 
ment. Eventually there was a second application through mistake for the 
passing of a final decree on 10th September, 1936, which was rejected on 10th 
October, 1936. The application for execution was filed on 4th September, 
1937 : 


Held that the application for execution was time barred and the petitions for 
adjournment did not constitute acknowledgment or the subsequent application for 
final decree was not a step in aid of execution of the decree. 


A step in aid of execution means an aid in execution of the decree. 


An application for a final decree, after the final decree has already been 
_passed cannot therefore be treated as an application to take some steps in aid of 
execution. 


Appeal by the Decree holder. 
Tha material facts will appear from the judgment. 


Messes. Hemendra Kumar Das, Pasupati Ghose, and Balaram 
Basu for the Ap pellant. 


Dr. Rathabinode Pal and Mr, Radhica Charan Chatterjee for 
the Respondent, 


The judgments of the Court were as follows: 


Derbyshire C. J.:—The Calcutta Corporation on February 
ISt, 1934, got a preliminary decree in respect of the charge they had 
on a certain property of the respendent, The final decree in that 
matter was passed on March 3rd, 1934. Thereafter there were cer- 
tain petitions for adjournment in the proceedings for rehearing un- 
der Order 9, rule 13 of the Code of Civil Procedure. Those praş- 
ers were granted from time to time and, eventually, there was an 
application by the plaintiffs for the passing of a final decree under 
Order 34, rules 4 and 5, on September icth, 1936. That applica- 
tion was rejected on October roth, 1936. The application for 
execution was filed on September 4th, 1937. Both the Courts 
below have held that it was time-barred, being made three years 
after the date of the final decree. It transpires that the property 
in respect of which the charge for rates was given is wakf property 
and that from time to time, after the final decree had been 
passed on March 3rd 1934, there were attempts to get the matter 
adjusted. Those attempts came to nothing. 


In my view the learned Judge has come to a correct conclusion 
in dismissing the application for execution, The final decree 
was passed on March 2rd, 1934. Thrcugh some blunder in the 


office of the Corporation another application for a final decree 
á : 
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was made on September roth, 1936, and an order was made on 
it, Itis said that that was a step in 2i} of execution. In my 


The Corporation of View it was not. Astepin aid of execution means an aid in 


Calcutta 


ve 
Majoor Ahmed, 


Derbyshire, CF. 


execution of the decree. What the appellants did here was 
to forget the decree completely and ask for another decree ‘to be 
made. They never thought about the decree when they took 
those proceedings of September roth, 1936. Whatever step 
they took was not in aid of that decree, it was scmething else quite 
independent of it. As 

As regards the various applications for adjournment which 


“were said to be acknowledgments of the debt, one has to remember 


in the first instance that this debt, although a decree had been 
passed for it, was being disputed by the respondent as not being 
payable at all. The prayer for adjournment to compromise it 
by no means admits the debt itself when proceedings to set it aside 
had been taken. 

It seems to me that to bring a case within section 19 of the 


. Limitation Act there must be clear acknowledgment of liability. 


Adjournments are often obtained for the purpose of delay and 
often for the purpose of convenience. I am unable to see that 
the requests by the defendant here for adjournment on various 
dates constitute’ any acknowledgment of liability within section 
Ig Of the Limitation Act. The truth of the matter is that the 
plaintiffs have slept on their rights and the statute of limitation has 


-deprived them of those rights, 


For those reasons I am of the Opinion that this appeal must be 


‘Gismiss:d. No order is made as to costs. 


Nasim Ali, J. s—I agree with My Lord the Chief Justice that 
this appeal should be dismissed. 


In the present application for execution the ppal stated 
that the period of limitation under Article 182 of the Indian 
Limitation Act isto run from the Ist December, 1934, when the 
application for setting aside the expaste decree under Order 9, 
rule 13 of the Code was dismissed. In order to save the present 
execution from the bar of limitation the appellants relied on 
Article 182 (3) of the Indian Limitation Act before the trial 
Judge. The trial Judge held that the dismissal of an application 
for re-hearing under Order 9, rule 13 does not come under Article 
182 (3) of the Limitation Act. 

When the matter was taken by the appellants before the 
learned District Judge the appellants put forward, another addi- 
tional ground for exemption from the bar of limyation. It was 
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argued befors the learoed Judge that there had been an acknow- 
ledgment by the judyment-debtor of the liability under the decree. 
In order to substantiite this contention copies of certain orders, 
made apparently in the re-hearing case which were not put into 
evidence before the trial Judge, were produced before the learned 
Judge. On an interpretation of those orders the learned Judge 
held that there hid been no clear and unequivocal admission by 
the judgment-debtor of thé liability under the decree. The 
learned District Judge als» agreed with the trial Judge that 
the period of limitation did not run from the date when the 
application for rehearing was rejected, inasmuch as such an order 
does not come under Article 182 (3) of the Indian Limitation 
Act. He accordingly dismissed the appeal. 


In this second appeal befcre us the learned Advocate appearing 
on behalf of the appellants attempted to bring the case under 
Article 182 (5) of the Indian Limitation Act. It was contended 
by him that there was an application by the decree-holder in 
accordance with law to take some step in aid of execution of 
the decree. This is, however, an entirely new point. Jt was 
not taken in any of the Courts below. 

The learned Advocate in support of this contention relied 
upon an application which is alleged to have been filed by the 
decree-holder on September roth, 1936, under Oorder 34, rules 
4 and 5 of the Code of Civil Procedure for making the decree 
final, though the decree had been made final long ago, viz., on 
the 3rd March, 1934 Though the decree-holder did not claim 
any ex2mption under clause (5) of Article 182 of the Limitation 
Act and the petition on which he relied was not formally put in 
evidence, it is clear that such an application can never be 
treated as an application in accordance with law to take some 
step in aid of ex:cutio. ; 

The learned Adyocate for the appellants also relied upon an 
alleged acknowledgment by the jucgment-debtor in support of 
his contention that a fresh period of limitation started when the 
acknowledgment was made under Section 19 of the Indian 
Limitation Act. The learned Advocate conceded that on the 
orders on which the appellants relied before the learned District 
Judge in support of this contention it was impossible to contend 
that the learned Judge was wrong in holding that there had been 
ro clear and unambiguous acknowledgment. He, however, 
asked us to consider those orders along with the applications on 
which those orders were made, These applications were not 
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relied upon in any of the Courts below. The case that there 
had been an acknowledgment of the liability under the decree 
of the judgment-debtor was not made before the trial Judge. 
It was sought to be made for the first time before the lower 
appellate Court on some new materials. In this Court again 
this plea was sought to be supported by further materials. The 
learned Advocate asked us to take additional evidence or to 
remit the case to the lower appellate Court for taking further 
evidence. No explanation, however, was given as to why this 
plea was not raised in the Court of first instance or why no evi- 
dence was adduced on this point either before the trial Court 
or before the lower appellate Court. There are, therefore, no 
materials on the record of the present case to show that there 
had been a clear and unequivocal acknowledgment by the judg- 
ment debtor of the liability under the decree. 

Under these circumstances I am of opinion that the decision 
of the Courts below is right. 


Pe Re Appeal dismissed. 


CIVIL REVISION. 
Before Mr. Justice S. K. Ghose. | 
THE COMMISSIONERS FOR THE PORT OF CALCUTTA 


V, 
BHUBANESWAR PROSAD AND ANOTHER,* 


Indian Merchant Shipping Act (XXI of 1923) Sections 2(8), 5(2) (c) and 
62(a), applicability of—Tug vessels used in navigation and propelled by 
steamship—Seaman — Attachment of wages—Locus Standi to move the High 
Court—Civil Procedure Code (Act V of 1908), Order 21, rule 48. 


Opposite party No. 1 got a decree against opposite party No, 2 who was 
employed as a Mistri on S.S. Thistle of the Calcutta Port Commissioners. In 
execution of the decree he attached the salary of opposite party No. 2, who 
at the time of such attachment was employed as a driver on a Tug Vessel 
called the Filot. Objection was taken that the wages of the opposite party 
No. 2could not be attached under the bar provided by the Merchant Shipping 


*Civil Revision Case No. 960 of 1937 against the order of T. K. Nag, Esq., 
Small Cause Court Judge, Sealdah dated ard April, 1937 and oe contained 


in letter dated 19th April, 1937. 
@ 


á 
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Act, the opposite party No. 2 being a seaman as defined in the said Act, The 
objection being overruled, the Commissioners for -the Port of Calcutta moved 
the High Court against the order of attachment, 


Held, {1) that the Commissioners for the Port of Calcutta have lacus standi 
to make the application, they having received a direction from the lower Court 
in accordance with the provisions of Order 21, rule 48 of the Code of Civil 
Procedure. 


~ 


(2) that Tug vessels used in navigation and propelled-by steam in the river 
Hugli would come within the category of ship as used in Section 2 clause (8) 
of the Merchant Shipping Act: The Mayor of Southport v, Morriss (1) and 
Weeks v. Ross (2) referred to. 


(3) that the Tug vessels were not seagoing ships within the meaning of 
Section 5(2) (c) of the Merchant Shipping Act and as such the protection as 
regards attachment of wages afforded to seamen by Section 62(a) ot the Mer- 
chant Shipping Act would not be available to opposite party No 2. 

Application for Revision under Section 25 of the Provincial 
Small Cause Courts Act. 


The material facts will appear from the judgment. 


Messrs, Ambicapada Choudhury and Bhabesh Nath Bose {or 
the Petitioners, 


Diptendra Mohan Ghose and Sarojendra Mohan Ray Chowdhury 
for the Opposite Party. 


The judgment of the Court was as follows : 


The petitioners in this Rule are the Commissioners for the 
Port of Calcutta and the Rule relates to an application under sec- 
tion 25 of the Provincial Small Cause Courts Act. The circum- 
stances are these :—Opposite party No, z obtained an expaite 
decree against opposite party No. 2 in the Court of Small Causes 
at Sealdah for Rs, 70-9-0. On 26th September, 1936 the decree 
was put into execution in the said Court and the decres-holder 
prayed for recovery by attachment of the. wages of the judgment- 
debtor, he being a Mistri on S. S. Thistle at Dock No. 11 of the 
Calcutta Port Commissioners and drawing a salary of Rs. 158 
month. In accordance with the prayer the salary of opposite 
party No.2 was attached and the attachment was notified by the 
Court to the petitioners under whom the opposite party No. 2 was 
then employed as a driver ona Tug Vessel called the Pilot, It is 
stated by the petitioners that both S, S, Thistle and the Vessel 
Pilot are used in navigation and propelled by steam and not exclu- 
sively by oars. The petitioners informed the Court that the wages 


(1) (1893) 1 Q- B. D. 359. 
(2) (1913) a K. B, D. 229. 
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of the opposite party No, 2 could not be attached as he was a sea- 
man under the Indian Merchant Shipping Act (Act 21 of 1923 I, 
C.) and also referred to section 2 (8) and 62 (1) (a) of the said Act 
in the correspondence that followed. Opposite party No. 2 fileda 
petition in the execution case stating that he is a seaman under sec- 
tion 2 (8) of the Indian Merchant Shipping Act and as such his 
wages are not attachable. On the 3rd April, 1937 the Court re- 
jected the petition of the opposite party No. 2 holding that his 
salary is not exempted from attachment, Thereafter by a letter 
dated the roth April, 1937 the said Court directed the petitioners 
to send the attached sum to the Court. Against that direction the 
present Rule is obtained. 

It is stated in the application that the question as to whether 
the said opposite party No, 2 isa seaman and whether the wages 
of a seaman is attachable under the said Indian Merchant Shipping 
Act is of great importance to the petitioners and an authoritative 
decision would be to the benefit of all parties concerned. The 
petitioners also stated that having regard to the provisions of sec- 
tion 62 (d) of the Indian Merchant Shipping Act the order of attach- 
ment and the direction to pay into Court have put the petitioners 
in a precarious and anomolous position. 

For the opposite party decree-holder it is contended in this 
Court that the petitioners have no /ocus standi to make this appli- 
cation as they were no parties to the decree. But the petitioners 
have already received a direction from the lower Court in accor- 
dance with the provisions of order XXI rale 48 of the Code of 
Civil Procedure and under sub-rule (3), the petitioners would be 
held liable for any sum paid in contravention of the direction, 


' Therefore it cannot be said that the petitioners have no grievance 


and it must be held that they have Jocus standi to make the 
application. 

The real point is whether under Sections 62 (1) (a) and (d) 
the wages of the opposite party No. 2 are liable to attachment. 
It is contended for the petitioners that the opposite party No. 2 
is.a seaman as defined in Section 2 (8) of the Act. The question 
is whether the Tug ‘Pilot’ can answer to the word Ship as used 
in this definition. Both words ‘Ship’ and ‘Vessel’ are defined in 
the General Clauses Act and this definition corresponds to the 
definition of those words Occurring in the English Merchant 
Shipping Act of 1894. The question seems to turn upon whether 
the tug vessels can be said to be used for the purpose of 
navigation, It is stated in the counter-affidavit, which is not 
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challenged that the tug vessels “Thistle” and “Pilot” are 
not steamships nor do they ever go to sea ; they only tow ships 
within the Kidderpore Dock Yard by means of a rope whenever 
any ship enters the said port either for repairs or for loading 
and unloading. It has been contended by the learned Advocate 
for the opposite party No. xr that to satisfy the essentials of 
navigation the ship must be sea-going and must carry merchandise. 
I have been taken through the definition of the word navigation 
in Murray’s Oxford Dictionary and Websters Dictionary. All 
that I need say here is that the word is rather loosely used to 
mean a number of things. More sure guidance is afforded by 
two cases to which my attention has been drawn. The first is the 
case of The Mayor of Southport v, Morriss (1). In that case 
a launch was used for the purpose of carrying passenger on 
pleasure trips round an artificial lake half a mile long by 180 yards 
wide, without having any duplicate of a Board of Trade certi- 
ficate put up in her. It was held that the launch, while so used 
on a sheet of water of that siz2, was not a vessel used in navigation. 
Lord Col:ridge, C. J. remarked :—“Navigation is a term which, 
in common parlance, would never be used in connection with a 
sheet of water half a mile long. The Attorney-General has asked 
where we are to draw the line. The answer is that it is not 
necessary to draw it at any precise point. It is enough for us to 
say that the present case is on the right side of any reasonable 
line that could be drawn,” This decision was carefully considered 
and distinguished in the case of Weeks v. Ross (2), In that case 
a motor boat was used for carrying more than twelve passengers 
from Exeter along the river Exe for half a mile and for a 
further mile along a cana? to the first lock, returning thence to 
Exeter. Below that lock the canal continued for two miles, 
through other locks, to the estuary of the river, and it was used 
by sea going ships for the purpose of going to and from Exeter. 
It was held that the motor boat was a vessel used in navigation. 
Channel, J. pointed out that in the previous case the judgment 
proceeded entirely upon the view of the Court as to the place 
where the alleged navigation was. In the second case the length 
of the water on which the launches plied was only about a mile 
and a half and the canal was in a sense an enclosed piece of water. 
But, the learned fudge went on to remark, “There is a lock 
which communicates with a further cut which goes on to another 


(1) (1893) 1 Q. B. D. 359. 
(2) (1913) g K. B, D. 229. 
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SIVIL, lock, and then there is a sea lock, through which vessels can go 
1937. out to sea or can come in from the sea,.......There is navigation 


The Commissioners there, and it is a place for navigation and being a place for naviga- 
for the Port of tion it is not the less navigation by this launch than by any other 
Calcutta Í S ; 

v. craft; the launch is navigating.” Lord Coleridge, J. remarked “If 
H onpaneswar Prosad. ships coming to and from the sea were clearly navigating these 
waters, the fact that these particular vessels in question did not 

proceed to sea does not prevent these waters being navigated 

by them as they would be by ships going to and from the sea.” 

In the present case having regard to the conditions of the river 

Ganges I consider that the decision in Weeks v. Ross (1) cited 
above is applicable. In that view the two tugs are vessels used . 

in navigation and therefore they come under the definition of ship. 

The next point is whether the provisions of Section 5(2) (c) 

are applicable. The relevent part of Sub-section 2 runs as 

follows :—=“‘Save as hereinbefore provided in tbis section, this 

part shall, unless there is anything repugnant in the subject 

or context apply to British ships and to the owners, masters and 

crews thereof as follows: * * * (c). ‘The provisions relating 

to the. rights of seamen in respect of wages, to the return 

of distressed seamen, to the provision and health of seamen, to 

the power of seamen to make complaints, to the protection of 

seamen from imposition and to discipline shall apply to sea-going 

ships registered in British India, while such ships are in British 

India.” If these provisions should apply to the case of opposite 

party No, 2 then, since the tugs in question are not sea-going 

ships, Section 62 which is a provision relating to the rights of 

seamen in respect of wages would rot apply. The Indian 

Merchant Shipping Act comes veryerarely before this Court and 

so I gave to the learned Advocates time to consider the position. 

My attention has been drawn to the provisions of the English 

Merchant Shipping Act of 1894. By Section gz of that Act Part I 

of that Act shall apply to the whole of His Majesty’s Dominions 

and to all places where His Majesty has jurisdiction. In Part II 

of the Act there is Section 163 which corresponds te the provisions 

of Section 62 of the Indian Act except that the words “.o the 

sea service” occur after the words “seaman or apprentice” in the 

opening clause of Sub-section (1) of Section 163 in the English 
Act. By Section 261(d) of the English Act the provisions of | 

Part II relating to the rights of seamen in respect of wages etc. 

do not apply where the ship is within the jurisdiction of the 

(2) (1913) 2 K, B. D. 229. , 
, & 


Vou, LXX,] HIGH COURT, 


Government of the British possession in which the ship is regis- 
tered. Szction 264 provides for the application of Part It by the 
legislature of the British possession. It is pointed out by the 
learned Advocate for the petitioners that the necessary provisions 
are supplied by Section 5 of the Indian Act. The two tugs in 
question in this case answer to the description of British ships 
as defined in Section 1(d) read with Section 4(d) of the English 
Act. It is also pointed out that the provisions of Section s (2) 
of the Indian Act do not exhaust the provisions of part II of 
that Act. Therefore it is contended the application of the 
Section is not meant to be restrictive, that is to say, that besides 
British ships mentioned in Sub-section (2) other ships may also 
be hit by the provisions of Part If. But once it is found that the two 
tugs in question are British ships then they must be governed by the 
provisions of Section 5(2) (c) of the Indian Act ia so far as the 
present matter is concerned and Part If will not apply unless they 
are seagoing ships registered in British India. It is not disputed 
that the two tugs are not sea-going ships though registered in 
British India, That being so, the provisions relating to the rights 
of seamen in respect of wages do not apply to the case of the 
judgment-Jebtor opposite party No. 2, The direction of the Small. 
Causes Court relating to the attachment of the wages must be 
complied with and the Rule will stand discharged. There will be 
no order as to costs, 


P, R. Rule discharged, 





APPELLATE CIVIL. 


Before Mr, Justice A. G. R. Henderson -and My. Justice 
A. S M. Latifur Rahman 


DHIRENDRA NATH BHATTACHARJEE AND OTHERS 
Us 
CHARU CHANDRA MITRA AnD OTHERS# 


Certificate sale—Limitation— Fublic Demands Recovery Act (TI B. C. of 1913), 
Section 36, Proviso (a)—Fraud— Non service of notice, if suficient—Ques- 
tion to be decided in a suit for setting aside a certificate sale— Indian Limi- 
tation Act (IX of 1908), Section 18, 


Appeal from Appellate Decree No. 1274 of 1939 against the decree of Rajen- 
dra Lal Chakravarty, Esq., Additional District Judge of Khulna dated the 
the 25th May, 1037 reversing that of Ramapati Ghose, Esq., Munsiff, Second 
Court, Khulna, dated the 23rd of September, 1936. 
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Civi; Proviso (a) to section 36 of the Public Demands Recovery Act, is a rule of 
1939. P limitation, 
Dhirendra Nath Soa suit for setting aside a certificate sale instituted more than a year after 
Bhattacharjee the delivery of possession would be barred. 
Charu Chan dra Nonservice of notice under section 7 of the Public Demands Recovery Act 
Mitra, would not be enough to establish a case of fraud, 


The only question to be decided in a case of setting aside a certificate sale 
would be whether the interest of the plaintiff passed by the sale, 


Fraud alleged against a defendant who is alleged to have been managing 
the property sold, would not give any extension of time against the certificate- 
holder, under section 18 of the Indian Limitation Act. A plaintiff should not 
be allowed to make a new case of fraud based upon a different consideration and 
different allegation than that originally made in the plaint. 


Appeal by the Defendant No. 2, 


Suit for setting aside sales and alternatively for reconveyance 
of properties sold in execution of two certificates. 


My. AmarendvaNath Bose, Dr. Radhabinode Fal, Messrs. Go- 
pendra Nath Das, Sris Chandra Dutta, Sambhunath Banerjee 
and Manindra Nath Ghose for the Appellants, 


Messrs, Atul Chandra Gupta, Panchanan Ghosal, Durga Cha- 
van Roy Chowdhury, Bimal Chandra Nag and Dr. S. C. Basak 
and Ramaprosad Mookerjee for the Respondents. 


The judgments of the Court were as follows : | 


April, 5 Henderson , J. :— This appeal is by defendant No. 2. He is 
—— the purchaser of two properties which were sold in execution of two 
certificates. He made the purchase from defendant No. 1 who 
was the actual auction purchaser. The plaintiffs are the original 
owners of the property. Their case is really extremely simple. . 
They alleged that defendant No. r who was managing their pro- 
perty colluded with all the peons and suppressed every single pro- 
cess in connection with the certificates. On this allegation they 
prayed firstly, that the sales might be set aside and, secondly that 
inthe alternative defendant No. 2 should be ordered to re-convey 
the properties to them on proper terms, 

The Munsiff dismissed the suit. Far from finding any evidence 
of fraud he was satisfied that the processes were all served. The 
plaintiffs then appealed. The learned District Judge set aside the 
decree of the Munsiff, made a decree setting aside the sales and 
directing that the plaintiffs should be put into khas possession of 
the properties. Defendant No. 2 now appeals to this Court, 

The first contention made by Mr. Bose on behalf of the appel- 
lant is that the suit as under section 36 of the Pyblic Demands 
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Recovery Act is barred by limitation. The suit was instituted 
more than a year after the delivery of possession and it is plain 
enough that the plaintiffs cannot get relief of any sort unless they 
establish their case of fraud, 

In support of this contention two grounds were urged. In 
the first place it is said that proviso (a) to section 36 lays down 
not a rule of limitation but a condition precedent. In our opinion 
it is a rule of limitation. 

In the second place it was contended that the learned Judge 
when he found that limitation was saved by section 18 of the 
Indian Limitation Act did not proceed to consider all the pro- 
visions of that section. The learned Judge’s finding is based 
upon the allegation of fraud committed by defendant No. r. This 
defendant is neither the certificate-holder nor the certificate 
debtor. Under the provisions of the section itself time is only 
exetended against defendant No. 1 and not against defendant 
No. 2 and defendant No, 3. Mr. Gupta pointed out that 
defendant No, 3 averred that he had no objection to the 
sales being set aside as long as his own interests were pro- 
tected. Inour opinion the attitude adopted by defendant No. 3 
at the trial has nothing todo with the application of section 18. 
The fraud alleged against defendant No. x would not give any 
extension of time against the certificate-holder. In this view 
of the case we must hold that the relief under section 36 of the 
Act is barred and the learned Judge was not justified in setting 
aside the sales, 

There remains the question of the alternative relief which the 
learned Judge held that he would have granted to the plaintiffs, 
- In order to establish this right the plaintiffs must prove the fraud 
alleged in the plaint. The learned Judge found that the notices 
under section 7 of ths Act were not served. This would be 
quite sufficient to entitle the plaintiffs to pray for relief under 
section 35 of the Act. But it is clearly not enough to establish 
fraud. He further found that he was not satisfied that the notices 
under rule 46 were actually served. Apart from that he came 
to a general finding in these terms :—‘'There was fraud of Daiba 
in the conception and in suppressioa of all the process under cir- 
cumstances as found above.” . 

I have already pointed out that the case made by the plaire 
tiffs is really a very simple one, But unfortunately the learned 
Judge has introducei so much confusion into the matter that 


it is far from easy to ascertain what he really thought about the 
e i ` 
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only point at issue. For example, he entered into a long discus- 
sion and attempted to establish that the certificates did not amount 
to rent decrees but to money decrees and in so doing considered 
whether the certificate debtor really represented all the tenants, 
I need hardly say that on such a case no question of setting aside 
the sales could arise. The only question would be whether the 
interest of the plaintiffs passed by the sale. No such case was 
ever made by the plaintifs and that pırt of the judgment is 
entirely irrelevant. It is only fair to state that neither of the 
Advocates who appeared in this appeal attached the slightest 
importarce to it. Then again the learned Judge allowed himself 
to be influenced by various trivialities such as a mistake in the 
Tauzi number, matters which could not possibly throw any 
light on the question whether the fraud alleged had been estab- 
lished. 

Now itis perfectly true that the sentence which I have just 
quoted does amount to a finding of fraud, It is the only passage 
in this lengthy judgment which does. But in one respect it goes 
too far and in another respect it does not go far enough. 

It goes too far because it implies the sales were due to 
default conceived by defendant No, r. No such case was even 
suggested by the plaintiffs. It does not go far enough because it. 
does not amount toa finding that defendant No.1 colluded with 
the peons and suppressed all the processes, 

It has therefore been necessary for us to examine the actual 
findings of fact in order to see whether they justify an 
inference of this fraud. These facts may be summarised as 
follows :— 

(1) Notices under section 7 were not served. 

(2) It has not been proved that notice under rule 46 was 
served, o 

(3) Defendant No, t was the actual manager of the plain- 
tiffs’ affairs, 

(4) Defendant No. 1 was present when the peon, defence 
witness No. 2, attached some cattle in execution of distress 
warrants issued for the realisation of the demands of these two 
certificates and four others, As nothing was paid cattle were 
attached and made over to the President of the Union Board as 
“custodian. [Itis clear from this finding that the peon, defence 
witness No. 2, was acting perfectly, straight forwardly and carrying 
out his duty perfectly) We do not pretend to know how this 
can amount to evidence that defendant No. 1 conspited with somè 
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other peon on an earlier occasion to suppress the notices under 
Section 7. This piece of evidence obviously supports the genuine- 
ness of the proceedings rather than the alleged fraud. 

(5) The property was purchased in execution of the certificates 
by defendant No, r. As he himself had a mortgage his action 
is explained and it would be quite wrong to infer fraud therefrom. 

In our opinion these findings are not sufficient to justify an 
inference of fraud at all, Another difficulty in the way of support- 
ing the decree of the lower Appellate Court is that the learned 
Munsif found that one of the plaintifis was actually present at the 
auction. That finding has not been reversed and unless it is 
reversed it is almost impossible to find fraud. 

In the second place even if we are to assume that these 
circumstances could establish fraud of some kind they certainly 
do not establish the particular fraud alleged in the plaint. 

The learned Munsif dealt with the matter very clearly, He 
refers to the incident of the attachment of the cattle. I have 
already pointed out that that is no evidence of fraud. He then goes 
on to say “there is no other evidence to connect defendant No. r 
with the certificate of other processes’, The learned District 
Judge has not pointed out that the learned Munsif was in error 
here nor has he referred us to any such evidence. Unless there 
is such evidence the learned Munsif is right in saying that there 
is no evidence of fraud as alleged by the plaintiffs and the plain- 
tifs suit cannot succeed. l 

We have been through the evidence and we are satisfied that 
the learned Munsif is correct. The only evidence connecting 
defendant No. 1 with the process.is with regard to the incident 
when defence witness No. 2 was executing not the process in 
connection with the alleged fraud but a distress warrant. He 
did his duty openly and honestly and when no mo ney was paid 
he attached some cattle and made them over to the President 
of the Union Board. It is obvious that the conduct of the pro- 
cess server in connection with the distress warrant is no evidence 
to prove collusion between defendant No. x and other process 
servers in connection with other processes, 

As there is no evidence to connect defendant No. 1 with the 
service of any of these processes the view of the learned Munsif 
is correct and there is nothing to support the case of fraud made 
in the plaint, We are not prepared to allow the plaivtifis now to 
make a new case based upon a different consideration and different 
allegation. 
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The appeal is accordingly allowed. The decree of the lower 
Appellate Court is set aside and that of the Mrunsif restored with 
costs in all the Courts, 

Dr. Basak has pressed for costs. He cannot support the 
decree cf the lower Appellate Court for costs fo be paid to his 
client by the heirs of defendant No.1. He asks that the plaintiffs 
should be made to pay them. The only allegation made against 
the Trust is to be found in paragraphs 3 and 6 in the grounds 
of appeal, They were both-entirely irconsistent with the plead- 
ings and could hardly be taken seriously. They were not pressed. 
On the whole we think that the proper order to make is that 
defendant No. 3 should pay his own costs in this Court and in the 
lower Appellate Court. 


Latifur Rahman, J.:—I agree- 
P, R, Appeal allowed, 
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HARI CHAND AND OTHERS 
Y, 
SECRETARY OF STATE 


[On APFEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
OF THE NORTH-WEST FRONTIER PROVINCE, | 


Acquisition of Land—Land held on Cantonment tenure—Buildings erected by 
tenant— Notification of resumption by Government—Offer of compensation 
for buildings refused by tenant— Notification by Government of intention 
to acquire buildings under Land Acquisition Act—Validity—Method of 
valuing for compensation~ Land Acquisition Act (J of 18¢4) section 4. 


Where the Government has within the area of Cantonments granted Jand to 


> individuals who have erected buildings on it arid has, in exercise of its powers in 


that behalf, issued notifications of resumption to the grantees, and where the 
grantees refuse the offers of compensation for the buildings contained in the 
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notifications, a notification by the Government under the Land Acquisition Act, 
1894, for the purpose of expropriating the owners of the buildings is valid 
notwithstanding that it is a notification for the acquisition only of buildiags on 
the land and not on the land itself, for in the Act the expression “Land” is sta- 
ted to include benefits to arise out of land and things attached to the earth 
and it would be of no purpose for the Government to state in its notification of 
acquisition under the Act that it proposed to-acquire the Jand inasmuch as the 
land ís its own property. 


In such a case, the subject to be valued being a building apart from its site, 
the principle of fixing its value by ascertaining the cost of reproducing the buil- 
ding and then allowing for depreciation and cost of the repairs required apart 
from depreciation is a recognised method of valuation for purposes of compen.« 
sation, and accordingly it cannot be objected by the grantees that the value 
of their buildings has been depreciated by the previous issue of the notification 
of resumption. 


Where, as in such a case, the compensation has to be restricted to the 
value of buildings apart from the land on which they stand, no additional 
allowance should be made in respect of amenities such as trees, gardens, path- 
ways and culverts and other things enjoyed by the owners of the buildings as 


-useful amenities in connection with them. 


Consolidated Privy Council Appeal No. 35 of 1938 from 
decrees of the Judicial Commissioner’s Court, Nerth West Frontier 
Province, Peshawar, dated July 28, 1936, (Middleton, J. C. 
and Kazi Mir Ahmed, A. J. C.) affirming, with slight modifica- 
tions, eight out of twelve decrees passed on February, 15, 1935, by 
the District Judge, Peshawar. 


The Government of India proposed to resume some-r2 proper- 
ties granted out within the Cantonment of Peshawar. The appellants, 
Hari Singh and others, were the tenants of the lands in question and 
the owners of the buildings on them. Cantonments_ are regulated, 
so far as grants to individuals are concerned, by an Order of the 
“Governor-General in Council of 1836, subsequently reenacted from 
time to time in substantially similar terms. A condition ofthe grant 
of any rights within the area of cantonments is the Government’s 
power to resume control at any time on giving one month’s notice. 
On resumption the Government must pay the value of such build- 
ings as have been erected with authorisation on the properties to be 
resumed. ` 


In 1932 and 1933, the Military Estate Officer, Peshawar Circle, 
issued to all the appellants notices of intention to resume control of 
the land granted to them on cantonment tenure, the notifications 
containing offers of compensation all of which were refused, The 
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normal course of arbitration was not thereupon pursued, the Govern- 
ment instead taking steps to expropriate the appellants under the 
Land Acquisition Act, 1894. A notification was accordingly served 
under section 4 of that Act on each appellant, it being in each case 
set out as a matter of narrative in the notification that the Govern- 
ment claimed to be entitled to the land, and the Act being invoked 
for the acquisition of the buildings on it. 


An officer was appointed under section ọ as Collector, and he 
made awards under section 11 after enquiry. The Collector having 
made his awards of compensation, the appellants applied to the 
Land Acquisition Officer under section 18, and he made references 
to the Court of the District Judge, Peshawar. The Judge having 
decided in favour of the Government, and appeals to the Court of 
the Judicial Commissioner having been in substance dismissed, the 
present appeals were brought to His Majesty. 


A; M. Dunne, K. C. and S. P. Khambatta for the Appellants. 


J. M, Tucker, K, C, W. Wallach and the Hon'ble Q. Hogg, for 
the Secretary of State. 


Their Lordships’ judgment was delivered by 


Lord Macmillan :—Their Lordships are invited in these 12 
consolidated appeals to reconsider a number of awards made by 
way of compensation for the acquisition by thé Government of 
certain bungalows in the Cantonment of Peshawar. In the Courts 
below a large number of questions were raised and debated in 
relation to the awards, but before their Lordships, Mr. Dunne, 
on behalf of the appellants, confined himself to two or three main 
issues, 

As a matter of history the cantonments are regulated, so far as 
regards grants to individuals, by an Order of the Governor-General 
in Council dated so far back as 1836. That Order appears to' have 
been carried forward to date bya series of subsequent Orders 
more or less identical in their terms. Where the Government grant 
any rights to individuals within the area of the cantonments one of 
the cardinal conditions of the grant is that the Government retain 
the power of resumption at any time on giving one month’s notice. 


_ If they give that notice they are required to pay the value of such 


buildings as may have been authorised to be erected. 

In this case the Government proposed to resume r2 or 13 of 
properties originally granted out, and they issued notifications of 
resumption, of which there is an example in the case cf the first 
appellant Hari Chand’s property. It runs_as follows ;— 

e 
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Whereas the land comprising the site of the property known as 
Bungalow No. s, Fort Road, Peshawar Cantonment, belongs to 
Government and is held by you on Cantonment tenure under which 
Government are entitle] to resume the said land subject to paying 
the value of such buildings as may have been authorised to be 
erected thereon ; And whereas Government have decided to resume 
possession of the said land and to obtain possession of the buildings 
standing thereon: Take notice therefore that Government will 
under all powers enabling them in that behalf through their Agent 
on rsth October, 1932, resume possession of the said land and 
your occupation and any rights, easements and interests you may 
have inthe sail land and the buildings thereon shall cease as 
from that date.” 

The notification also contained an offer of compensation. 

Apparently none of those to whom the notices were addressed 
was satisfied with the offer, and while the natural and ordinary 
course would have been to proceed to arbitration for the purpose of 
assessing the compensatior, for some reason or other that course 
does not seem to have been pursued or to have been acceptable 
to the parties, and the Government accordingly resorted to the 
Land Acquisition Act of 1894, for the purpose of expropriating the 
owners of the bungalows on the terms of that Statute. Accord- 
ingly a notification was served on each of the proprietors of the 
bungalows, and in the recital of each notification it is set out 
that the Government claimed to be the owners of the land upon 
which the various bungalows and outhouses had been erected. 
That is set out as a matter of narrative in the notification. Then 
it proceeds to state that the Government have given notice that 
the land has been resumed by them and that they are desirous 
now of acquiring the buildings thereon and any other outstand- 
ing interest therein, and for that purpose they invoke the provi- 
sions of the Land Acquisition Act of 1894. 


The first point taken here has been that the notification was 
bad becatise it was not a notification for the acquisition of the 
land, but a notification of an intention to acquire only buildings 
on the land. It was said that the Land Acquisition Act only 
authorised notification of an intention to acquire land and there- 
fore that the whole proceedings under the Land Acquisition Act 
were fundamentally bad because the notification upon which the 
proceedings started was invalid. It has to be noticed, however, 
that in the Land Acquisition Act “the expression ‘land’ includes 


benefits toe arise out of land, and things attached to the earth or 
e 
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pees permanently fastened to anything attached tə the earth.” In the 
1939. present case, the Goveroment’s position being that they were the 

Hari Chand owners of the site, it would have been manifestly idle for them 


to have proposed to acquire what was already their own, and 
therefore when they sought to put in force the provisions of the 
Land Acquisition Act they naturally requisitioned what was not 
their own but what they desired to acquire, namely, the byildings 
on the land. It appears to their Lordships that in any event this 
objection to the notification comes too late, because the parties 
proceeded under the Land Acquisition Act to follow forth all the 
procedurs which that statute lays down, right up to and including 
the final determination of compensation. The Court that dealt with 
the matter was really a compensation Court, and if it had been 
intended to attack the whole prcceedings as initially invalid this 
would more properly have been done before some other tribunal, 
The Court did, however, incidentally, consider the question of 
the validity of the notice, and their Lordships agree with the view 
taken that the notification is not open to objection, 


y. 
Secretary of State. 


Logg Aac milllan. 


Junior counsel for the appellants sought to satisfy their Lord- 
ships that the statement in the recital, namely, that the site be- 
longed to the Governnent, was in fact inaccurate, and that the 
claimants were entitled to the sites upon which the various 
bungalows were erected. One thing is quite clear from the legal 
point of view and that is that a claimant who desires to obtain 
compensation must establish his title, and inthe case to which 
we were referred, the recent case of the Secretary of State for 
India in Council v, Satish Chandra Sen (1), where the question 
of cantonment tenure in Bengal was under consideration, it was 
made clear that a claimant must establish his title affirmatively. 
In the present case it may be that there might be some question 
as to the Government's title, but it was for the claimants them- 
selves to establish affirmatively their title to the Stes, The Court 
below which had the advantage of having documents before 
them which have not been before their Lordships, went very fully 
into the matter and satisfied themselves that the claimants here had 
not established their title to the sites. Their Lordships see no 
reason to differ from this conclusion, 


That being so, the only remaining question is whether the 
compensation to which the claimants are entitled for the depriva- 
tion of their buildings has been ascertained according to law. 


(1) (1930) L. R. 57 1. A. 339 ; 53 C. La J. L e 
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It is not the practice of thair Lordships to consider detailed cri- 
ticisms of valuation, It is always open to an appellant before 
their Lordships to raise a question of principle relating to the 
method of assessment, and if their Lordships are satisfied that 
the compensation officer or the Court which reviewed his award 
has erred on a matter of principle then relief will be given. In 
the present instance the subject matter of valuation or compensation 
being the buildings and not the site, inasmuch as the site was 
already the property of the Government, the question is what 
was the appropriate method of valuing the buildings. It was made 
a matter of complaint that in consequence of the resumption notice 
having been served the value of all these buildings, some of 
them no doubt attractive residences, had been seriously depre- 
ciated. Their Lordships could have appreciated that criticism 
if the principle of valuation adopted had been that of proceeding 
upon the rental value of the buildings, but in the present case 
the method adopted has been what is commonly known as the 
contractors method. The subject to be valued being a build- 
ing apart from the site, the principle of fixing value by ascertain- 
ing the cost of reproducing the building at the present time and 
then allowing for depreciation in consideration of the age of the 
building and for the cost of such repairs as might be required 
apait from depreciation, is quite a well-known and recognised 
method of valuing buildings for the ‘purpose, of compensation. 
That method was pursued here, and that method is not, as their 
Lordships conceive it, affected by the-resumption notice because 
the prices which would be taken and were taken in this case for 
the purpose of ascertaining the cost of reproducing the building 
would not bə affected by the resumption notice at all. The 
buildings accordingly in their Lordship? view have, been valued for 
the purpose of compensation on a perfectly admissible and perfectly 
legitimate principle, and that being so there would appear to 
be no valid objection on this score to the awards that were made. 
One further point was taken, however, a point of detail, to 
which it is proper that allusion should be made, It is said that 
nothing has been given in the awards in respect of what might 
be called the appuxtenances of the buildings, such things as roads, 
pathways, culverts, gardens, trees, and various things which were 
enjoyed by the occupants of the bungalows as useful amenities 
in connection with them, The Court below considered this 
matter and were of opinion that it was not proper to include any 
figure for these items in the awards, with one small exception 
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a they did allow something, a small acknowledgment, in respect 

1939. cf what are descrived as necessary roads, presumably accesses 

Hari Chand which were necessary for the enjoyment of the bungalows, and a 

Ve small addition was made to the awards under this head. Their 
Secretary of State. ; i 

sees Lordships do not feel called upon to comment upon that circums- 


Lord Macmillan, 


= on, 


tance, but they are of opinion that inthe case of premises such 
as had to be valued here and which were enjoyed throughout on 
terms which were certainly precarious, namely, that at any time 
the Government might resume the premises on giving one month’s 
notice, and that all that the grantee was to be entitled to receive 
in the event of that power being exercised was the value of the 
buildings erected on the ground, anything which might be done 
by the grantee in the way of utilising the ground surrounding the 
building for the purposes of amenity or enjoyment was, as the 
Court below has held, associated rather with the site than with 
the building. If the compensation has to be restricted, as 
it has to be in this case, to the value of the buildings, 

~ their Lordships agree with the Court below that no additional 
allowance should be made in respect of amenities such as trees 
and gardens and so on associated with the enjoyment of the 
bungalows, 

Mr. Dunne, on behalf of his clients, has brought before their 
Lordships all that could be advanced by way of criticism of the 
awards, but these criticisms, in their Lordships’ opinion, fail. The 
result is that their Lordships will humbly advise His Majesty that 
the appeals should be dismissed with costs. 

T, L, Wilson & Co.: Solicitors for the Appellants, 


Solicitor, India Office: Solicitors for the Respondent. 
RG CG j Appeals dismissed. 
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PRESENT: Zord Russell of Killowen, Sir George Rankin and 
l Mr, M. R. Jayakar, 


TAN MA SHWE ZIN AND OTHERS 
Us 
KOO SOO CHONG AND OTHERS. 


[On Ap? EAL FROM THE HIGH COURT OF JuDICATURE aT RANGOON. ] 


Burma— Chinese Buddhist—Succession dispute— Whether Chinese Customary 


Law or Buddhist Law applicable~Burma Laws Act (XII of 1898), 
Section 13. 


A Chinaman who isa Buddhist comes within the term ‘ Buddhist”? in sub- 
section (a) of section 13 of the Burma Laws Act, and cannot be excluded from 
it on the ground either that he is not a Burmese Buddhist or that the law which 
governs him in China is not a specifically Buddhist or even a religious law. 
The principle, applicable to Hindu Jaw, that in each case the appropriate school 
of law is that to which the propositus or the persons concerned owe allegiance, 
and which would be applicable without difficulty to Buddhists were it shewn that 
different schools of Buddhist Law obtained in different places, or among different 
peoples, does not justify the Court in applying as Buddhist law a law which is not 
Buddhist, merely because it is applied generally in China to Chinamen without 
any special exception for Buddhists. Whileithe policy of the Legislature in pres- 
cribing the Buddhist law in cases where the parties are Buddhists is not in doubt, 
and has full effect upon the general population of Burma, it is not open to the 
Courts to adopt some other law for particular classes of Buddhists by reason 
that the prescribed method will not in such:cases attain the desired result, The 
Act of 1898, having made such exceptions to the enforcement of Buddhist law 
as were considered necessary, including a highly important saving as to custom, 
does not admit of being interpreted in such a sease that Buddhist law is only to be 
applied to Buddhists if it be the law prevailing in the country of their origin. It 
is not the intention of the sub-section to prescribe for each Buddhist in Burma 
whatever law is found to govern him in his own country, but that all Buddhists 

Shall be governed bya religious law which is deemed to be theirs as Buddhists, 
even though that assumption may be in some respects ill-founded. 


Accordingly, where a Chinese Buddhist, whose father had settled in Burma, 
died leaving a widow, anda dispute relating to the succession to his estate arose 
on the widow’s death between her sisters and brother onthe one hand and a 
nephew of the Chinaman on the other : 


Held, that the law governing the decision was Buddhist law and not Chinese 
customary Jaw. 


Privy Council Appeal No. 58 of 1938 from a decree of the 
High Court, Rangoon, dated March r, and April 6, 1937 (Goodman 
Koberts, C. J., and Leach, J.) reversing a decision of Sev, . given 
in the exercise of the Court's original civil jurisdiction, and dated 


June 3, 1936. 


P. C. 


1939. 
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Bete The facts, which are more fully stated in the judgment, are 


1939., as follows :—=The respondent, Khoo Soo Chong, was the nephew 
Tan Ma Shwe Zin Of one, Kboo Boon Tin. who was the eldest. of four sons of a 
Ve Buddhist Chinaman who had settled in Burma. Tin died child- 
ped: Spo Chong, less in r9¢6. The respondent was the eldest s f Tin’s s d 
aia 9 p on of Tin’s secon 
brother. On Tin’s death in 1906, his widow entered into posses- 
sion cf his property and carried on his business. She died in 
April, 1929, having made a will bequeathing ixtey alja a sum of 
money to the respondent, no bequest of the residuary estate hav- 
ing, however, been made, In proceedings instituted in 1930 it 
was held that two of the widow’s sisters, and a brother, the 
present appellants, were each entitled to one third of Tin’s estate 
not disposed of by his widow’s will, it being held on appeal that 
the law applicable to Chinese Buddhists was Chinese customary 
law [Zan Ma Shwe Zin v, Zan Ma Ngwen Zin(1)], In March, 
1934, the present respondent instituted these proceedings, claim- 
ing that ‘he was sole heir both to Tin and to bis widow, on the 
footing that Chinese customary law governed inheritance and 
succession in the case of Chinese Buddhists, and that the widow 
had accordingly no right to dispose of her husband’s estate. The 
trial and appeal Courts both held that Chinese customary law 
ruled the case, but the appellate Court reversed the decision of 
the trial Judge on the application of that law. The present appeal 
to His Majesty was accordingly brought, the appellate Court baving 
held that the respondent was at Chinese customary law entitled to 
the estate on his uncle’s death. 


A. M, Dunne, K.C, and A. P. Pennell for the Appellants. 
W, Wallach for the Respondent and other parties joined with 
him. 
l C, A, V. 
Their Lordships’ judgment was delivered by ; 


Sir George Rankin:—The suit out of which this appeal 

has arisen was brought on the 7th March, 1934, by the first respon- 

7 si Sar dent Koo Soo Chong, in the High Court at Rangoon, in its 
original civil jurisdiction. The purpose of the suit was to establish 

that the plaintiff is the sole heir to the estates of his uncle, Khoo 

Boon Tio, and of Tan Ma Thin, this uncle’s widow, either (r) 

as their adopted son, or (2) as the former’s nephew. It has 

been held in the High Court, both at first instance and on appeal, 

that the plaintiff failed to prove that the alleged adoption was in 

fact made, and though this issue has been raised again befoye 


(1) (1932) I, L. R. 10 Ran, 97. o o: 
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the Board, their Lordships see no reason to disturb the concurrent 
findings on this point. 

The facts which bear upon the plaintiff's claim as nephew 
_ may be shortly stated.’ His uncle, Khoo Boon Tin, was the 
eldest of four sons ofa Chinaman who lived in Burma. The 
family professed the Buddhist religion, and Khoo Boon Tin 
married Tan Ma Thir, also a Chinese and a Buddhist. He died 
in 1¢06 childless; Of his three brothers, the second son had 
predeceased him leaving no children, The third Khoo Htwa 
Khan survived till 1917, and died leaving three sons of whom 
the plaintiff is the eldest, having been born on 31st March, rgos. 
The fourth son Khoo Hine Htow was alive at the time of the 
present suit and gave evidence at the trial for the plaintiff, 

On the death of Khoo Boon Tin in 1926, his widow, Tan Ma 
Thin, entered into possession of his property, obtained letters of 
administration to his estate from the Chief Court, carried .on his 
business, and engaged in other business. She died on 14th April, 
1929, having made a will dated 29th June, 19247. Her estate 
was sworn at over two lakhs of rupees. Probate was obtained of 
the will from the High Court on 24th August, 1929. By it she 
had made a number of charitable and other bequests, including 
a legacy of Rs. 2,000 to the plaintiff, but she had made no residuary 
bequest, and part of her property was not disposed of by her will. 
If the Indian Succession Act applied to her will, the charitable 
bequests were invalid under Section 118 thereof, as the will had 
not been deposited in accordance with the terms of that section. 

On the 24th November, 1930, her sister, the first appellant, 
sued on the Original Side of the High Court for administration 
of her estate, claiming that the present appellants (that is, herself, 
her sister and her brother) were the only heirs and that the 
charitable bequests were invalid. The present plaintiff was not 
impleaded, and the suit proceeded against the other sister of the 
testatrix, her brother and her executors. The trial Judge upheld 
the charitable bequests on the ground that the will was governed 
by English law and not by the Indian Succession Act; but on 
appeal Page, C. J. and Cunliffe, J. [Zan Ma Shwe Zin v. Tan 
Ma Ngwe Zin (1)| held that the law to be applied to “Chinese 
Buddhists” was Chinese Customary law and remanded the case. On 
remand it was held by Sen, J. (rıth July, 1933), that the chari- 
table bequests were valid and that each of the present appellants 
was entitled to one-third of the property not disposed of by the will, 
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Thereaftet, on 7th March, 1934, some 28 years after the death 
of his uncle and about five years after the death of his aunt, the 
respondent by his plaint in the present suit claimed that he was 
sole heir to both, on the footing that Chinese Customary law 
governed inheritance and succession to Chinese Buddhists in 
Burma, and that in any case the widow had only a limited interest 
in her husband’s estate and had no right to dispose of it. In 
the High Court both the trial Judge (Ser, J.) and the Division 
Bench (Robert, C. J. and Leach, J.) on appeal from him, held 
that Chinese Customary law governed the case. But the trial 
Judge was not satisfied that under that law a childless widow 
had‘ no rights in her husband’s estate or in her own personal estate 
acquired after the death of her husband. By his -decree dated 
3rd June, 1930 he dismissed the suit. l 


The Division Bench, however, proceeding largely upon Jamie- 
son’s “Chinese Family and Commercial Law,” held in favour of 
the plaintiff that on the death of his uncle tbe plaintif should 
have bsen adopted by the agnates and was entitled to the inheri- 
tance: that a wife is entitled to no estate of her own as all she 
brings to her husband or receives vests in her husband’s family ; 
but that, as she is entitled to be in control of the inheritance 
during her lifetime did not run against the plaintiff till the death 
of Tan Ma Thin in 1929. The result of this decision was an 
order that an account be taken to ascertain what the plaintiff was 
entitled to, with a direction that the only property to be excluded, 
as property of Tan Ma Thin to which the plaintiff was not entitled 
was‘ “ornaments and jewellery and valuables of the like nature 
together with silk stuffs and all property of whatever kind as [siz] 
may have been given by her husband to her in his lifetime.” 


The plaintiff can maintain this decree only if he establishes 
(x) that Chinese Customary law governs the succession, (2) that 
under it the eldest son of the younger brother of the propositus 
takes in preference to his widow if he died childless, and (3) that 
in her lifetime the widow is entitled to possession of the estate so 
that her possession is not adverse to the nephew. By this appeal 
the two sisters andthe brother cf the widow, challenge each of 
these propositions. 

The first question is as to the law to be applied by the High 
Court at Rangoon to determine the person or persons entitled to 
succeed to the property in Burma of a Chinaman who was a 
Buddhist and who was domiciled in Burma at the datg of his death, 
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This question depends upon the true construction and effect of 
section 13 of the Burma Laws Act (XIII of 1898) :— 

“(1) ‘Where in any suit or other proceeding in Burma it is 
necessary for the Court to decide any question regarding succes- 
Sion, inheritance, marriage or caste, or any religious usage or 
Institution— 

(a) the Buddhist Law in cases where the parties are Buddhists, 

' (6) the Muhammadan Law in cases where the -parties are 
Muhammadans, and 

(c) the Hindu Law in the cases where the parties are Hindus, 
shall form the rule of decision, except in so far as such law has by 
enactment been altered or abolished, or is opposed to any custom 
having the force of law. > 

(2) Subject to the provisions of sub-section (1) and of any 
other enactment forthe time being in force, all questions arising 
in civil cases instituted in the Courts of Rangoon shall be dealt 
with and determined according to the law for the time being admi- 
nistered by the High Court of Judicature at Fort William in Bengal 
in the exercise of its ordinary original civil jurisdiction. 

(3) In cases not provided for by sub-section (1) or sub- 
section (2), or by any other enactment for the time being in 
force, the decision shall bə according to justice, equity and good 
conscience.” 

This section is in similar terms to those of sections 6.and 7 
' of Act VII of 1872, sections 4 and 5 of Act XVII of 1875, and 
section 4 of Act XI of 1889, These enactments introduced into 
Burma a distinction which arose in Bengal as regards the law 
applied to Indians (1) throughout the province by the Company’s 
Courts and (2) within the towa of Calcutta by the Supreme Court. 
Subsections (1) and (3) of section 13 above set forth correspond 
to the provision first made by Warren Hastings in 1772, later 
incorporated in section 15 of Regulation IV of 1793, and now to 
be found in section 37 of the Bengal, Agra and Assam Civil Courts 
Act, 1887. This prescribed the lawto be applied by the civil 
courts throughout the province of Bengal ; it had special reference 
to what may be called family law and religious institutions leav- 
ing other matters to the general principles of justice ; it contem- 
plated two classes only—Mahomedans and Hindus, In applying 
it to Burma the Indian Legislature put Buddhists on the same 
footing as Mahomedans and Hindus and “the Buddhist law” 
onthe same levelas the Mahomedan and Hindu laws. It intro- 
duced at the same time an express saving for custom which the 
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Bengal enactments had never contained. Subsection (2) above 
oe cited points to the provision made by section r7 of 21 Geo. III, 
Tan Ma Shwe Zin C» 70, whereby jurisdiction within Calcutta was given or confirmed 
to the Supreme Court over Indians, but the law of England which 
would otherwise’: have been the general rule of decision applied 
Sir George Rankin. by the Court within Calcutta was excluded in favour of the Hindu 
E or Mahomedan law so far as regards the matters mentioned in 
the section. This provision when re-enacted in rgr5 in the 
Government of India Act, section 112, was generalised and is not 
now limited by any specific reference to particular races or reli- 
gions, It was never at any time confined to family and religious 
matters : it included “all matters of contract and dealing between 

party and party”. 

That these two different methods should have existed side by 
side for so long and should from 1872 have been applied to 
Burma is a remarkable fact—only in part explained by the con- 
sideration that over a wide field express legislation has in the 
interval superseded both : statutory codes like the Indian Contract 
Act and the Transfer of Property Act having provided for many 
matters a law common to all races and religions. As the present 
suit was instituted in the High Court, if not concluded by the 
provisions of sub-section (1) it will fall to be decided if possible 
under sub-section (2). ee . 

In the application of sub-section (1) of section 13 above cited, 
difficulty has arisen out of the immigration into Burma of China- 
men some of whom profess the Buddhist faith, It does not- 

x appear that there is any Chinese form of Buddhist law, and as 
regards succession and inheritance the Chinaman who is a 
Buddhist is in China governed by customs or laws which are not 
connected with the religious beliefs of Buddhists and are applied 
equally to` Chinamen whoare not Buddhists. Thisis referred to 
as Chinese Customary law, though it would seem that in or about 
1930 2 new code was introduced in China and that parts of the 
“Customary law” have from of old been codified. For a number 
of years the Courts in Burma have beenin doubt as to the effect 
to be given to subsection (1) in these circumstances, In 1881 
the difficulty was noticed by Sir John Jardine in Hong Ku v. Ma 
Thin (1). E 

“We all know that the Courts apply different systems of both 
Hindu and Mahomedan law to people belonging to different races, 
countries or sects. I doubt therefore whether itis obligatory on 
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our Courts here to apply the Burman Buddhist law to Buddhists 
from Ceylon or China,” 


In Fone Lan v. Ma Gyee (1) Sir Charles Fox considered that 
by the words Mahomedan law and Hindu law the legislature 
meant “the laws applicable to such Mahomedan and Hindu 
parties whencesoever such laws may be derived” and that ‘‘the 
term Buddhist law must be read in the same way—namely as 
meaning the law of succession, inheritance, marriage, etc, appli- 
cable to the Buddhist parties in the case”. “The personal law”, 
he held, “is left to all who are exempted from the operation 
of the Indian Succession Act”, Accordingly he applied the Chinese 
Customary law to the claim of the plaintiff to be an adopted 
daughter and to -succeed to the estate of a Chinese Buddhist. 
This view was followed in a considerable number cf cases though 
it had been dissented from in Asana v. Ma Shwe Nu (2). 
Ma Han's case (3), Chari, J. considered that Chinese Customary 
law had been applied as equity under Sub-section (3): he doubted 
the equity of this but agreed that Burmese Buddhist law should 
not be held applicable. 


“The provision of the Burma Laws Act that Buddhist Law . 


shall apply in cases where the parties are Buddhists pre-supposes 
the existence of a Buddhist Law applicable to the particular class 
of Buddhist before the Court.” . 


In the case of Ma Yin Mya (4) Maung Ba, J. referred to a 
Full Bench the question of the law to be applied to marriages in 
Burma between Chinese Buddhists. The question seems to have 
related to the form or ceremonial of marriage, and the discussion 
was to some extent clogged with questions as to mixed marriages 
between Chinamen and Burmese women. It was held that the 
Burmese Buddhist law was applicable as the /ex loci contractus 
- and that to escape from it a Chinaman must prove a custom 
contrary thereto. Thereafter the Division Bench which dealt 
with Man Han’s case on appeal (5) applied Burmese Buddhist 
law to the question whether a judgment creditor of a Chinese 
Buddhist could levy execution on the wife’s share of their joint 


property. 


(1) (1903) 2 L. B. R. 95. a 
(2) (1907) 4. L. B. R. 124. > 
(3) (1926) I. L. R. 4 Ran. 111, 114, 
(4) (1927) I. L. R. § Ran. 406. 
(5) (1927) IPL. R. 5 Ran. 443. — 
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In Cha Pyu v, Saw Sin (1) Pratt, J. regarded the Full Bench 
decision as applicable to the “law of marriage” only and not to 
the “law of inheritance,” and agreed with what Sir Charles Fox 
had said in Fone Zan’s case (2) which he regarded as settled law. 
Cunliffe, J. disagreed with the Full Bench decision but thought 
it binding though only as to marriage. He appears to have con- 
sidered that ‘‘Buddhist law” could not mean Burmese Bucdhist 
law unless “Buddhists?” was confined to Burmese Buddhists. 


Thereupon in Phan Tiyok v. Lim Kyin Kauk (:) there was 
referred to a Full Bench the question: Does Burmese Buddhist 
law govern the succession to the estate of a Chinese Buddhist 
born in China but who was domiciled and died in Burma? All 
five members’ of the Full Bench answered this question in the 
negative; but they varied in opinion as to the law which does 
govern such succession.” The suit in that case had been brought 
in the District Court of Amherst. Otter, J considered that Chinese 
Customary law was ta be applied though a Chinese Buddhist. was 
just as much a Buddhist as a Burmese Buddhist. Heald, A. C. J. 
and Chari, J. thought that Chinese Buddhists were not Buddhists 
within the meaning of the section or ofthe exceptions to the 
Indian Succession Act, applied to them ørogrio vigore. Maung 
Ba, J. and: Brown, J. thought that the Chinese Buddkist is a 
Buddhist within the section but that the provisions of the Indian 


‘Succession Act applied to him as a matter of justice, equity and 


good conscience under Sub-section (3), 

In 1932, as already mentioned, the suit brought by the first 
appellant in the High Court to administer the estate of her sister 
Tan Ma Thin came before Page, C. J. and Cunliffe, J. The appeal 
was, from Dunkley, J. who had held that English law must govern 
the succession as a matter of justice, equity and good conscience 
under Sub-section (3). The Division Bench did not regard itself — 
as bound by the Full Bench decision in Phan Tiyok’s cise (3) 
to apply the English law or the rules of the Indian Succession 
Act, as the only question referred to the Full Bench had been the 
question whether Burmese Buddhist law applied. Page, C. J., 
with whom Cunliffe, J. agreed, held that a Chinese Buddhist is 
a Buddhist within the meaning of the Burma Laws Act and the 
Indian Succession Act and that the case fell accordingly within 
the first sub-section of Section 13. Applying Sub-section (1) he 


(1) (1928) I. L. R. 6 Ran. 623. 
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proceeded on the ground that it was a fundamental principle of 
British policy that the particular habits and customs of the various 
communities under British rule should be recognised and res- 
pected. 

“But the language in which the section is couched is unfor- 
tunate for there is no law by which all Hindus or all Mahomadans 
are governed, and in the strict sense of the term no Buddhist 
law at all, The system of law applicable to Sunni Mahomedans 
differs from that to which Shiah Mahomedans are subject ; Hindus 
who follow the Benares school are governed by the Mitakshara, 
those who follow the Bengal school by the Dayabhaga; while in 
the religious system known as Buddbism no rules of law concern- 
ing secular matters are laid down or prescribed. Bearing: in mind 
the object that the Legislature had in view, however, the meaning 
and effect of the expressions ‘Buddhist Law,’ ‘Mahomedan Law’ 
and ‘Hindu Law’ in Section 13, in my opinion, is plain and 
Section 13(t) must be construed as laying down that in ‘any 
question regarding succession, inheritance, marriage or caste or 
any religious usage or institution’ where the parties profess the 
Buddbist‘or Mahomedan or Hindu religion the rule of decision 
shall be the personal law that governs the community or religious 
denomination to-which the parties belong, except in so far as 
their personal law in Burma ‘has by enactment been altered or 
abolished or is opposed to any custom having the force of law. 
In my opinion it would be neither reasonable nor feasible to 
construe the section in any other sense.” 


This decision was regarded by both of the tribunals in India 
who dealt with the present case as settling the law in the sense 
that Chinese Customary law must in Burma govern the succession 
to a Chinese Buddhist. Had there in fact been a settled course 
of judicial decision in Burma upon the question, their Lordships 
would have been loath to disturb it. «But from their review of 
the decisions it is abundantly clear that the important question 
now before the Board cannot be answered upon the mere prin- 
ciple of stave decisis, At the highest it may be said that there 
is a substantial preponderance of opinion against applying 
Burmese Buddhist law to the case of a- Chinaman who is 
a Buddhist. As to the consequences of this opinionthe choice 
between Chinese Customary law and the principles of English law 
or the Indian Succession Act—-the decisions are not settled but 
conflicting, The matter must now be determined upon the words 
of section 13 ag a question of construction, 


P. C. 


p 


1939. 

Tan Ma Shwe Zin 
v. 

Koo Soo Chong. 


Sir George Rankin, 


1939. 
Vipa 
Tan Ma Shwe Zin 
v. 
Koo Soo Chong. 


ina O 


Sir George Rankin, 


THE CALCUTTA LAW JOURNÀL, [Vor LXX, 


Their Lordships are in agreement with Page C, J. that a 
Chinaman who isa Buddhist comes within the term “Buddhists” 
in clause (a) of sub-section (1) of section 13, and cannot be 
excluded therefrom either on the ground that he is not a Burmese 
Buddhist or because the law which governs him in China is not 
a specifically Bujdhist or even a religious law. The same is true 
of the word “Buddhist” in the Indian Succession Act, 1865 and 
in the present Act of ro25. It follows from this view,, as the 
learned Chief Justice noticed, that sub-section (1) must be applied 
to such acase as the present. There would be little difficulty, 


were it was shown that different schools of Buddhist law obtained 


in different places or among different peoples, in applying to 
Buddhist law the principle that in each case the appropriate 
school of law is that to which the propositus or the persons con- 
cerned owned allegiance. As regards Hindu law indeed this 
principle has never been in doubt. Ample authority for it is to 
be found in decisions of the Board-~as regards Mahomedan law 
in Rajah Deedar Hossein v. Ranee Zuhoor-oon-Nissa (1) 3 as regards 
Hindu law in Rutcheputty Dutt Iha v, Rajunder Narain Rae 
(2); Surendra Natk Roy v, Hiramani Barmani (3); Parbati 
Kumari Debi v, Jagadis Chunder Dhabal (4); Balwant Rao v, 
Baji Rao (5). 


But this principle does not justify the Court in applying as 
Buddhist law a law which is not Buddhist at all, merely because 
it is applied generally in China to Chinamen without any special 
exception for Buddhists. The law which is described in the 
statute as “the Buddhist law? is like the Hindu and Mahomedan 
law intended to be applied by the Court asa law known to the 
Court, and administered by the Court of its own skill and com- 
petence. Ifthe phrase lex fori be used in this sense the Buddbist 
law, as Sir John Jardine observed in Hong Ku's case (6) (supra, 
at p. 143 of the report), becomes under the Act one of several 
leges forie It cannot be confounded or identified with a foreign 
law which has to be proved as matter of fact in each case by the 
appropriate evidence. It is doubtless true of the provisions 
made for Buddhists, Hindus and Mahomedans by the sub-section, 


(1) (1841) 2 M. 1. A. 441. 

(2) (1839; 2 M. I. A, 122. 

(3) (1868) 12 M. L A, 81 ; 1 B, L, R, P, C. 26 + 10 W. Ri, P.C.35 
(4) (1902) I. L. R. 29 Calc. 433: L. R. 29 L A. 82. 

(5) (1920) I. L, R, 48 Calc. 30. 

(6) (1881) Select fudg ments; Vol, 1. 135 (143) : 
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as it was of the parallel provisions for Hindus and Mahomedans pre- 
viously in force in Bengal, that the general intention of the legisla- 
ture is that persons coming within these classes should be governed 
by their own law. That is the intention which has always been 
attributed to Regulation IV of 1793, and to the Civil Courts 
Acts which took its place. It was never, perhaps, better stated 
than by Sir William Jones advocating the passing of such a 
Regulation ;—= 

"Nothing could be more obviously just than to determine 
private contests according to those laws, which the parties them- 
selves had ever considered as the rules of their conduct and 
engagements in civil life ; nor could anything be wiser than bya 
legislatlve Act, to assure the Hindu and Mussulman subjects of 
Great Britain, that the private laws which they severally hold 
sacred, and violation of which they would have thought the most 
grievcus oppression, should not be suppressed by a new system, 
of which they could have no knowledge, and which they must 
have considered as imposed on them by a spirit of rigour and 
intolerance.” [Lord Teignmouth’s Life of Jones, p. 106.] 

And in Moonshee Busloor Ruheem vy. Shumsoon-nissa Begum (1), 
this Board said :=— 

“They can conceive nothing more likely to give just alarm to 
the Mahomedan community than to learn by a judicial decision 
that their law, the application of which has been ju tly secured to 
them, isto be uver-ridden upon a question which so materially 
conzerns their domestic relations,” 

The same principle is atthe root of the decisions, already 
referred to, applying to Hindus and Mahomedans the school of 
law applicable to their particular family or sect. Baron Parke, 
in a Hindu ‘case, based this construction of section rs of Regula- 
tion IV of 1793 on the consideration that “the law of succession 
of the Hindoos partakes greatly of their religious opinions and is 
part of their system” [ Rutcheputty Duti Iha v. Rajunder Narain 
Rae (2) | and in a Mahomedan case said :— 

l “Such is the natural construction of this Regulation, and it 
accords with the just and equitable principle upon which it was 
founded, and gives effect to the usages of each religion, which it 
was evidently its object to preserve unchanged.” [Kazak Deedar 
Hossein v. Ranes Zukoor-von-LNissa (3Y). 


(x) (1867) 11 Moo. I. A. 551. 
(2) (1839) 2 Moo. I. A. 132 (167). 
(3) (1841) 2 Moo, J. A. 441 (477). 
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The principle was most succinctly stated by Sir Erskine Perry 
in the well-known Cufchi Memon case (1), with reference to similar 
provisions in the statute establishing a Supreme Court at Bombay 
and Madras (37 Geo. III c. 142, 8 13) as “the principle of ué 
possidetis” 


But while the policy or general purpose of the Legislature in 
prescribing “the Buddbist law in cases where the parties are 
Buddhists” is not in doubt, and has full effect upon-the general 
population of Burma, it is not open to the Courts to adopt some 
other law for particular classes of Buddhists by reason that the 
prescribed method will not in such cases attain the desired result, 
The statute has made such exceptions- to the enforcement of 
Buddhist law as were considered necessary, including a highly 
important saving as to custom, and it does not admit of being 
interpreted in such a sense that Buddhist law is only to be applied 
to Buddhists ifit be the law prevailing in the country of their 
origin, The historical considerations to which their Lordships 
have alluded do not suggest that the intention of the sub-section 
is to prescribe for each Buddhist whatever law is fourd to govern 
him, but rather that all Buddtists shall be governed by a reli- 
gious law which is deemed to be theirs as Buddhists. This 
assumption may be in some respects ill-founded. The influx of 
Chinese into Burma may not have been anticipated or the relation 
between religion and law in China may have been imperfectly 
understood in 1872 when the rule now contained in the statute of 
1898 was first introduced, or in 1865 when Buddhists were excepted 
from certain provisions of the Indian Succession Act. There may 
be difficulty and inconvenience in applying to Chinese Buddhists a 
law which is different from that which is applicable to them in 
China. lt may therefore be that there is something here for 
reconsideration by the legislature. But it is a problem de žege 
frenda and is not to be solved by interpreting the section ina 
sense of which it does not admit. Nor is a true construction of 
the section advanced by entertaining doubt whether the Buddhist 
law as it obtains in Burma really deserves soto be described in 
view of its Indian origin and of the indirectness of the influence of 
Buddhism thereon. 


Some assistance isto be derived from the view taken by the 
Board in Abraham v. Abraham (2), which was distinguished in 


(1) (1847) Perry’s Oriental Cases 110. 
(2) (1863) 9 Moo, I, A. 195 (199). 
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Jowala Buksh v. Dharum Singh (1). In the former case; before the 
Indian. Succession Act of 1865, a Hindu family converted to 
Christianity had no law of inheritance imposed on them by statute 
and asa matter of equity and good conscience its members were 
held to be governed by the law and usages which they had either 
retained or adopted. But it was held in the later case that this 
reasOning did not apply toa Hindu family which had embraced 
Islam because “the written Jaw of India has prescribed broadly 
that in questions of succession and inheritance the Hindu law is 
‘to be applied to Hindus and the Mahomedan law to the Maho- 
medans” (P. 537). Hence Hindu law could not be applied to 
them save on proof of special usage controlling the Mahomedan 
law which was not-in that case forthcomin g, 

Their Lcrdships find themselves in agreement with the view 
which was taken by the Judicial Commissioner, Mr. Burgess, in 
the case cf a Buddhist native cf Chittagong who had settled in 
Burma, that “ srima facie asa Buddhist deceased would come 
under the Buddhist law of the country at large, and the turthen of 
proving any special custom or usage varying the ordinary Buddhist 
rules of inheritance would be cn the person asserting the variance” 
[Ma Zin v. Doop Raj Bavna Chan Toon (2)}, Un Fone Lan’s-case 
(supra) (3) Sir Charles Fox cited these words and added, “If by 
the words ‘country at large? he meant ‘the province of Burma’ I 
venture to doubt the proposition ”; but their Lordships think that 
the proposition is well founded, As a question of construction this 
view is greatly to be preferred to the view that there.is really no 
such law as Buddhist law but only Burmese Buddhist law ; and the 
consequences which it entails are not less reasonable or convenient 
than are arrived at by applying to a Chinese Buddhist in the name 
of justice, equity and good conscience, those English principles of 
succession from which the Indian Succession Act exempted 
Buddhists, 

To what extent and on what conditions the provision as to 
custom may enable a Ckinaman who isa Buddhist to retain the 
usages of his country of origin as regards matters mentioned in 
the sub-section are questions of considerable moment upon this 
construction of sub-section (1). As observed by Sir Lawrence 
Jenkins delivering the judgment of the Board ina case under the 
very similar provision of section 16 of the Madras Civil Courts Act 

(1) (1866) 10 Moo. I, A, SII. 

(2) L. C. Vol. I 370, 

(3) (1903) 2 Le B. R, 95, . - ete yee 
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(III of 1873) “ In India custom plays a large part in modifying 
the ordinary law”) Mohammad Lbrahim Rowther v. Sheik Lorahim 
Rowther (1). The importance of Aulachar or family custom in the 
case of Hindus has given rise toa line of decisions ty British 
Indian Courts applicable to migrating families. Some of these 
have already been mentioned in this judgment and Mailathi Anni 
v. Subbavaya Mucaliary (2), may be added as an instance of migra- 
tion from without into British India. There are, moreover, cases 
of Hindu converts to Islam where it has been held that Hindu 
law “ had been engrafted as a custom onthe Mahomedan law” 
[per Lord Dunedin in Khatudat v, Mahomed Haji Abu (3)| and 
the effect of migration as to these was considered by the Board in 
Abdurahim v, Halimabai (4). Such matters require special con- 
sideration of the individual facts of each case as well as of the 
nature and character of the laws or usages of the country of origin. 
The tenacity of customs of succession even under the strain of 
migration has been repeatedly recognized. ‘ An adherence to 
family usages is a strong Oriental habit : it is in most places nota 
weak one” {per Sir James Colvile in Surendra Nath Roy's case (5) 
(supra at P, 95 of the report)’, 

In the present case it is not in dispute that the propositus Khoo 
Boon-Tin and his wife Tan Ma Thin were Chinese Buddhists and 
that unless the plaintiff can show that the law applicable in Burma 
to them in questions of succession is Chinese customary law his 
suit cannot succeed. Tneir Lordships are of opinion that the 
Burmese Buddhist law is the law applicable to them, and it is not 
contended that according to that law the plaintiff has any claim to 
be the heir of either. 

Their Lordships are further of opinion that on the evidence 
adduced in the present case itis not proved that according to 
Chinese customary law the plaintiff as nephew would be entitled 
although not in fact adopted to succeed as heir of Khoo Boon Tin 
in preference to the widow. No reliable expert witness was called 
to speak to this question, and though the book relied on by the 
Division Bench may have been admissible under section 6o of the 
Indian Evidence Act the conclusion drawn from its contents is 
Grawn precariously and from material both obscure and inadequate, 


(1) (1922) I. L. R. 45 Mad. 308 (314) ; £6 C. L. J. 64 (68). 

(2) (1901) I, L. R. 24 Mad. 6so. 

(3) (1922) L. R. So I. A. 108 (112) 3 37 C. L. J. 131 (134). 

(4) (1915) L. R. 431. A. 35. 

(5) (1868) 12 I. A. 81; 1 B, L. R.P. C. 26; 10 W. R. Pe C. 35. 
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The order of succession which is essential to the plainitff’s case is 
not established by the evidence either as matter of foreign law or 
as a custom and his suit must fail. 


Their Lordships will humbly advise His Majesty that this 
appeal should be allowed, that the decree of the Division Bench 
be set aside and that the decree of the trial Judge, including his 
direction as to costs, be restored. The plaintiff will pay the 


appellants’ costs of the appeal to the Division Bench and of this 
appeal. 


Lambert & White : Solicitors for the Appellants. 
Gard Lyell & Co ; Solicitors for the Respondents. 
R, C. C, Appeal allowed, 


- 





APPELLATE CIVIL. 


Before Mr, Justice R. C. Mitter and Mr, Justice 
A. S M, Akram, 


RANADA KISHORE ROY 
Ua 


SWARNAMOYEE DEBI.* 


Partition—Hindu widow, right of, to maintain a suit for partition—Foint 
property Property purchased in the name of one co-sharer—Previous 
partition— Property thrown into common stock—Such property, if to be 
again treated joint - Revenue paying property, how to be partitioned. 


A suit for partition by a Hindu widow having a widow’s estate is maintains 
able; 


Fanoki Nath Mukhopadhya v, Mothuranath Mukhopadhya (1) followed. 


Befin Behari Moduck v. Lal Mohun Chattopadhya (2) referred to. 


The partition should be carried out as not to affect the rights of the revet- 
sioners. 


In order to ascertain as to whom a share in a property purchased in the name 
of one cossharer belongs, the best test is to trace the source of the purchase 


? Appeal from Original Decree No, 188 of 1935 with Cross objection against 
the decree of Sites Chandra Sen, Esq., Subordinate Judge, 3rd Court of 
Mymensingh, dated the 26th April, 1935. 

(1) (1883) IL. R.g Calc. 580 (F. B.) ; 12C, L, R. 218. 

(2) (1885) I L. R. 12 Cale, 209, 


355 
PC: 


1929. 
Smee yond 


Tan Ma Shwe Zin 
YV. 
Koo Soo Chong. 


Sir George Rankin. 


Civiu 


1939. 
Cats 


July, 26, 27. 3I. 
August, Iz 2. 


3 36. 
CIVIL, 
1939. 
: f 
Ranada Kishore Roy 
y 


Swarnamoyee Debi. 


— ah 


August, 2. 


THE CALCUTTA LAW JOURNAL. (Von. LXX, 


money and although a property stands in the name of one co sharer, if it is 
found that it was acquired for the family out of the family funds the property 
would still be joint. 


A property can be treated as joint property in spite of the fact that there 
Was a previous partition, if it is proved that it was again thrown into the 
common stock, 


In order to ascertain whether the lands were thrown into the common stock 
evidence of ‘actual user must be looked into. 


In the case of revenue paying properties the partition is to be effected by the 
Collector or his subordinates. If the Collector declines, then the Court will 
appoint a commissioner to partition the same by metes and bounds. 


Appeal by the Defendant, 
Suit for partition. 
The material facts will appear from the judgment. 


Messis, Jatindra Mohan Chowdhury and Rabindra Nath Chow- 
dhuvy for the Appellant. 


Messrs, Girija Prosanna Sanyal, Prakash Chandra Pakvashi 
and Bankim Chandra Banerjee for the Respondent. 


The judgment of the Court was as follows ; 


This is an appeal by the defendant in a suit instituted by the 
plaintiff for partition by metes and bounds of her 8 annas share 
in a large number of properties which are described in the sche- 
dule to the plaint, She has also prayed for a declaration of 
title to 8 annas share in two Touzis Nos. 2575 and 2576 which 
are known as the Syamagram properties and are included in item 
No. 4 of the plaint. The facts admitted are these :— 


The common ancestor was Harikishore Roy who died leaving 
two sons Ramani Kishore Roy and Nalini Kishore’ Roy. Ramani 
was the eldest. -His'son Ranada is the defendant in the suit, 
Nalini Kishore Roy died on the 3rd March. 1902 when he had just 
attained majority; He left him -surviving a childless widow Swar- 
namayee Debi who is the plaintiff. He had executed on the 
tith May, rgor a Will by which he appointed his brother Ramani 
Kishore, executor, By the Will, his widow Swarnamoyee was 
given the power to adopt a son. Ramani took out probate of 
this Will in the year 1902 shortly after the death of Nalini. In 
this case we need not go intothe question as to whether a 


permission to adopt had also been given to Swarnamoyee orally 


by her husband or not. In any event, she had the power of 


| adoption whether by virtue of the permission given by the Will 


or by virtue of the oral permission alleged to have been given 
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to her by her husband. ` In 1908, Swarnamoyee adopted the 
youngest son of Ramani Kishore and named him Narmada 
- Kishore. The adopted son died unmarried in the year 1915, 
The position, therefore, is that the beneficial interest in the estate 
which was not admittedly disposed of by the Will of Nalini 
Kishore belonged to Swarnamoyee from the date of the death 
of Nalini till the adoption, After the adcption, the beneficial 
interest vested in the adopted boy and on his death, Swarna- 
moyee, his mother, inherited the beneficial interest from him. 
She has from the date of the death of her adopted son a 
widow’s estate in the properties which may be found to be 
properties joint between him and Ranada, Ramani Kishore 
died on the oth January, r922. During his life-time, he was 
in possession of a half share of the joint estate in his own 
tight and the other half share as executor to the estate of Nalini 
Kishore Roy. It appears that after the death of Ramani, differ- 
ences arose between Ranada and Swarnamoyee. In September 
or October, 1924, there was a separation between the two and 
Swarnamoyee and Ranada began separate collection of rent. 
There was also by this time separation in mess. It was probably 
in December, 1924. On the 7th January, 1925, Swarnamoyee 
instituted a suit for accounts against Ranada. That suit termi- 
nated in a compromise decree passed iby this Court on the 7th 
- July, 1931. The compromise decres is an exhibit in the case 
(Ex, 24, Vol. II page 32 of the paper-book), We will have to 
. deal in some detail with the terms of this compromise decree 
and with the proceedings in execution which followed this compro- 
mise decree in a later part of the judgment when we will be 
dealing with the merits of the contentions raised by the parties 
- before us as to the plaintiff’s title or share in some of the properties 
to which she has laid a claim to the extent of 8 annas share, 
The defendant raised many points in his defence. The written 
Statement is a prolix document. The contentions of the respec- 
tive parties, however, appear clearly from the judgment which 
has been delivered by the learned Sub ordinate Judge. 

-The first defence which raised a preliminary point was that 
the suit for partition by the plaintiff is not maintainable inasmuch 
asit was not a dona fide suit- at all. The second defence was 
that the suit was. bad for non-joinder of parties. The third 
defence was that certain properties. were the self-acquired pro- 
perties of Ramaniand in some other properties the share of 
Ranada was nfore than the share of the plaintiff. The difference 


CIVIL. 


1939. 
Narsa seer’ 
Ranada Kishore Roy 
v 


Swarnamoyee Debi. 


358 THE CALCUTTA LAW JOURNAL [Vor LX X, 


Smit in the shares according to the defendant was brought about by 
1939. reason of the acquisition by Ramani for his own benefit and 


advantage from out of his own funds of certain shares which be- 
longed to others) We have quoted above the defences which 
_are material for the purpose of considering the points which have 
been raised before us in this appeal. Those contentions are ; 

(1) that the suit is not maintainable ; 

(2) that Morza Koyedi which is item No.1 of the plaint 
belongs exclusively to defendant No. r. In any event, the plaintiff 
is not entitled to claim more than 5 annas share in the said 
property 5 

(3) thata partition of Mouza Koyedi cannot be made in this 
suit as necessary parties have been left out ; 

(4) that the plaintiff has not 8annas share in Muktirkandi 
which is item No. r2 of the plaint ; 

(5) that the Bhayabaha Kutchery which forms a fart of item 
No, 2 of the plaint belongs exclusively to the defendant; and 

(6) that the touzi Ne. 2575 belongs exclusively to the defen- 
dant and touzi No. 2576 exclusively to the plaintiff. The plaintiff 
cannot have 8 annas share in both those touzis on the footing 
that both of them are joint properties of the plaintiff and the 
defendant. 

The first question is whether the suit for partition is maintaina- 
ble or not. We have already stated that the plaintiff has only a 
widow’s estate in the properties left by her adopted son and also 
in those properties which were subsequently acquired by Ramani 
on his own behalf and on behalf of the estate of his brother Nalini 
Kishore. She represents the estate fully. It is only that her powers of 
alienation are limited. Any decree passed in her favour or against 
her ina dona fide litigation fairly fought out or fairly compromised 
would bind the reversiuner. These principles are well-established, 
Under the circumstances, it is necessary to see whether a person 
having such an estate is entitled to maintain a suit for partition 
against her co-sharer or co-sharer of her late husband. This 
question was considered by a Full Bench of this Court in the case 
of Janoki Nath Mukhopadhya v, Mothuranath Mukhopadhya, 
(1) The judgment of the Full Bench was delivered by Mr. Justice 
Romesh Chunder Mitter. It was held that a Hindu widow ora 
transferee from a Hindu widow is entitled to maintain a suit for 

(1) (1889) I. L. R. 9 Cale. s€o. 
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partition against the co-widow and her busband’s co-sharers. Mr, wines 
Chowdhury appearing on behalf of the appellant has cited before 1939. 


us a judgment delivered by the same learned Judge in the same Ranada Kishore Roy 

volume inthe cass of Mokadeay Kooer v. Haruk Narain (1). The bs f 
; Swarnamoyee Debi, 

passage on which reliance has been placed by the appellant is on —— 

pages 250 and 25r of the report. The learned Judge points out 

that the right of enforcing partition is generally a common incident 

ina joint undivided property. Then he observes that from that - 

it does not follow thata Civil Court would be bouad to decree 

partition at the instance of a Hindu widow without a special case 

of necessity being established for partition. The interpretation 

put upon this passage by Mr. Chowdhury is that a Hindu widow 

ought generally to be refused partition unless she establishes 

special cause or necessity. That may be the correct interpretation 

of the passage, if it be taken out of the context. If that is what 

Mr. Justice Mitter meant by this passage, he himself has expressed 

himself otherwise when delivering the judgment of the Full Bench 

in the case which we have noticed above. In Mohadeay Kooer’s 

case (1) referred to above the learned Judge there pointed out 

the peculiarity of a Hindu widow’s estate. He rightly pointed out 

that she reoresents the estate yet the person who would take after 

her would not take through her but would take as the heir of the 

last male owner. It is also pointed out that till her death it is 

not certain as to who would be the next taker. Then, he says that 

under those circumstances, it would be the duty of a Court of 

justice to see, before decreeing partition, that the interest of the 

presumptive heir be not affected by its decree. 


This passage means that having regard to the fact that a 
Hindu widow represents the estate, the Court should be careful 
to see that by the partition the interest of the presumptive rever- 
sioner may not suffer, That means that a partition is to be’ 
decreed but in making the allotment, care should be taken that 
the allotments are fair, for the decree made would bind the next 
taker who does not take through the widow but through another 
man, namely, the last male owner. Then the learned Judge 
observes that before decreeing partition, the Court should be 
satisfied that the claim for partition isa Jona fide one arising out 
of such necessity as renders partition desirable between two joint 
owners, The force of the last-mentioned passage, in our judg- 
ment, has been affected by the decision of the aforesaid Full 


(1) (1882) LL, R, 9 Calc. 244, 
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Bench. We think that the law has been put correctly by a later 
decision of this Court inthe case of Begin Behari Moducky. Lal 
Mohun Chattopadhya (1), The passage which is at page 212 
runs thus; : i 

‘That a Hindu widow hasa right to partition kas been esta- 
blished by the Full Bench decision in Janoki Nath Mukhopadhya 
Ve Mothuranath Mukhopadhya (2) and the assignee of a Hindu 
widow is in the same position, All that has to be secured in favour 
of the reversioners is that the partition should be so carried out 
as not to affect their rights. ” 

This is exactly what we have said as the law on the subject. 

Even if the observation of Mr. Justice Mitter in Mohadeay 
Kooer’s case (3) to the effect that only when the claim of the widow 
for partition isa dona fide one arising from such necessities as 
render partition desirable between the two joint owners is still good 
law, we do think‘ that on the facts cf this case partition is desir- 
able. Those facts are these that the claim of the plaintiff toa 
large portion of the properties was denied before the institution of 
this suit, In 1926 she laid a claim to 8 annas share of Taluk 
No. 2575 in a rent suit instituted by the defendant against a tenant 
claiming 16 annas share of the rent. Her claim was resisted by the 
defendant who got the judgment in bis favour. Since then, she is 
being excluded from the rents and profits of all the lands of 
Touzi No. 2575. Herclaim to 8 annas share of Muktirkandi was 
denied as also the share which she claims in Koyedi. Those claims 
were denied before the suit; they were denied in this suit while 
it was inthe trial Court and has been denied even now. That 
itself is a ground why she should be allowed to maintain the suit 
for partition. There is no love lost between the plaintiff and the 
defendant and the defendant is obstructing her at every stage. We 


_ accordingly overrule the first point urged before us and hold that 


the suit for partition by the plaintiff, although she has a widow’s 
estate, is maintainable, 

We now proceed to deal with the merits of the respective claims 
of the parties and we take up in the first instance Item No. x of 
the plaint, namely, Mouza Koyedi, The position is this; This 
mouza along with other mouzas formed part of the present estate, 
Touzi No. 4734 of the Mymensingh Collectorate and in the said 
parent estate the common ancestor of Nalini Kishore and Ramani 

(1) (1885) I. L. R. 12 Cale. 209. | 


(2) (1883) I. L, R. ọ Cale. 580, 
(3) (1882) I. L. R. 9 Cale, 244. 
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Kishore had a share. The parent estate was partitioned under the 
provisions of the Estates Partition Act inthe year 1857. Other 
lands of the parent estate were divided and formed into separate 
allotments. Those allotments were given separate touzi numbers. 
Two of these torzis so created at the said partition were Nos. 6154 
and 6155. These two Touzis were allotted to the common ancestor 
of the parties. Mouz. Koyedi was then covered with jungle and 
was uninhabited. That movza wads not partitioned by metes and 
bounds and allotted separately to the proprietors of the parent 
estate. It was kept eymali between all the proprietors and in the 
Butwara papers it was recorded that Taluk No. 6154 had r anna 
13 gundas r kara I krant share therein and Taluk No. 6155 hada 
similar share. The other co-proprietors who had shares in the 
said mouza Which was left joint were the proprietors of the allot- 
ments which were numbered as Touzi Nos, 4734, 6153, 6156, 6157, 
6188, and 6159. (Ex. P, page r, Vol. II and the deposition of 
Rajendra Nath Chakrabarty, defendant’s witness No. 5, \ ol, I, page 
203 of the paper-book). The plaintifi’s case is that Ramani Kishore 
and Nalini Kishore were entitled half and half to 3 annas 6 gundas 
2 karas 2 krants share in the said mouza asa result of the allot- 
ment in the Butwara proceedings of the year 1857. The plaintifs 
further case is that Ramani Kishore on behalf of himself and as 
executor to the estate of his brother Nalini Kishore ousted the 
remaining co-sharers who had interest in this mouza as a result of 
the Butwara proceedings and acquired the remaining share by 
adverse possession. The case of the defendant also is that the 
remaining co-proprietors of the said mouza who were proprietors 
of the aforesaid six taluks which we have mentioned above had 
lost their title. According to the plaintiff, therefore, the plaintiff 
and Ranada, the defendant, are the only persons who have interest 
in this mouza, According to the defendant, he alone has 16 annas 
interest in this mouza. The defence of defendant Nc. 1 with 
respect to this mouzı was put before the lower Court on this basis 
that the lands were jungly lands and incapable of possession, the 
lawful title even to the 3 annas 6 gundas 2 karas 2 krants share of 
the common ancestor Of the parties was lost because that common 
ancestor did not exercise any act cf possession. Neither in his 
written statement nor in the evidence is alleged that the common 
ancestor was ousted by any body else. Onno principle of law 
could that extreme position be maintained and that position accor- 
dingly has not been sought to be maintained before us by Mr, 
Chowdhury. Mr. Chowdhury puts his argument in three com- 
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partments. He says that the plaintiff is entitled to r anna 13 
gundas x kara 1 krant share in this mouza and the remaining share 
must be taken to belong to Ranada. 1 anna 13 gundas r kara r 
krant share belongs to him as lawful owner and the rest belongs 
to him because his father acquired for himself title by adverse 
possession to a good portion of the remaining share and he himself 
had acquired by adverse possession title to the remaining 6 annas 
share, 

With regard to his contention that the plaintiff should not be 
given any share in excess of r anna 13 gundas r kara r krant he is 
met by a document which is conclusive against him. Inthe year 
1910, Ramani Kishore for selfand as executor to the estate of his 
brother Nalini Kishore sued a collecting agent of his of the name 
of Jamini Kishore Mallick for accounts, In paragraph r of the 
plaint, he made a clear admission that ro annas of Samagram 
belonged in equal shares to his estate and to the estate of his 
brother. That is a clear statement that he prescribed against the 
other lawful owners both in his individual capacity and as executor 
to the estate of his brother. There is evidence on the record that 
for the purpose of acquiring title by adverse possession money 
had to be spent. They are the costs of reclamation and other costs 
which bad to be incurred for the purpose of putting out the other 
lawful owners who had the remaining share in the land. The 
evidence is conclusive that Ramani had no separate funds of his 
own, Whatever come from the estate of his brother and of his 
own estate were pooled together and formed one fund and all 
monies used to be spent from this common fund. 

There remains, however, the question as to whether the defen- 
dant has exclusive title to the remaining 6 annas share which 
according to bim he himself had acquired for his own benefit by 
adverse possession after his father’s death. It is admitted that such 
adverse possession commenced while Ramani was alive but that it 
was completed after his death. That is the case of the defendant, 
It cannot be said on the evidence that Ramani had a different 
intention in possessing this 6 annas share from the intention with 
which he began to possess the remaining share in which he per- 
fected title by adverse possession during his life-time. The costs 
of reclamation and other costs which were necessary for the 
purpose of acquiring in course of time a title by adverse possession 
came from the same source as in the other case, The evidence, 
however, points out tothe fact that even with regard to this 6 
annas share it was not Ranada but Ramani who had completed 
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title. In 1929, Ranada instituted a suit for accounts against his 
Gomasta, Nikhileswar Chakravarty. He claimed accounts in 
respect of mouza Koyedi also (item No, 2 in Sch. II of the plaint). 
In paragraph x ‘of the plaint he made the statement that his 
father was “in ownership and possession” of the said mehal 
No. 2 in Khamar right in his own right and with right acquired 
by adverse possesion. These statements prove that it was not 
he but his father who had perfected the title by 12 years’ adverse 
possession. We accordingly hold that in Mouza Koyedi the 
plaintiff has a share which is equal to the share of the defendant. 
In view of the fact that it is the both sides’ case that no other 
person has any subsisting right in this property, we do not see 
how the owners of the other 6 Touzis mentioned at page 203 of 
the deposition of the defendants’ witness No. 5 are necessary 
parties. According to both sides, they bave no subsisting interest 
in this property, No doubt, they are not bound by any adjudi- 
cation and they would not be bound by any finding in this suit 
that they have lost their title. The learned Subordinate Judge 
has made the necessary provision by directing that Mouza Koyedi 
ought to be treated as an independent unit and to be partitioned 
half and hal€ between the plaintiff and the defendant, This is, 
we think, a clear direction and we uphold it. This disposes of the 
second and third points raised by Mr. Chowdhury. 

With regard to Muktirkandi, it is admitted that Nalini and 
Ramani had small shares therein. Later on, shares were acquired 
by purchase from the Stranger co-sharers. One of such con- 
veyances was taken in the name of the plaintif, It is admitted 
that in that, both the plaintiff and Ranada have equal shares, Five 
other conveyances were, however, taken in the name of Ramani 
Kishore alone. They are respectively Ex. Br, dated Pous r312, 
Ex. B2, dated Magh r3r2, Ex, B, cated Ashar 1315, Ex. Ba, 
dated Chait 1319 and Ex. B4, dated Aswin 1324. They are 
printed in Vol. II pages so to 62, The question is to whom the 
shares so purchased in the name of Ramani belong. The best 
thing in such cases could be to trace the source of the purchase 
money. We have inthis case the admitted fact that the plaintiff 
was joint in property, men and worship with Ramani who was her 
brother-in-law. The learned Subordinate Judge has disbelieved 
the case of the defendant that Ramani had a separate Zakadil, 
Nothing has been said before us by the appellant’s Advocate 
which would entitle us to revise the finding of the learned Subor- 
dinate Judge *for which he has given very cogent reasons. It is 
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Soi; proved that all the monies which came from the properties which 
1939. were in the possession of Ramani on his own behalf and as 
executor of bis brother’s estate were entered into one account 
took and formed a common fund. In the year'1925, the plaintiff 
brought a suit No. r of 1925 for accounts against Ranada. In 
that suit the ejmali account-books for the years 1309 to 1328 
had been filed. That appears from page 376 of Vol. 1 of the 
paper-book, The account suit was compromised in this Court. 
The compromise decree is Ex. 24 at page 321, By the compro- 
mise Ranada agreed to pay Rs. 10,003 to Swarnamoyee in instal- 
ments, The compromise decree further provided that the plaintiff 
Swarnamoyee would have the account books of odd years filed 
in Court, namely of the years 1309, 137%, 1313, 1315, 1317s 
$319, 1321, 1323, 1325 and 1327 and the defendant Ranada 
would take out from Court and retain in his possession the 
account books of the remaining years, namely, 1312, 1314, 1316, 
1318, 1320, 1322, 1324, 1326 and 1328, The compromise decree 
was made on the ryth July, 1931. There was a direction that 
all the account books and papers would remain in Court for one 
year from that date and after the expiry of one year, the plaintiff 
and the defendant would be entitled to take out from the Court 
the account books falling to their respective shares. Proceedings 
in execution were started by Swarnamoyee for taking out the 
account books which were given to her by the compromise 
decree. These proceedings were started in July, 1934. In those 
proceedings Ranada preferred objections and his case was that 
the plaintiff was not entitled to withdraw from Court all papers 
to which she was laying claim. From these proceedings, it is 
quite clear that all the account books, namely from the year 1309 
to 1328 which had been filed in Court remained in Court at 
least upto February 1935. On the 16th February, 1935, the 
Court overruled the objection of Ranada and directed the account 
books of the odd years to be delivered up to the plaintiff and 
directed Ranada to take out of Court account books of the even 
years. Ranada, therefore, got back the account books of the 
years 1312 and 1324 which are relevant to the question which 
we are discussing after February, 1935. The present suit for 
partition had already been instituted then. It was instituted on 
the 8th January, 1934. He has not produced the account books 
of the years 1312 and 1324 which would have indicated from 
what source the money for the conveyances Exs, Br, B2 and B4 
was paid out. The plaintifl, however, has filed thé. account books 
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which she withdrew in pursuance of the said compromise decree, 
namely, the account-book of the year 1315 and the account book 
of the year 13 9. In the account book of the year I13rọ under 
the entry of rath Chait 1319 there appears an entry to the 
effect that the whole of the consideration money for Ex, B3 
was paid out of the common fund. In the account-book of the 
year 1315, some pages of Ashar 1315 are missing, The con- 
veyance Ex. B is dated 2nd Ashar 1315. That page is missing, 
Therefore, the payment of the consideration money Rs. 440 
cannot be found in the said account book for that reason, But 
there is an entry later on in the same account book which shows 
that the costs of registration were paid on a date in Sravan from 
out of the common till, This proves conclusively that the cone 
veyances Ex. B and Ex. B3 although they stand in the name of 
Ramani were acquired for the family out of the family funds, 
No credible explanation has been given why the defendant has 
not produced the account books which had been taken out of 
Court’ by him after February, 1935 after the institution of the 
Suit and it is a legitimate comment of the other side that if these 
account books had been produced by the defendant they would 
‘have shown as is shown by the entry of the account books of 
the years 1319 and 1315 that the whole of the consideration for 
the other conveyances was paid from the joint till. We accordingly 
hold that the plaintiff has equal interest with the defendant in 
the land of the Moxzi1. With regard to the ejaras which were 
acquired in the name of Ramani they stand on the same footing, 
We accordingly hold that the defendant’s contention in respect 
of Mouza Muktirkandi cannot stand and it must accordingly be 
overruled. 

The last point that remains to be considered is whether the 
plaintiffs claim to half share of Touzi Nos. 2575 and 2576 is 
maintainable. The plaintiff's claim proceeds on the basis that 
the lands of these two Touzis are still joint between the parties, 
The facts which have been proved are these. There was a parent 
estate, Touzi No. r1g of the Tippera Collectorate, in which the 
common ancestor Hari Kishore Roy had a share. After his death 
a partition under the Estate Partition Act was started, It was 
at the time of Ramani Kishore and Nalini Kishore and the 
evidence is to this effect. In 1896 when Nalini was a minor an 
application was put in on his behalf for an allotment separate 
from.the allotment of his brother Ramani Kishore, This parti- 
tion under thè Estate Partition Act of the parent estate No, 
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rro was completed on the 3rst August, 1908. Some lands, 
namely, pathways and so forth were left joint between the pro- 
prietors but in respect of the remaining lands separate Sahams 
were formed, Sabam No. 4 which was formed into Tovuzi No, ' 
2275 with a revenue of Rs, 10/6/- was allotted to Ramani Kishore 
Roy and Saham No. 5 which was formed into Touzi No. 2576 
with the same revenue was allotted to Ramani -Kishore Roy 
as executor to the estate of his deceased brother Nalini Kishore 
Roy. Other co-proprietors got other Sahams. In Saham No. 
4 was included the whole of the ancestral dwelling house of 
Ramani and Nalini. This partition became effective from the 
September Kist of 1908. These facts appear from Ex. 31, vol. 
II, pages 405 to 410, The position in law, therefore, is that 
from September 1908 Ramani had no interest in Touzi No. 2576 
and Nalinis widow the plaintiff had no beneficial interest in 
Tozi No. 2575, The lands were partitioned by metes and 
bounds and the common title which the parties had before in 
the lands of parent estate No. 119 was Severed. l 


In the plaint the plaintiff puts forward various grounds in supe 
port of her case that the lands of these two Touzis Nos. 2575 and 
2¢76 must still be treated as joint between her and the defendant. 
It seems to us that they can only be treated now as joint property 
if it is proved by the plaintiff that since the partition lands of the 
said two Touzis were again thrown into common stock, It is 
on this principle and this principle alone that the plaintiff can © 
support her claim. We will accordingly have to examine the evi- 
dence on the record in this light. 


We have already noticed above that the joint dwelling house 
of the parties stands on the lands which have been allotted exclu- 
sively to Touzi No. 2575. The evidence is conclusive that inspite 
of that partition the plaintiff is in possession of a portion of the 
dwelling house. It is not the case of the defendant thit she was 
residing there with leave and license, In fact, inspite of what 
he had said in his written statement, at the time of the hearing 
he admitted that the plaintiff had a right not only to the structures 
of the dwelling house but to a portion of the land underneath. 
This admission has been recorded by the Court in its order 
No. 45, Vol. 1, page 17, dated 19th February, 1935. These facts 
prove that at least the land cccupied by the dwelling house was 
thrown after the partition into common stock. It remains, there- 
fore, to be considered whether the remaining. lands of ‘Touzi 
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‘No, 2575 and the lands of Touzi No. 2546 were also thrown into 
common stock. i : 
On the basis of the partition the name of Ramani was regis- 
tered in the Collectors register in respect of Touzi No. 2575 as 
proprietor and in Touzi No. 2376 he was entered as executor 
of his brother’s estate. The record of rights were prepared 
between 1915 and xorg. The record of rights proceeded on 
the register of the Collector, Touzi No. 2575 was recorded in 
Ramani’s name and Touzi No. 2576 in his name as executor to 
his brother’s estate. Tke records are Exs, O and Or, pages 
469 and 477 of Vol. Il. These facts by themselves are of an 
ambiguous character. In order to come to the conclusion as to 
whether the lands of the two Touzis were thrown into common 
stock or not we must look to the evidence of actual user. The 
realizations from these Touzis are all entered in the Ejmali account. 
book and the outgoings are also entered there. No doubt, in 
the account books it is noted what sums had been received from 
Saham No. 4 and what had been received from Sabam No, Be 
On the expenditure side it is also stated what amount was paid 
as revenue on account of Saham No, 4 and what on account of 
Saham No, 5, The express mention of Saham rumbers in the 
account books do not however lead to the sure conclusion that 
the two estates were kept separate and not merged into the joint 
estate. With regard to other Sahams of the same Movzi Syamagram 
to which the two parties were jointly entitled by reason of 
subsequent purchases the Saham numbers are also mentioned, 
That indicates that the Saham numbers were mentioned only 
for the purpose of keeping accounts, We have, however, the 
fact that from the. monies so amalgamated into one fund all the 
other joint expenses of the family were met. This is the admission 
of the principal officer of the defendant, namely, Sris Chandra 
Chakravarty. At page 182, line 5 of his deposition, he admits 
that the income of Syamagram (of all the allotments) used to 
remain with the principal officer for‘defraying the expenses of the 
household, that isto say, expenses of the joint household. The 
plaintiff has produced a certified copy of a reciept marked Ex. 
13A, Vol, lI, page 259 of the year 1924. This is a receipt of 
Selami received froma tenant on behalf of both Ranada and the 
plaintiff Swarnamoyee. Sris attempted an explanation but that 
explanation cannot bear scrutiny. The land in respect of which 
the receipt was given is a piece of land included in touzi No. 
2576 The fagt that Ranada received a share of Selami in respect 
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of the said land raises an inference that this land belonged to 
him as also ‘to Swarnamoyee. That issome evidence in support 
of the plaintif’s case that the lands of the two tovzis after the 
partition were again thrown into common stock and were treated 
as joint property of both the plaintiff and of Ranada. As this 
is the plain effect of the receipt Ex. 13 A, Sris attempted an ex- 
planation. The receipt originally had the name of Ranada in 
print, Then the words “and Swarnamoyee” were added by 
Ranada. The explanation given by Srisis that at the time when 
the receipt was demanded the plaintiff was occupied in domestic 
affairs, Ranada signed for the lady. This explanation would not 
fit in with the terms of the receipt, for in that case under the name 
of Swarnamoyee would appear the words “by Ranada.” The 
words “and Swarnamoyee” would not have been added. The 
learned Subordinate Judge rightly disbelieved tbis explaration. 
The collection papers and the counterfoil rent receipts, specially 
of Ramani’s time, would have thrown a great deal of light on the 
matter. They could have shown whether Ramani was collecting 
the rents of both these mehals for self and as executor of his 
brother. None of these collection papers or counterfoil books 
have been produced and an untrue explanation has- been given 
that they were destroyed by fire at Debendra’s dasa at Comilla. 
Sris admits that these papers were at the joint Kutchery of the 
parties at Samagram during the life-time of Ramani. It is diffi- 
cult to imagine why they were removed from the Sadar Kutchery 
at Samagram to the dasa of Debendia at Comilla which was at a 
great distance from the Sadar Kutchery. The explanation is not 
a credible one and we must hold that the collection papers specially 
the counterfoils have not been produced by the defendant with 
an object and the other side is entitled to ask us to draw the 
inference that if produced those papers would have supported the 
plaintiff's case, namely, that Ramani bad been collecting the rents 
and profits of both these mehals in his own capacity and also in his 
capacity as executor of his brother’s estate. l 

It appears from some documentary evidence that when the 
plaintiff began separate collections she sued for r6 annas rent in 
respect of the land of touzi No. 2576 and the defendant Ranada 
sued for 16 annas of rentin respect of the lands of touzi No. 
2675. There are also other suits, namely, ejectment suit which 
proceeded on the same footing, - It, however, appears that in 1926, 
the plaintiff asserted her claim to 8 annas share of the land of 
touzi No: 2575. Ranada had instituted a suit against a tenant in 
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respect of some lands within the said touzi claiming 16 annas 
share of the rent. In that suit Swarnamoyee set up a claim that 
8 annas share belonged to her. There was an adjudication, The 
learned Munsif in the rent suit proceeded apparently on the 
settlement record and held that the plaintiff could not have half 
share of the rent to which she had laid claim. After this deci- 
sion in the rent suit there would be no meaning in the plaintiff 
claiming 8 annas share of the rent in property No. 2575 or inter- 
vening in the rent suit brought by Ranada in respect of No. 2575 
for the purpose of asserting her claim to 8 annas share therein. 
Till the matter had beencleared up ina title suit, the plaintiff 
had no option but to proceed upon the basis of the said decision, 
The institution of rent suits by her claiming 16 annas share of 
the rents payable in respect of the lands of touzi No. 2576 has 
not, therefore, great value. She was occupied in her account suit 
against the defendant upto the year 1931. The proceedings in 
that suit did not terminate even then. In 1934, she brought this 
suit for the purpose of declaring her title to 8 annas share of touzi 
No. 2575 on the focting that she had only 8 annas share in the 
other touzi No. 2576. 

After having considered the eviderce on the point we do 
consider that the plaintift has been able to produce such evidence 
as lay in her power for the purpose of proving her case that the 
two properties were thrown into the common stock and the defene 
dant has purposely withheld documentary evidence which was 
in his possession on the pretext of an explanation which we can- 
not accept. We accordingly hold that the lands of touzis Nos. 
2575 and 2576 are joint lands having been thrown into common 
stock after the partition of 1908, In both these touzis the plain- 
tif and the defendant have equal shares and they must be parti- 
tioned on that footing. 

During the course of the argument, Mr. Chowdhury who 
appears for the appellant did not persist in his client’s claim to 
the Bhayabaha Kutchery which has been held by the learned 
Subordinate Judge to be a joint property of the plaintiff and 
the defendant. We accordingly do not discuss this point in our 
judgment. The judgment of the learned Subordinate Judge on 
this point is affirmed on the ground that the attack on this part 
of the judgment was ultimately not persisted in. 

The only portion of the decree which requires modification is 
about the direction of the lower Court for the appointment of a 


commissioner for partitioning the reyenue paying properties. The 
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- partition isto be effected by the Collector or by his subordinate 


in accordance with the'provisions`of section 54 read with Order 20, 
rule 18 of the Code of Civil Procedure. We declare the share 
of the plaintiff to be’ eight annas and of the defendant to be eight 
annas in the said revenue paying properties. Ifthe Collector is 
unable or declines to effect the partition by metes and bounds 
on that footing then and then only will the Court appoint a com- 
missioner to partition the same by metes and bounds, 

Subject to the above modification, this appeal is dismissed with 
costs, hearing fee fifteen gold mohurs. 

The cross-objections are not pressed. They are dismissed but 
without costs. 


P. R. Appeal and Cross- 
objection dismissed, 


Before Mr, Justice B. K. Mukherjea and Mr, Justice 
T. J. Y. Roxburgh. 


BHARAT BANDHU CHATTOPADHYA alias BHARAT 
BANDHU CHATTERJEE 


U. 
RANENDRA KUMAR DUTTA AND OTHERS,* 


Public Demands Recovery Act (II B.C, of 1913), Sections 3 (1) and zo—- 
Certificate sale—What vests in the purchaser—Name of person not appear- 
_ing in the certificate — Certificate debtor, definition of —Order merely direc- 
ting addition as parties of persons whose names not added in the certificate, 

if a certificate debtor. ‘ 


A certificate debtor as defined in section 3 of the Public ‘Demands Recovery 
Act, 1913, means a person named as debtor ina certificate filed under the Act, 
and includes any person whose name is substituted or added as debtor by the 
certificate. 


Under section 20 of the Public Demands Recovery Act, all that vests in 
the purchaser is the right, title and interest of the certificate debtor at the time 


of sale.. 


Appeal from Appellate Decree No. 1283 of 1937, with Cross objection 
against the dedree of K., B. Roy, Esq., District Judge of Faridpur, dated the 
27th April, 1937, reversing that of Bishnupada Roy, Esq., Subordinate Judge, 
Faridpur, dated the rath September, 1936. é i 
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The right, title and interest of those persons whose names did not appear 
in the certificate as certificate debtor would not ‘pass by a certificate sale. 


An order merely directing the addition as parties, of certain persons whose 
names were not specified in the order not added in the certificate cannot make 
thosé perons certificate debtors within the meaning of section 3 of the Public 
Demands Recovery Act, 1913. 


Appeal by the principal Defendant. 
The material facts will appear from the judgment. 


Messrs. Hiralal Chakravarti and Nirmal Chandra Chakravant 
for the Appellant. 

Mr, Apurbadhan Mookerjee for Respondents Nos. r and 2. 

Dr. S.C Basak and Mr. Rama Frosad Mookesjee for Res- 
pondent No. 18. 


C: A, V. 
The judgments of the Court were as follows : 


B. K. Mukherjea, J. :—This appeal is on behalf of defendant 
No. 1, and the suit was one for setting aside a sale of residuary 
Taluk No.4335 standing in the name of Ram Narayan Chatterjee in 
the Faridpur Collectorate, held on 30th November, 1934, for non- 
payment of arrears of cesses, under the Public Demands Recovery 
Act. There were prayers also for confirmation of plaintiffs’ posses- 
sion to the said Taluk, and in the alternative for recovery of 
possession if defendant No, r be found to have taken possession. 
The trial Court dismissed the suit, on appeal the juigment was 
reversed and the plaintiffs’ suit decreed. It is against this deci- 
sion that the present second appeal has been preferred. 

On hearing the learned Advocates on both sides it seems to 
me that this appeal cannot succeed. 


It appears from the records that the certificate that was filed 
on 22nd July, 1933 originally contained the names of 4 persons 
to wit (1) Kula Chandra Chatterji (2) Ashutosh Chatterji (3) 
Mohima Charan Chatterjee and (4) Kazi Abdul Aziz; of these 
only Ashutosh was alive, and the rest were dead at the 
time when the certificate was filed. Ashutosh paid up his dues 
in proper time and this is clear from the order dated 17th 
January, 1934. After that it appears that the Record keeper 
supplied the names of other persons, who were interested in 
the Taluk, including that of Provat Chandra Dutt, the father 
of the present plaintifs and an order was passed that the names 
of these persons should be added as certificate debtors. As a 
matter of fact the names were not added in the certificate, which 
remained unaltered as before. The peon reported that Provat 
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was dead, and on rrth August, 1934 another order was passed 


that the names of the heirs of Provat as supplied by the petition 
would be added and notice under_Section 7 issued. 

Apart from the irregularities in the service of notice, which 
have been pointed by the Court, of appeal below, it seems clear, 
that the names of the plaintiffs were not added as certificate 
debtors, although a notice was issued in their names, In my 
Opinicn, under Section 20 of the Public Demands Recovery Act, 
all that vests in the purchaser is the right, title and interest of 
the certificate debtor at the time of the sale. The names of the 
present plaintiffs never appeared as certificate debtors in the 
certificate that was filed, and*consequently their rights did not 
pass by the sale. l E 


‘Mr, Chakravarty has drawn our attention to the definition 
of the certificate debtor as given in Section 3, clause (1) of the 
Act. There it is stated. that certificate debtor means the 
person named as debtor in a certificate filed under the 
Act, and includes any person whose name is substituted 
or added as debtor by the certtficate officer. Here the names 
ofthe plaintiffs were not in the certificate originally, nor were 
they subsequently added. In my opinion an order merely diréc- 
ing the addition as parties of certain persons, whose names were 
not specified in the order, nor added in the certificate, cannot 
make these persons certificate debtors within the meaning of the 
section. The result is that the appeal fails. The cross-objection 
filed by defendant No. 15 is allowed and the order for costs 
passed against them by the Court of appeal below is set aside. 


We direct the parties to bear their costs throughout. 


Roxburgh, J. :—I agree. 
P R k Appeal dismissed, 
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PRESENT: Lord Romer: Sir George Rankin and Mr, 
M. R. Jayakar. 


LALA CHUNNI LAL AND ANOTHER 
De 
UDAI PRAKASH AND OTHERS, 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
ALLAHABAD, ] 
Mortgage by manager of joint Hindu fa mily—Such mortgage, if can be 
impeached by the auction-purchaser of such morigagor’s interest, 

A mere voluntary transferee from the manager of a Hindu joint family 
cannot impeach the alienation by way of mortgage of his undivided interest ; 
Madan Lal v. Chiddu (1) referred to. 

But in a suit brought by the mortgagee an auction-purchaser of the mort» 
gagor’s interest can impeach the validity of such mortgage on the ground of 
want of legal necessity. 

Privy Council Appeal No. 25 of 1935, by the Plaintiff-mort 
gagees from a decision of the High Court of Judicature at Allaha- 
bad (Mukerji and Bennet, JJ.) dated the 23rd June, 1932, varying 
the decree of the Subordinate Judge of Meerat, dated the rath 
November, 1925. 

The material facts appear from the judgment. 

LE Godfrey for the Appellants. 

J. E. Liddy, K. C. and H. D. Cornish for the Respondents, 

Their Lordships’ judgment was aelivered by 

Sir George Rankin :—The appellants on the sth January, 
1929, Sued the respondents in the Court of the Subordinate Judge 
of Meerut to enforce their security under a mortgage bond dated 
15th September, 1922, over certain property situate in mousa 
Shikobpur. The bond had been executed by the first responvent 
Udai Prakash for himself and as guardian of the second res 
pondent Om Prakash, his minor brother, in favour of Chunni Lal, 
the first appellant, and Ratan Lal (now deceased) father of the 
second appellant. It was for Rs, 6,000 with interest at z per 
cent, per mensem with half-yearly rests. Rs, 200 was expressed 
to have been paid before registration of the bond and Rs. 2 50 at 
the time of registration, The rest of the loan was made up of 
four items: Rs. r, 200 and Rs, 1, 6co for interest due under prior 
bonds dated 4th July, 192z and roth February, 1920; Rs, T, 350 
to discharge a promissory note dated 28th June, 1922, given to 
(1) (1931) I, L'R. 53 All. 21, 
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one Sundar Lal, and Rs. 1, 4co for deposit in Court under a decree 
dated 3rd July, 1922, in suit No. 566 of 1919. 

One Harbans Singh, a Hindu governed by the Mitakshara, 
had three sons, Fateh Singh, Udai Prakash and Om Prakash. 
Fateh, the eldest son, was of full age at all times material to be 
considered in the present case. Udai was born in rgor and Om 
in 1904. A son, Gandharp Singh, was born to Om in or about 
1924—that is after the date of the bond in suit, Harbans Singh 
died in 1920. 

The family had valuable properties but there had been extra- 
vagance on the part of Harbans Singh, so that in r915 it appeared 
that Rs. 1, 54 ooo was owing, The District Judge of Meerut oa 
26th May, 1915, appointed Fateh Singh as guardian of Udai and Om 
and in December of that year he was told that Harbans Singh and 
Fateh Singh had sold their 5 biswas share in certain property for 
Rs. r, £1, 000 and wanted to mortgage 3 biswas out of the 5 biswas 
share belonging to Udai and Om for Rs. 47,000. This proposal 
he sanctioned and later in February, 1916, he sanctioned a further 
mortgage on the 2 biswas that remained. By a mortgage bond 
of roth February, r920, without obtaining leave from the District 
Judge, Fateh Singh for himself and for Om and Udai purporting 
to act for himself, borrowed from the first appellant and the second 
appellant’s father Rs. 8, 500 with interest at 15 per cent. per 
annum with half-yearly rests partly but not wholly to meet claims 
under previous bonds. In like manner the same parties entered 
into a mortgage bond dated 4th July, 1921, for Rs. 4, 500 at 
Rs, r-ro-o per cent. per mensem with half-yearly rests, Again on 
28th June, 1922, Udai borrowed Rs. 7, 300 from one Sundar Lal 
upon a promissory note which recited that the loan was taken in 
order to finance a suit which he and Om had brought in 1919. 
This suit was brought to recover certain property which had been 
sold by their father and it ultimately succeeded in the High Court, 
the property being recovered conditionally on Rs. 1, 400 being 
deposited in Court for account of the defendants in that suit. This 
sum was provided by the appellants as a term of the bond of 15th 
September, 1922, now in question, 

The appellants by their plaint (5th January, 1929) impleaded 
in addition to Fateh Singb, Udai, Om and Gandharp, five other 
persons as transferees of the property subsequent to the mortgage 
bond sued upon, One of these, Jagannath Prasad (defendant 5), 
was the only person to file a written statement, though a verbal 
defence was made by Mir Singh Mal (defendant go), The Subor- 
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dinate Judge (r4th November, r929) ‘held that Udai was of age 
on 15th September, 1922, and was liable for the whole of the 
amount of the bond: also that he was competent on the ground 
of legal necessity to act for his minor brother Om but that legal 
necessity was only shown in respect of the sum of Rs. 1, 400 paid 
into Court and the two small items of Rs, 200 and Rs. 250 received 
in cash at the time of the bond. He reduced the rate of interest 
to Rs, 1-r0-o with half-yearly rests. 

The High Court on appeal varied this decree. The learned 
Judges (Mukerji and Bennet JJ.) beld that Harbans Singh and 
Fateh Singh had in 1915 become divided in estate from Udai and 
Om but that Udai and Om had continued to remain joint with 
each other ; that Udai was of age at the date of the bond in suit: 
that Udai was competent to bind the interest of Om for legal 
necessity but that the only items in respect of which legal neces- 
sity was proved were the sums of Rs. 1, 400 for deposit in Court 
and Rs. too for costs of registration and stamp duty on the bond. 
They further held that as Udai was joint with Om he could only 
mortgage his own undivided interest to the extent to which there 
was legal necessity. They reduced the rate of interest to simple 
interest at 15 per cent. per annum. 

On this appeal their Lordships have had the advantage of a 
detailed argument by Mr. Godfrey for the appellant-mortgagees, 
He contended, contrary to his clients’ plaint, that Udai and Om 
were Separate after 1975, but thcugh the evidence is somewhat 
slight, their Lordships agree with the High Court that after 1915 
these two continued joint in estate. Their suit to ‘recover land 
which their father had sold (No. 566 of 1919) was on the footing 
that the family was still a joint jamily and though this cannot in 
law be correct as between them on the one hand their father 
and eldest brother on the other hand, it is useful evidence as to 
their relationship infer se. No appeal has been brought by any 
of the defendants and their Lordships do not find it necessary 
to decide whether the mere fact that Fateh Singh had not been 
formally removed by order of the District Judge from the office 
of guardian to Udai or Om could be held to affect the right of 
Udai to effect a mortgage for legal necessity. Their Lordships 
agree with the High Court’s findings that legal necessity is only 
proved in respect of the sums of Rs, 1,400 and Rs. ico. 

Mr. Godfrey contended that no particulars were proved as to 
the interest of Jagannath Prasad (defendant No. 5) and the charac- 
ter of the transfer or transfers made in his favour. He argued 
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that there was nothing to show that the doctrine of Madan Lal 
v. Chiddu (1) had been properly applied to the case, as a mere 
voluntary transferee from. Udai could not impeach Udai's aliena- 
tion of his undivided interest. But Om was a party to the suit 
and nothing is shown to defeat his right to object to the aliena- 
tion being enforced against the joint property. Moreover. Jagan- 
nath Prasad was described by the appellants in their own cross 
objections before the High Court as an auction purchaser. This 
objection cannot therefore succeed. Nor does any question of 
ratification by Om fall to be considered as the bond of 5th March, 
1924, is not befors the Board. The reduction of the rate of 
interest under the Usurious Loans Act, 1918, to I5 per cent, 


simple interest seems eminently reasonable and their Lordships 


do not disturb the High Court’s decision in this matter. 

The appeal fails and must be dismissed. Their Lordships 
will humbly advise His Majesty accordingly. The appellants 
must pay the respondent’s costs of the appeal. 


Douglas, Grant & Dold; Solicitors for the Appellants. 
Nehra & Co: Solicitors for the Respondents, 
Es D, Appeal dismissed, 


(1) (1931) I. L. R, 53, All, ar, 
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PRESENT : Lord Romer, Sir Lancelot Sanderson and Sir 
George Rankin, 


RAI BAHADUR, SETH BIRADH MAL, SINCE DECEASED 
(now represented by SETH OMRAO MAL) AND OTHERS 


V. 
SETHAN: PRABHABHATI KUNWAR AND OTHERS. 


[On APPEAL FROM THE COURT OF THE JUDICIAL 
COMMISSIONER .OF AJMER MERWARa]. 


, 


Evidence, refusal of— Important witness in the case, if should be refused on 
the ground of his being engaged as a counsel in the case - Position of such 
counsel—Concurrent findings of fact, when to be disturbed. 


An important witness in a case should not be refused on the ground that 
he was engaged asa counsel in the case. 


The fact that such a witness was engaged in the case might be a good rea- 
son for returning his brief or ceasing to act as counsel in the case but that 
should not deprive the party of his evidence in the case. 

So where ina case the question was whether the boy was formally given in 
adoption and an important witness to the proceedings at the time of registra- 
tion of the adoption was tendered but refused by the trial Court as he happened 
to be acounsel in the case andthe Appellate Court recorded his evidence under 
Order 41, rule 27 of the Code of Civil Procedure although not recording any 
reasons: 

Held, the evidence was rightly received. 

The important though not inflexible rule of practice that concurrent findings 
of fact should not be disturbed by the Judicial Committee, should not be 
departed from, if it is not shown that such findings had been arrived at by 
reason of any error of method or mistake or through neglect of any aspect of 
the evidence. 

Privy Council Appeal No. 44 of 1937 by some of the Plaintiffs 
from a decision of the Judicial Commissioner of Ajmer Merwara, 
dated 4th of May, 1931, affirming that of the Additional District 
Judge of Ajmer Merwara, dated the 22nd November, 1929. 

The material facts appear from the judgment. 

L. P. E. Pugh, K. C. and J. M. Pringle for the Appellants 
Nos, I, 2, and 4. 

W. W. K. Page for the Appellants Nos. 3a and 3b. 

A. M, Dunne, K. C. and W. Wallach for the Respondent No. 1, 

C. S. Rewcastle, K. C. and J. M. Parikh, Sir Hari Singh 
Gour and Dingle Foot for the Respondents Nos. 2 and 3. 

Str T, J. Strangman K. C. and A. G. P. Pullan for the Reş- 
pondent No. 4, 
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Their Lordships’ judgment was delivered by 


Sir George Rankin :— 


HAMIR SINGH 
(d. se ag 











} 
N Mal Sameer Mal U med Mal 
(d. 1863). (d. To td. 1923). 





| i | i 
Sirah Mal Abhey Mal Biradh Mal Gadh Mal 
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Gadh Mal ,  Omrao Mal 
(Appellant (Appellant 
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(adopted to 
Biradh Mal). 
| 
| j 
Raj Mal Chand Mal Abhey Mal 
(d. 1901}. (d. 1920). (d. July, 1924). 
Guman Mal= Manohar Kunwar Kan Mal i * Sobbhag Mal 
(d. 1914). (Appelin (d 19-7-34). (Respondent No. 4). 
F o a 


{d. March, (Respondent 


1923). No. 1). 
\ 
| | 
Pan Mal årand Mal 
( Appellant No. 3(a) ). ( Appellant No. 3(b) ). 


This pedigree table has reference to a family of the sub-caste 
“Lodha” at Ajmer. It is possessed of a trading and banking busi- 
ness carried on under the name of Kanwalnain Hamir Singh. 
The headquarters of the business are in Ajmer but it is carried 
on in some 16 different places throughout India under various 
names and in the case of three of the branch businesses it is said 
that a stranger to the family has an interest, A considerable 
amount of immoveable property is owned by the family: it is not 
used in the business but the rents and profits are received by the 
business and are dealt with as income thereof. The business is 
said to have been established for over a hundred years. There is 
some dispute about the correct description of the family ¢ they are 
said to be Oswal Jains but the appellants are concerned to main- 
tain that though they are Oswals by caste they are not Jains and 
that they are governed by the Mitakshara. 


On 26th March, 1923, Jeet Mal had died childless leaving a 
widow-—now the first respondent Sethani Prabhabhat? Kunwar. She 
@ 
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was about 18 years of age. On 30th June, 1924, she entered into 
a deed of adoption whereby she purported to have adopted asa 
son to her deceased husband a boy of 1zr‘years named Man Mohan 
Lal whose father, Bhanwarmal purported by the same deed to have 
given him in adoption. 

On the next day (1st July, 1924), the appellants and the fourth 
respondent (or their predecessors), filed in the Court of the District 
Judge of Ajmer-Merwara the suit out of which this appeal arises, 
They sued the widow, the boy and Bhanwarmal seeking a declara- 
tion that the adoption was invalid and an injunction restraining 
the defendants from giving effect to it: they also sought to restrain 
the defendants from interfering with the affairs, property and 
business of the family, alleging that the family was joint, that the 
widow was entitled only to maintenance and residence, and that 
she was not entitled as heirof her husband to any share in the 
family business or property. 

No steps were taken by the plaintiffs to have a guardian ad litem 
appointed for the boy but his father and the widow filed similar 
written statements (30th July) admitting the joint status of the 
family and defending the adoption as valid. In December they 
sought to amend by pleading that Jeet Mal had died separate in 
food worship and estate, but leave toamend was refused (14th 
March, 1925). On 6th November, 1925, the widow again applied 
to amend her defence alleging that ker husband had died separate, 
and repudiating the adoption as having been due to fraud and 
misrepresentation practised upon her. The District Judge (31st 
August, 1926), allowed her to amend her defence as to the separate 
status of her husband but refused to permit her to repudiate the 
adoption. The boy’s father, Bhanwarmal, was not allowed to amend 
his written statement so as to withdraw his admission of Jeet Ma}’s 
joint status. In August, 1926, it was discovered that no guardian 
ad litem had been appointed forthe boy and Bhanwarmal was 
appointed. On 22nd November, 1929, the learned Additional 
District, Judge gave judgment in the suit. He held that the 
factum of adoption had not been established as no giving 
and taking of the boy had been proved to have taken place on 
the 30th June, 1924: accordingly he declared the adoption to 
be “null and void and cancelled’. He dismissed.the claim for 
an injunction to restrain the widow from interfering with the busi- 
ness, reciting in his decree that “itis held that as the widow of 
a separated Jain governed by Hindu law she has the right as 


such widow toa half of a third share in the tisira or unpartis 
e 
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tioned property and assets of the firm of Kanwalnain Hamir Singh 
to which her deceased husband Jeet Mal was entitled”. 

From this decree the widow did not appeal: indeed she had 
no quarrel with it. But the plaintiffs appealed to the Court of the 
Judicial Commissioner (Appeal No. 68 of 1930): likewise the boy 
and his father Bhanwarmal (Appeal No. ṣo of 1930), The appeals 
were heard together but had a different fate. On 4th May, 1931, 
the learned Judicial Commissioner dismissed the appeal which the 
plaintifis had brought against the trial Judge’s refusal of an injunc- 
tion restraining the widow from interfering with the business ; but 
he upheld the adoption and dismissed the suit fx fo¢o with costs 
throughout. 


Upon this appeal it is admitted by the respondents that the 
adoption cannot be upheld without proof of a giving and taking 
of the boy. ` On the other hand it is conceded for the appellants 
that on the evidence as to this family no objection can successfully 
be taken to the adoption onthe score of want of authority from 
the widow’s husband, want of consent by his relatives, or because 
the boy was not a close relation. The sole issue discussed be- 
fore their Lordships was the question of fact whether on the 30th 
June, 1924, at about 6 p.m. when the adoption deed was being 
registered the boy was present and was given by Bhanwarmal and 
taken by the widow. On this question the Courts in India have 
differed, but the evidence before the Judicial Commissioner was 
not the same as before the trial Judge. An important witness to 
the proceedings at the time of registration of the adoption deed 
was a barrister Mr. Kishen Saroop: he had been tendered asa 
witness at the trial but refused by the trial Judge on the ground, 
as their Lordships are informed, that he was engaged as counsel 
in the case. The Judicial Commissioner recorded his evidence 
at the appellate stage under Order ALI, rule 27, though he does 
not seem to have recorded his reasons as required by the rule. 
Their Lordships are of opinion that this evidence was rightly 
received. ‘There may have been good reason why Mr. Kishen 
Saroop should return his brief and cease to act as counsel in the 
case, but to deprive a party of the evidence of a witness is a very 
different matter. 

The evideñce of Mr. Kishen Saroop is therefore part of the 
evidence upon which the Board has to consider the sole question 
of fact which arises upon the validity of the adoption. Telegrams 
of the 28th and 29th June show that on the 28th the boy was at 
Nagore and that a servant was being sent to fetch Him to Ajmer 


a 
os 
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but that on the-2gth he and his escort had missed’ the connection 
„at Merta Road and wanted a motor to be sent there to bring them 
to Ajmer, The servant Baghji P. W, 6 was called by the plaintiffs 
to prove that the boy did not reach Ajmer till 8p. m. on the 
30th, but his evidence breaks down in view of the telegrams and 
their Lordships see no reason to doubt that the boy had arrived 
in Ajmer in the early afternoon of the 3oth. Putting on one 
side the evidence of certain other servants as unreliable, 
their Lordships think that the evidence thatthe boy was pres 
sent at the time when the sub-registrar put to his father and 
to the widow the questions whether they -had executed the deed 
is sufficient to prove a giving and taking. The witnesses who speak 
to the matter are Bhanwarmal, Bhabutmal, Lakshmimal and 
Kishen Saroop. The evidence of the last is that Bhabutmal was 
present, a fact of which the trial Judge was not apparently con- 
vinced, The evidence of the sub-registrar is neutral. What is 
said by the scribe Rajnarayan D,W.17 and the record keeper 
P. W, 4 to disprove the presence of the boy is not, in their Lord- 
ships’ view, to be accepted. itis plain from the telegrams that 
it was intended that there should be a ceremony and that the 
boy was being brought to Ajmer for that purpose. Even if the 
seggestion be accepted that the auspicious day ended at noon 
on the 3oth and that the deed was executed before noon and be- 
fore the boy had arrived at Ajmer, it seems quite probable that 
the registration proceedings which were arranged for 6 p.m, 
would be regarded as a suitable occasion for carrying out the very 
simple ceremory that was necessary. Their Lordships see no reason 
to think that after the boy’s arrival at Ajmer nothing was done, 
or to disturb the finding of the learned Judicial Commissioner on 
this point, . : 

There remains the claim for an injunction to restrain the widow 
from interfering in the affairs, property and business of the 
family. The sole issue raised by this branch of the case is whether 
or not Jeet Mal at the time of his death was separate in estate 
or was acoparcener ina joint family. The trial Judge held that 
he had died “a separated Jain governed by Hindu law” and on 
this question which is one of fact the Judicial Commissioner 
arrived at the same conclusion. - He held that certain facts proved 
were “entirely inconsistent with the contention that Jeet Mal 
was at the time of his death a coparcener whose interest passed 
by survivorship to the remaining male members of the family. 


On the contrary these circumstances clearly indicate the recognition 
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of a separate and defined interest which passed on Jeet Mal’s death 
to his widow.” 

These are concurrent findings of fact, They have been chal- 
lenged in a sustained and able argument by Mr. Page who appears 
for the representatives of Kan Mal, deceased, and their Lordships’ 
first duty is to consider whether there is any sufficient reason to 
depart from their rule of practice that concurrent findings of fact 
should not be disturbed. 


The history of the family and of the business presents 
certain difficulties to either side. In 1898 there had been a 
partition by metes and bounds of the buildings in which the 
family lived: this had been effected by one Thanmal as an 
arbitrator : but it is clear that the business and its assets (includ- 
ing moveables and immoveables) were not within the arbitrator’s 
scope and were not touched by bis award of 26th April, 1898. 
The residential buildings and scme little property adjoining thereto 
were divided into three equal shares by casting lots and a third 
share was given to (a) Umed Mal, (b) Raj Mal and Chand Mal 
(sons of Sujan Mal), (c) Sirah Mal, Abbey Mal, Biradh Mal and 
Gadh Mal (sons of Sameer Mal). By a separate award soon 
afterwards (15th May, 1898), the property so allotted to the sons 
of Sujan Mal was divided by the same arbitrator into two equal 
shares which were allotted in severalty to Raj Mal and Chand 
Mal. In these awards there were references to the business as 
“tisira” and to the joint firm and as to the other property of the 
family remaining joint. These the Courts in India have rightly 
treated as ambiguous upon the question whether there had been 
any division of title so as to result in a tenancy in common as 
distinct from a coparcenary: it being clear enough that the arbi- 
trator Thanmal had no authority to bring about such a division 
of title and did not purport to affect any other property than the 
buildings which he was partitioning by metes and bounds. At 
or about the same time there was a partition of the horses and 
carriages, and a partition of some jewellery took place at some 
date not precisely ascertained. The different branches of the 
family had separate messes, Raj Mal and Chand Mal’s sub- 
branches had separate accounts (Kbatas) in the books of the busi- 
ness, The evidence as to joint worship is equivocal. The 
expenses of marriages and deaths were in most cases borne by 
the branch or: sub-branch concerned. Each of the three branches _ 
recieved a fixed monthly allowance out of the common funds: 
Raj Mal and Chand Mal dividing one allowance equally between 
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them. The allowance was at one time Rs. 1,500 $ then it was 
raised to Ra. 4,090: then it was lowered to Rs, 2,500. The 
branches were allowed in additicn to the allowance to draw on 
the common funds, and these drawings were debited to the 
branch concerned: every three years these drawings were equalised 
as between the branches. In the case of Svjan Mal’s descen- 
dants the drawings were made by the two sub-branches and were 
debited to the sub-branches. This course of dealings is traceable 
to a date soon after 1898. When Jeet Mal died in 1923 the 
allowance which would have gone to him was paid to his widow: 
though had Jeet Mal been joint with Kan Mal or any of the 
others, the widow was entitled only to maintenance and in this 
respect was on the same footing as Jeet Mal’s mother, Manohar 
Kunwar, who received nothing. Moreover there belonged to the 
business 316 shares in a company called the Edward Mills Co., 
Ltd. at Beawar, and after her husband’s death the widow was 
given one-sixth (52) of these valuable shares as her own property. 
The explanation offered is that after. Jeet Mal’s death in March, 
1923, the monthly allowance of Rs. 4,000 was decreased to 
Rs. 2,500 as from October, 1922, and that each branch was 
allotted shares so that the dividends might make up the deficiency 
in its income. It is difficult, however, to see that this explanation 
in any way detracts from the strength of this evidence .in support 
of the case that Jeet Mal died divided. There is evidence on 
the other side of a number of plaints and execution applications 
brought by the family as a joint family but the trial Judge thought 
that the intention to avoid the payment of duty on a succession 
certificate accounted for this practice which was not consistent 
throughout, In a document dated rath April, rors, having 
reference to the Edward Mills Co., the family is described as 
joint and undivided but this again is contradicted by the action 
of the widow and of the directors in July, 1923, when the shares 
which stood in Jeet Mal’s name were transferred to his widow 
as his heir. It was contended by Mr. Page that if account 
be taken of the adoptions disclosed in the pedigree table, then 
on the assumption that the members of Sameer Mal’s branch 
were not joint iner se and that there were no special bargains at the 
time of adoption, the division of the profits of the business into 
thirds and sixths would not on any view of the matter accord with 
the rights of the parties’ But this argument does not seem to 
have been advanced at aby previous -stage of the case and the 
facts upon which it depends have not been sufficiently ascertained. 
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It is not shown to their Lordships? satisfaction that the concurrent 
findings of fact upon the issue as to Jeet Mal’s status as a divided 
or undivided member of the family have been arrived at by 
reason of any error of method or mistake or through neglect 
of any aspect of the evidence. The Courts in India had to draw 
a conclusion from evidence of conduct which was rot always 
consistent and of statements which were conflicting. They have 
rightly thought that the treatment of the profits of the business 
and properties is very far from being in accordance with what 
was to be expected if they belonged to a joint family of which 
the sons and grandsons of Sameer Mal were members whose 
rights so long as they were joint were equal to the rights of Jeet 
Mal. The suggestion that the profits of the business and pro- 
perties were divided according to housesas a reasonable method 
of meeting the needs of all the members of the family cannot be 
accepted. A division according to houses would have been a 
division into fourths: Jeet Mal and Kan Mal divided a third 
between them. The Courts in India have proceeded upon very 
cogent evidence in attributing weight to the payments made to 
Jeet Mals widow and the allocation to her of 52 valuable shares, 
In these circumstances their Lordships find no reason to depart 
from the important though not inflexible rule of practice that 
concurrent findings’of fact should not be disturbed. 

The result is that the appeal fails and their Lordships will 
humbly advise His Majesty that it should be dismissed. 

The first respondent has not appealed from the decree of 
the Judicial Commissioner and the Board can take no 
action upon Mr. Dunne’s complaint that she was not allowed 
to dispute the adoption or to cross-examine witnesses upon 
that part of the case. Their Lordships are not called upon to decide 
what the effect of the dismissal of this appeal will be upon the 
first respondent’s rights in any other proceedings to dispute the 
adoption. 

It appears that the Judicial Commissioner was in error in think- 
ing that only one decree was passed by him and he ought to have 
given a formal certificate covering the decree in Appeal No. so as 
well as that in Appeal No. 63. As the result of their Lordships? 
decision is to affirm the decree in Appeal No, 50 it seems unneces- 
sary to give special leave to appeal in order to dismiss such appeal. 
It will be sufficient to make clear that their Lordships have treated 
the formal certificate of 16th April, 1932, as covering all the issues 
in the suit as explained in the order of the learned Judicja] 
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Commissioner dated 3rd October, 1931. The appellants must pay P. C, 

one set of costs to the first respondent and another set of costs to 1979. 

the second and third respondents. The fourth respondent, who was Rai ca z Seth 
previously a plaintif and an appellant, but was allowed to change Biradh Mal 
his position by an Order in Council dated 28th July, 1938, will sethani Deabhabhati 
pay to the appellants one-fifth of one set of their costs incurred Kunwar. 

up to that date and will likewise be answerable together with the şir George Rankin. 
appellants both to the first respondent and. also to the second and ee 


third respondents for costs incurred’ by them prior to that date. 
Costs are to ba taxed under this direction upon the footing that the 
appeal to His Majesty has covered the whole case So as to include 
the question of the validity of the adoption of the second respon- 
dent,; Man Mohan Mal. The costs awarded against the fourth 
respondent by the Order in Council of the 28th ‘July, 1938, and 
against the second and third respondents, by the Board’s. order of 
14th February, 1939, in favour of the other parties will be taxed. 
Costs so far as possible will be set off, - 

Rankin, Ford & Chester : Solicitors for the Appellants Noss I 
to 4. l 

Hy, Se Ze Polak & Co,: Solicitors for the Respondent No. r. 

Douglas, Geant & Dold; Solicitors for the Respondents 
Nos. 2 and 3. 


Sanderson Lee & Co.: Solicitors for the Respondent No. 4, 


. E. D, l Appeal dismissed, 


APPELLATE CIVIL. 
Before My. Justice N. G. A. Edgley. 
SUNDARPUR TEA ESTATE (represented by P. C. BARUA) 


Civit. 

| 7 1939 

INDIAN TEA LICENSING COMMITTEE, ROYAL cet 
EXCHANGE, CALCUTTA* Aperis T7 x Bey) 


Calculation—Crop basis—Indian Tea Control Act (VIII of 1938), Sec. 14 (2) 
Schedule Cl. (1)— Hardship allowance. 


To calculate the crop basis for 1938-39, it is first necessary to see what was 
crop basis which was ascertained for the estate for the financial year 1937-38. It 


*First Miscellaneous Appeal No, 17 of 1939, against the order of the Indian 
Tea Licensing Committee of Royal Exchange, Calcutta, dated the 14th October, 
- 1938 in Syundagpur T. E. Regd. No. 35r District Sibsagar, Assam. 
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must then be ascertained whether any higher figure had been fixed for any year 
after investigation by the Indian Tea Licensing Committee. It must then be seen 
whether the crop basis figure for any of the years previous to 1937-38 had been 
fixed in accordance with the rules under the Indian Tea Control Act of 1933. 
It must then be ascertained whether the tea estate is entitled to any addition 
of an allowance for special hardship determined under rules 4 and § framed 
under section 23 of the Indian Tea Control Act, 1933. 


The initial crop basis figure to be determined under clause (1) of the .schedule 
to the Indian Tea Control Act, 1938, will be either the crop basis figure fixed 
for any preceding year whichever be higher plus in either case any hardship 
allowance which may have been allotted to the tea estate in the year in ques- 
tion. The addition of the hardship allowance should be made to the figure 
which is found to be higher and after this figure has been ascertained. 


Appeal under section 7(2) of the Indian Tea Control Act. 
The material facts are stated in the judgment, 


D+. Radhabinod Fal and Mr. Holiram Deka for the Appel- 
lant. 


Messrs. S. M., Bose (Standing Counsel), J. A. Clough and 

Fanindra Mohan Sanyal for the Respondent. . 
C A V. 

The following judgment was delivered by 


Edgley, J. : This appeal is directed against the order.of the 
Indian Tea Licensing Committee, dated the 14th of October, 1938, 
under which the Committee determined the crop basis of the Sun- 
darpur Tea Estate in Assam to be 50236 lbs, 


The appellant maintains that the Indian Tea Licensing Commi- 
ttee have proceeded upon a wrong basis of calculation and that on 
a proper calculation the crop basis for his garden should have been 
fixed at 55836 lbs, at least. The appeal has been preferred to 
this Court under the provisions of section 7 (2) of the Indian Tea 
Control Act (Act VIII of 1938). Itis one of the first of its kind 
asthe former Indian Tea Control Act of 1933, which expired on 
the 31st of March 1938, contained’ no provision whereby an appeal 
was allowed to this Court. 

One of the most important functions of the Indian Tea Licen- 
sing Committee under the Act is to determine the crop basis of the 
tea estates to which the Act relates as it is with reference to the 


"crop basis that the export quota of a tea estate has to be calculated. 


The material section of the Act is section 14(2) which provides that 
“ the export quota of a tea estate, thatis, the total quantity of tea 
which may be exported by the owner of the tea estate -during the 
financial year, shall be an amount bearing to the crop basis of the 
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estate as determined by the Committee in accordance with the ites 
principles set forth in the schedule the same proportion as the 1979 
Indian export allotment for the financial year in aHesNeD bears tOo — Sundarpur Tea 
the total crop basis of all tea estates in India for that year.’ oda 


The schedule to which reference is made in section a ofthe Indian Tea Licensing 
Act is in the following terms:— Crop basis mentioned in rated ae para 
section 14(2) of the Act will include the following :—(z) “ The —— 
crop basis of a tea estate for each financial year shall on and from ak 7: 
the rst April, 1938, be the crop basis which was ascertained for 
such tea estate for the financial year 1937-38, or the highest figure, 
fixed for any year after investigation by the Committee, whichever 
be higher, in accordance with the rules under the Indian Tea 
Control Act, 1933, with the addition of allowances for special hard- 
ship determined under rules 4 and 5 framed under section 23 of 
the Indian Tea Control Act, 1933.’ (2) Allowances for young 
areas, i e, tea planted from rst January 1926 onwards to be added 
automatically in accordance with scales that may be fixed for 
different localities in the prescribed manner. (3) Allowances for 
low producing areas as may be determined in the prescribed 
manner, ” 

The rules-for the purpose of regulating the manner in which the 
export quotas of tea estates should be determined and incidentally, 
for determining the crop basis of a tea estate under the act of 1933 
are contained in Notification No, 106-T-(4)/33-(D), dated the rsth 
November 1933. Under rule 1(2) of these rules the crop basis of 
a tea estate is defined as “ the maximum production of a tea estate 
in any one of the years 1929, 1930, 1931 and 1932 with the addition 
of an allowance for young cleanings onthe scale set forth in the 
first schedule.” The first schedule prescribes certain allowances in 
pounds per acre for young clearings according to the years in which 
such clearings had been planted, 

On the basis of the abovementioned rules, the crop basis allot- 
ments made to the Sundarpur Tea Estate for the period during 
which the old Act was in force were as follows :— 


1933—34 se eee eve 21530 lbs, 
1034—35 as eae ess 22930 lbs. 
1935735 ss ota ove 22030 lbs. 
1936==37 eee ove es» 22930 lbs, 
1937—38 ua eee ess 26330 lbs, 


It may be noted that the'crop basis for 1933-34 was fixed for 
that year after a local investigation directed by the Indian Tea 
Licensing Committee. It appears from a letter, dated the 43rd of 

e 
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Swit November, 1933, addressed by the Licensing Committee to the 

1939. Assam Branch of the Indian Tea Association that the crop basis for 
Sundarpur Tea tbe estate had originally been fixed at 8330 lbs, after making an 
Estate allowance in favour of the estate for young clearings with an area of 


Indian Tes Licensing IO acres only. The proprietor maintained, however, that 30 acres 
nea nigra pan of young tea had been planted by him in 1928 and 14 acres had 

been planted in 1929. He, therefore, claimed that, according to 
the table contained in the first schedule to the rules published under 
the notification of the rsth of November, 1933, he was entitled to 
crop basis of 21530 lbs. The Committee then arranged that 
Sundarpur Tea Estate should be inspected on their behalf by certain 
disinterested planters who, on the 14th of December, 1933, reported 
in favour of the contention raised by the proprietor of the Sundar- 
pur Tea Estate. In other words, they found that 30 acres of young 
tea had been planted in 1928 and 14 acresin 1929. Accordingly, 
on the 2rst of December, 1933 the proprietor was informed by the 
Indian Tea Licensing Committee that his crop basis for the year 
1933-34 had been fixed at 21530 lbs. 

The following year, in accordance with the provisions of rules 
4and s of the rules under section 23 of Act XXIV of 1933 and 
with the sanction of the Governor-General in Council, ‘the proprietor 
was granted a special hardship allowance of gooco lbs, in addition 
to the crop basis for that year of 22930 lbs. In the following two 
years the crop basis figure remained at 22930 lbs. and applications 
by the proprietor for special hardship allowances were refused. As 
already pointed out, the crop basis figure for 1937-338 was 
increased to 26330 lbs, the reason for the increase being that, 
under the schedule to the rules mentioned above, the estate became 
entitled in 1937-38 to an additional allowance in respect of 17 
acres of young tea which had been planted in 1934. 


Edgley, F. 


= co 


The Indian Tea Control Act of 1933 expired onthe 31st of 
March, 1938 and was replaced by anew Act (Act VIII of 1938) 
which came into force from the rst of April, 1938. In order, there» 
fore, to calculate the crop basis for 1933-39 it was necessary for 
the Indian Tea Licensing Committee to follow the provisions of the 
new Act and the rules framed thereunder, which were published 
under Notification No. 201(3) Tr. (I. E. R.)/38, dated the 15th of 
July, 1938. It is with reference to this calculation for 1938-39 that 

2 the appellant maintains that the Indian Tea Licensing Committee 
have fallen into error. It is, therefore, mecessaty to examine the 
felevant provisions of the present Act in order to ascertain precisely 


what the Committee are required to do for the puepose of calculat» 
@ 
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ing the crop basis for a tea estate after the enactment of the Indian 
Tea Control Act of 1938. 

(1) In view of the provisions of the schedule to Act VIII of 
1938, which have already been quoted, it is first necessary to see 
what was the crop basis which was ascertained for the tea estate 
for the financial year 1937-38. In the case with which we are 
now dealing itis undisputed that the crop basis for the particular 
year was 26330 lbs. 

(2) It must then be ascertained whether any higher figure had 
been fixed fer any year after investigation by the Committee. This 
is necessary because it is clear from the provisions of the schedule 
that the intention of the Legislature was that, if the crop basis 
figure for any of the years during which the old Indian Tea Control 
Act was in force prior to the financial year 1937-38 exceeded the 
crop basis figure for the latter year, the tea estate concerned should 
have the benefit of the higher figure. In this case it so happens 
that the crop basis figures forall the years before 1937-38 were 
lower than that for the latter year. It follows, therefore, that, in 
making the calculation for the crop basis for 1938-39, the Indian 
Tea Licensing Committee were only required to take account of 
the figure for 1937-38 namely, 26330 lbs, which is higher than any 
of the figures for the preceding years, 


With reference to this matter some discussion took place during 
the argument of this appeal as to the precise meaning of the words 
“fixed for any year after investigation by the Committee.” The 
learned standing counsel contended that, as far as this particular 
case is concerned, the only year in which it can be said that the 
crop basis figure was fixed after investigation by the Committee 
was the financial year of 1933-34, when the crop basis for the 
Sundarpur Tea Estate was fixed by the Committee asa result ofa 
local investigation the report of which was submitted to them on 
the 14th of December, 1933. Ifthe contention was correct, the 
highest crop basis figure fixed after investigation by the Committee 
would be 21530 lbs, In my view the interpretation which the learned 
standing counsel seeks to place upon these words is too narrow, 
The abovementioned figure namely, 21630 lbs, was treated by the 
Indian Tea Licensing Committee as the main basis of their calcu- 
lation in respect of the crop basis figure for the subsequent years 
during which the Act of 1933 wasin force and, according to my 
view, the effect of the investigation of 1933 continued during the 
whole of the period that the Act of 1933 was in operation, 

The rules ynder the Act of 1933 contain no express provision 


389 


’ CIVIL. 


Sundarpur Tea 
Estate 


v. 

Indian Tea Licensing 
Committee, Royal 
Exchange, Calcutta, 


Edgley, F. 


39? 


CIVIL. 


1939. 


Sundarpur Tea 
Estate 


v. 
indian Tea Licensing 


Committee, Royal 
Exchange, Calcuttas 


Edgley. F. 


THE GALCUITA LAW JOURNAL, (Vou, LXX, 


as to the nature of the investigation which should have been 
undertaken by the Committee for the purpose of determining the 
export quota of a garden or for fixing the crop basis. The use 
of the term “investigation” in connection with the ascertainment 
of the crop basis of an estate suggests the necessity of careful 
scrutiny by the Committee of the statements furnished by an 
estate in support of its application for an export quota, Whether 
or not an investigation bad been held would be a question of 
fact to be determined as it arose, in the light of the circumstances 
of each case. Mere acceptance, without any detailed examina- 
tion, of the original statements submitted by an estate in support 
of its application for a quota under rule 3 of the rules under 
Section 23 of the Act of 1933 would not ordinarily connote the 
idea of “investigation.” If, however, the accuracy of these state- 
ments had been questioned by the Committee and the estate had 
been required to supply further information under sub-section (1) of 
Section 20 of the Act, or if the Committee had directed an inspec- 
tion of the estate for the purpose of verifying the original statements 
and, as a result of the further information thus obtained, if the Com- 
mittee had fixed tke crop basis for the estate it might in such 
cases be reaso nably held that the crop basis had been fixed after 
investigation by the Committee. In the case with which we are 
now dealing the facts certainly show that there had been an inves- 
tigation in 1933; as the results of this investigation had been 
adopted by the Committee as the basis of their calculations for 


. the subsequent years during the Act of 1933 was in force, it is 


reasonable to hold the crop basis of the estate for the financial 
years 1933-34 onwards was fixed after investigation by the Com- 
mittee. It therefore follows that, as the Committee never had occas 
sion to fix a higher crop basis figure for the estate than 26,330 lbs, 
this is the highest figure available to the appellant as an initial 
basis for the calculation of the crop basis figure for 1938-39. 

(3) It must tben be seen whether the crop basis figure for any 
of.the years previous to 1937-38 had been fixed in accordance 
with the rules under the Indian Tea Control Act of 1933. This 
is not a point of importance in connection with the case with 
which we are now dealing. The correctness of the crop basis 
figure for 1933-34 namely 21530 lbs, is not disputed and it appears 
that the figure for the three subsequent years namely, 22930 lbs. 
were fixed automatically in accordance with the provisions of the 


Tea Control Rules under Section 23 of the former Act and the 
schedule annexed thereto, 
D 
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(4) It must then be ascertained whether the tea estate is 
entitled to any addition of an allowance for special hardship deter- 
mined under rules 4 and 5 framed under Section 23 of the Indian 
Tea Control Act, 1933. It is with regard to this point that the 
main dispute between the parties arises in connection with the 
present appeal, 

It is argued by the learned Advocate for the appellant that 
as a hardship allowance of gooo lbs. was made in favour of the 
Sundarpur Tea Estate for the year 1934-35, this figure should be 
added to the crop basis figure for that year vz. 22,939 los. which 
was fixed in accordance with the rules under the Indian Tea 
Control Act, and that the resultant total namely, 31930 lbs. should 
be treated as the crop basis figure for 1934-35. If this conten- 
tion were correct, the appellant would be entitled to the benefit 
`of a higher figure than 25330 lbs. upon which the Committee have 
based their calculations tur 1938-39, 

It is further contended on behalf of the appellant that, as a 
‘hardship allowance had once been allowed, the addition of that 
allowance may be made to any of the crop basis figures calculated 
for any of the years during which the Act of 1933 was in force 
and, in this view of the case, it might even be added to the crop 
basis figure for 1937-38 namely, 26330 lbs. I am unable to accept 
these ccntentions which have been urged on behalf of the 
appellant. 

From what has been stated above it appears that the dispute 
is with regard to the method which should be followed in calcu- 
lating the initial crop basis figure for 1938-39, which has to be 
ascertained according to the principles contained in clause x of 
the schedule to the new Act. 

The appellant contends that the initial crop basis figure for 
1938-39 equals the highest available crop basis figure whether for 
1937-38 or for any preceding year plus any hardship allowance 
which had ever been granted irrespective of the year in which 
it may have been granted j.e, on the facts of the present case his 
calculation is as follows :— 

26,330— highest available figure 
+ g,coo— hardship allowance for 1934-35 





Total sse 35:330 

Alternatively the appellant maintains that the initial crop basis 
figure for 1938-39 equals the highest available crop basis figure 
whether for 1937-38 or any preceding year including any. hardship 
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allowance that may have been granted for the year to which -the 
highest available figure relates. On this calculation the highest 
available figure reached by including the hardship allowance 
would be 
22,030 ~= figure for 1934-35 
+ 9,ovo— hardship allowance for 193 4-35 





Total eee 31,930 l 

The contention ot the Tea Licensing Committee, on the other 
hand, is that the initial crop basis figure for 1938-39 must equal 
either the crop basis figure for 1937-38 o the highest available 
crop basis figure for any preceding year, whichever be higher 
and they maintain that fo če figure found to be higher should be 
added any hardship allowance granted for the year to which the 
higher figure relates. 

Thus their calculation would be as follows :— 

Figure for 1937-38 ius ewe 26,330 

Highest figure for any preceding year ... 22,930 

Highest figure available for the addition 

of the hardship allowance .«. eee 26,330 

bué no such allowance was granted in that year, therefore 
26,300 must be taken as the initial crop basis figure for 1938-39. 

In my view the last method of the calculation is the correct 
one. 

In the first place the argument on behalf of the appellant is 
based on the assumption that a special hardship allowance formed 
part of the crop basis under the Act of 1933 in respect of the 
year for which it was granted. l shall presently show that this 
was not the intention of the Legislature. On the other hand, it 
was clearly intended that these allowances should be excluded 
from the crop basis under the rules under Section 23 of the Act 
of 1933 and should only be granted for the purpose of increasing 
the export quota ofa garden provided a separate application for 
such special treatment was made in respect of each year for which 
such special treatment was claimed. 

The argument further assumes that a hardship allowance once 
granted would operate under the Act of 1933 to increase the 
crop basis for a year subsequent to that in which it was granted. 
This is also fallacious. Under the Act of 1933 the grant of a 
hardship allowance in no circumstances had any effect on the 
crop basis which had to be calculated strictly in accordance with 
the rules of 1933. The effect of the grant of a hardship allowance 


1 
f 
x 


è, 


VoL, LXX,] HIGH COURT. 


was merely operative for the year for which it was granted. It 
did not necessarily follow that, because such an allowance had 
been granted under rules 4 and 5 for one year similar allowances 
would be made for subsequent years. In fact, we find, that in 
the present case hardship allowances were refused for each year 
after the financial year of 1934/35. It follows, therefore, that 
the concluding words in clause 1 of the Schedule to the new Act 
can only permit hardship allowances to be added to the highest 
crop basis figure for any year in which such allowances for special 
hardship have actually been granted. 

The argument is also based upon a construction of clause r of 
the schedule which, in my view, is not warranted by the language 
which has been used by the Legislature, 

Under the Act of 1933 it is clear that the expression “crop 
basis of the estate’ had a somewhat more restricted meaning than 
it has under the new Act of 1938. The expression is defined in 
the rules under the Act of 1933 as meaning “The maximum 
production of a tea estate in any one of the years 1929) 1930, 1931 
and 1932 with addition of an allowance for young clearings on 
the scale set forth in the first schedule’, Thus the crop basis 
of the estate clearly did not include hardship allowances which 
might be granted with the permission of the Governor General 
in Council in accordance with the procedure prescribed in Rules 
4and 5. The main object of the application of the rules was 
to regulate the manner in which the export quotas of tea estates 
should be determined. Under rule 4 the Committee were 
empowered in cases of special hardship and with the permission 
of the Governor General in Council “to modify the application 
of the foregoing rules,” i, e. rules to 3, In other words, they 
might in cases of special hardship allot to a tea estate an export 
quota in excess of the proportion prescribed by rule 2. The 
method which appears to have been normally followed in order 
to effect this purpose wasto allot to the tea estate concerned a 
hardship allowance of a specified number of pounds over and 
above the crop basis figure, and then to calculate the export 
quota figure on the basis of the crop basis figure plus the hard- 
ship allowance. Although the Committee were in this way autho- 
rised to modify the application of rules 1 to 3 they were not per- 
mitted to modify the rules themselyes. It follows, therefore, 
that it would not have been open to them to include hardship 
allowances in the crop basis of atea estate and thereby modify 
the definition pf “crop basis of atea estate” which is contained 
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in Rule r (2) The intention clearly was that these hardship 
allowances should be entirely distinct from the crop basis and 
should be allowed in exceptional circumstances for the purpose 
of enabling a tea estate to obtain an export quota larger than that 
to which it would be entitled under the ordinary application of 
the rules, 

The position has, however, been modified in this respect under 
the provisions of the Act of 1938. Under section 14 (2) of the 
new Act, the crop basis of the estate must be determined by the 
Committee in accordance with the principles set forth in the 
Schedule. The Schedule bas already been quoted in extenso and 
it is clear from its terms that provision is now made in certain 
circumstances for the inclusion in the crop basis of special hard- 
sbip allowances which had been determined under rules 4 and 5 
framed under section 23 of the Indian Tea Control Act 1933. 
In order, therefore, to ascertain the precise extent to which the 
proprietor of a tea estate is entitled to benefit by the imclusion 
of these hardship allowances it is necessary to construe carefully 
clause (1) of the Schedule with special reference to the meaning. 
of the concluding words viz. “with the addition of allowances for 
special hardship determined under rules 4and5 framed under 
section 23 of the Indian Tea Control Act, 1933”. 

It isclear that the initial figure tobe determined in calcula- 
ting the crop basis under the new Act must be (1) the crop basis 
ascertained for 1937-38 0? (2) the highest figure (i. e. the highest 
crop basis figure) fixed for any year after investigation by the 


. Committee—whichever be higher. 


The latter part of the clause however contemplates the addi- 


tion of hardship allowances. The question therefore naturally 


arises as to whether these allowances may be added only to the 
second alternative figure mentioned above or to either of these 
figures. 

I have already discussed the nature of these hardship allow- 
ances with reference to the provisions of the Rules under sec- 
tion 23 of the Act of 1933 and it seems to me anomalous to 
suppose the Legislature could have intended to give the proprietor 
of a tea estate the benefit of any hardship allowance which he 
may have been grantedfor a year previous to 1937-38, and to 
deprive him of this benefit if it so happened that he had been 
granted such an allowance for 1937-38. Ithink, therefore, that 
the intention was to provide that, in calculating the crop basis 
under the new Act, any hardship allowance which might haye 
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been granted either in 1937-38 or in the year for which the alter- 
native highest figure had been fixed, should be added to the crop 
basis figure for 1937-38 or alternatively to the highest figure 
fixed for any previous year provided, of course, that a hardship 
allowance had actually been allotted to the estate in that particular 
year, In other words in my opinion the concluding words of 
clause 1 must be taken to govern the whole of the clause and not 
merely the second alternative mentioned in the clause, 


If follows, therefore, that the initial crop basis figure to be 
determined under clause 1 will be either the crop basis for 1937-38 
or the highest crop basis figure fixed for any preceding year 
whichever be higher plus, in either case, any hardship allowance 
which may have been allatted to the tea estate inthe year in 
question. It is however natural to observe that the words “which- 
ever be higher” only govern that portion of the clause whereby 
it isto be determined whether or not the crop basis for 1937-33 


is higher than corresponding figure for any preceding year or 
vice versa, 


The intention is I think that the addition of the hardship 
allowance should be made to the figure which is found to be 
higher and after this figure has been ascertained. 


In the case with which we are dealing the highest crop basis 
figure during the whole of the period that the Act of 1933 was 
in operation was 26, 330 lbs.—viz. the figure for 1937-38. That 
` must therefore -be taken to be the figure to which it would have 
been permissible to add a hardship allowance if such allowance 
had been allotted in that year. No such allowance was, 
however, made in 1937-38 and it therefore follows that the 
appellant is not entitled to any relief. In my opinion he would 
Only have been entitled to succeed if he had been able to show 
that the crop basis figure for his estate for any year before 
1937-38 exceeded 26, 330 lbs. He would then have been entitled 
to add tothe maximum crop basis figure any special hardship 
allowance which might have been made to him for the year to 
which the maximum figure related. As it is the highest crop 
basis figure for any year prior to 1937-38 was only 22930 lbs, 
the initial figure to be included in the crop basis under 
clause x of the schedule must therefore be taken to be 
26, 330 lbs, This has been done. The appellant is not entitled 
to the addition of any hardship allowance for 1937-38 and 
in my opinfon the crop basis for the Sundarpur Tea Estate 
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has been correctly calculated by the Indian Tea Licensing 
Committee, 


No question arises with regatd to the allowances which ‘may 
be made under clauses 2 and 3 of the Schedule. Such allowances 
as are admissible appear to have been correctly made and in my 
view, the figure of 50, 236 lbs. has been rightly calculated as on 
crop basis for 1938-39 for the Sundarpur Tea Estate. 


The appeal must, therefore, be dismissed with costs, Had it 
not been;for the fact that both parties agreed to treat the docu- 
ments printed in the paper book as evidence it would have been 
necessary to examine witnesses and to hear this case to all intents 
and purposes as an original suit. In that event, I would probably. 
have directed that the costs should be taxed according to the 
scale for suit on the Original Side of this Court. Asit is, there 
have been two hearings for this matter excluding the day fixed 
for delivering judgment. In view of the circumstances of the 
case I direct that the appellant do pay the respondents i. e. 
the Indian Tea Licensing Committee a lump sum of Rs. 650 as 
costs plus an additional sum of Rs. 34-8- the latter sum represents 
the costs incurred by the respondents in connection with the 
preparation of the paper book. A decree based upon this 
judgment should now be drawn up and such decree will 
be executed as a decree made on the Original Side of this | 
Court. 


A. T, M, Appeal dismissed. 


. Vou. LXX.) HIGH COURT. , 


Re M+. Justice S. K, Ghose and Mn, Justice : 
B. K, Mukherjea, 


AMULYA KRISHNA BANERJEE 
Va : i : 
RARULI PIONEER CO-OPERATIVE BANK 
LIMITED AND oTHERs.* 


Cross-objection, extension of time for filing of—Discretion of Court—Right of 
redemption, if can be destroyed by the mortgage sale—No party in the 
mortgage suit—Right of redemption, if affected—Remedy of the mortgagee. 
There is no provision in the Indian Limitation Act which would entitle a party 

to extension of time simply because he acted on a wrong impression of his legal 

adviser, regarding his legal position as to whether a cross-objection would be 
necessaty. 

It was entirely discretionary with a Court of Appeal to extend the time for 
. filing cross objections and in refusing to extend such time ; it cannot be said that 
it committed an error of law which could be interfered with in second appeal, 

The right of elembo of a party would not be affected if it appeared that 
he was not made a party in the mortgage suit and the fact that a mortgage sale 
was going on would not be of help to him. 

The right of redemption of such a party will not be destroyed by the mortgage 
sale. , r 

Andi in a suit for redemption by such party he should not be made to pay the 
amount due under the decree but the mortgagee would only be entitled to the 
mortgage money with interest at the bond rate up to the date of the expiry of 
the period of grace. 


Appeal by Defendant No. 2. 

Suit for redemption of mortgage. ` . 

The material facts will appear from'the judgment. 

Messrs, Amarendra Nath Bose, Hiralal Chakravarty and 
Rabindra Nath Bhattacharjee for the Appellant. 


Messrs. Atul Chandra Gupta, Jatindra Nath Sanyal and Joy 
Gopal Ghose for the Respondents, : 
M+. Biveswar Chatterjee for the Deputy Registrar. 


C. A, YV. 
The judgments of the Court were as follows ; 


Mukherjea, J. t—This appeal is on behalf of defendant No. 2 
in a suit for redemption of a mortgage. The material facts which’ 
are not disputed may be shortly stated as follows:— 


*Appeal from Appellate Decree No. 1978 of 1936 with Cross-objection, against 
the decree of Biman Bihari Sarkar, Esq., Subordinate Judge, Khulna, dated the 
14th September, 1936, affirming that of Dhirendra Nath Basu, Esq., Munsiff, 
Second Court, Khulna, dated the 8th August, 1935. 
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There is a pxźní taluk known as Banka Taluk in the District 
of Khulna which belonged to one Harish Chandra Roy. After the 
death of Harish, his executor who was the father of the defendant 
No. 4 mortgaged the entire zalu% to the Khulna Loan Co., who 
are defendant No. 1 in the present suit, on 22nd December, 1922. 
On 31st March, 1927, the plaintiff company obtained a mortgage of 
t/4th share of the ¢alz& from defendant:No. 3 who was a co-sharer 
in the mortgaged property. The defendant No, r instituted a suit 
on their mortgage bond in rọ2r and got a decree on 19th August, 
1930. The plaintiff, who as stated above, was puisne mortgagee of a 
fourth share of the property was not made a party to that suit. 
The defendant No. 1 in execution of the mortgage decree put up 
the entire ¢a/uk to sale and purchased it themselves on 25th | 
August, 1933. They took symbolical possession of the property 
on 13th March, 1934. On 18th December, 1934 they sold the 
property together with all their subsisting rights under the mort- 
gage decree to defendant No. 2 who is the appellant before us, 
The plaintiff company in the meantime, instituted a suit on their 
mortgage bond against defendant No. 3 and having got a decree 
purchased a fourth share of the mortgaged property on 26th Janu- 
ary, 1934. They now instituted the present suit for redemption, 
against defendants Nos. r and 2 on the allegation that as they 
were not made parties to the mortgage suit of defendant No. 1, 
the mortgage decree and sale were not binding on them and their 
tights of redemption remained intact. Defendant No. 2 contested 
the suit. He denied inter ala the rights of the plaintiffs to 
redeem and contended firstly that the plaintiff company could 
not in any event exercise their right of redemption beyond a fourth 
share of the property which was comprised in their mortgage. 

The second contention was that as he himself was a previous 
purchaser of 1/6th share of the mortgaged property from defendant 
No. 5 he acquired a prior right to redeem the mortgage of defen 
dant No. 1 in respect of the entire property as also the mortgage ` 
in favour of the plaintiffs, 

‘The Munsiff who tried the suit overruled the first contention of 
the appellant and came to the conclusion that the plaintiff’s right of 
redemption extended to the entire mortgage of the defendant 
No. r and was not confined to so much of it as related to 1/4th 
share of the property. He held however that, as the defendant 
No. 2 had purchased a sixth share of the property, from defen- 
dant No. 5 previous to the mortgage sale by defendant No. 1, by 


. the subsequent purchase of the mortgagee’s rights of defendant 


* 


\ 
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No, x he got an absolute interest in the 1/6th share which could 
not be redeemed by the plaintiffs, The result was that the plain- 
tiffs’ suit for redemption was allowed to, the extent of 5/6ths share 
Of the mortgaged property. Against this decision, the plaintiff 
preferred än appeal reiterating this claim to redeem the entire 
mortgage security and the defendant No. 2 filed cross-objections 
in which he took amongst others the grounds that the plaintiffs 
should not be allowed to redeem more thana fourth share of the 
mortgage. The lower appellate Court dismissed the cross-objec- 
tions of defendant No. 2 as being filed out of time and it dismissed 
the plaintiffs’ appeal also on its merits. Defendant No. 2 has 
preferred this second appeal which is directed against the dismissal 
of the cross-objections and the plaintiffs have preferred a cross- 
objection challenging that part of the appellate Court’s decree 
which did not allow their claim to redemption of the whole mort: 
gage, 

So far as the appeal of the defendant No. 2 is concerned, 
Mr. Bose who appears for the appellant argues that the lower 
appellate Court ought to have extended the period of time for 
filing cross-objections under Order 41, rule 22 of the Code of 
Civil Procedure and it had refused to do so under a pure mis- 
conception of law. The notice of the appeal filed by the plaintiffs 
was served on defendant No. 2 on 11th November, 1935 and he 
entered appearance on 3rd December, 1935 but the cross-objec- 
tions were not filed till r5th August, 1936 and the Court of appeal 
below did not think that there was any sufficient reason for not 
filing them within thirty days from the date when the notice of 
the appeal was served upon him. In my opinion, it was entirely 
discretionary with the Court of appeal below to extend the time 
for filing cross-objections and in refusing to extend time it cannot 
be said that it committed an error of law which could be interfered 
with in second appeal. Mr. Bose’s argument is that as the mort- 
gage sale held at the instance of defendant No. 1 was set aside 
in a proceeding under Order 21, rule go of the Code of Civil 
Procedure, commenced by defendants Nos. 6 and 7, by the appel- 
late Court, in July, 1935 and the order was reversed in part by 
this Court, only on 22nd July, 10936, his client, the defendant 
No. 2 could not possibly file his cross- -objections till the decision 
of the High Court was made. The learned Subordinate Judge 
overruled this contention by saying that as the plaintiffs were left 
out from the mortgage suit of defendant No. xr, their right to 
redeem the fnortgage stood intact and the fact that there was a 
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bossa mortgage sale made no difference. Mr. Bose contends that this 
1939. view is wrong and itis only when there is a mortgage sale, that 

Se tell ° . . . 
Amulya Krishna Be can raise the question of partial redemption. Mr. Gupta who 
Banerjee appears for the respondents on the other hand takes up the 


Raruli Piona Co- position that as the plaintifis were left out and were not made 
operative Bank, Ltd. parties to the mortgage suit, neither the decree nor the sale were 
B. K. Mukherjea, ¥. in any way binding-on them and as they had a right to redeem 
g the entire mortgage of defendant No. 2 the sale did not in any 
way affect their rights. We have been referred toa number of 
decisions on this point by the learned Advocates on both sides 3 
but I do not think it at all necessary for us to enter into the 
controversy and discuss the propriety of the views respectively 
put forward by the learned Advocates, The mortgage sale was 
set aside, as stated above, in July, 1935 when the suit was pending 
in the trial Court. The appeal was filed in regular course by 
the plaintiffs and the defendant No. 2. If he wanted to challenge 
the judgment of the trial Judge, he was bound to prefer an appeal 
himself or else to file a cross-objection within time laid down by 
law. Nothing had happened which stayed his hands in any way 
or prevented him from filing an appeal or cross-objection. ‘There 
ig no provision in the Indian Limitation Act which would entitle 
him to extension of time simply because his legal adviser was 
under the impression that if the order setting aside the sale was 
not reversed, it would not be worth while proceeding any further. 
In the usual course of things he should have filed his appeal or 
cross-objections within proper time and if he thought that the 
sale set aside proceeding would in any way affect the decision, 
he could have prayed for staying the hearing of the appeal till 
the final decision in the other matter was given. I do not con- 
sider that there is any reason whatsoever for not filing the cross- 
objection within the specified period and I hold, that the cross- 
objections were rightly disallowed by the lower appellate Court, 
I cannot therefore entertain the ground urged by Mr. Bose that 
in the circumstances of the case the plaintiffs’ right of redemption 
should have been limited to the 1/4th share which they purchased 
“in execution of their mortgage decree against defendant No. 3. 

The next point for our decision is, as to whether the Court 
below was right in holding that the plaintiffs could not redeem 
the 1/6th share of Abani, to defendant No. 5 which was purchased 
by defendant No. 2. This share was undoubtedly purchased by 
defendant No.2 after the preliminary decree was obtained by 
defendant No.1 in his mortgage suit but before, the mortgage 


Von. LXX,] HIGH COURT. 


sale was actually held. Mr. Gupta’s contention is that the equity 
of redemption to the extent of 1/6th share must have been des- 
troyed by the mortgage sale under the doctrine of ¿js pendens and 
consequently defendant No. 2 had no interest in the equity of 
redemption which could be desmed to have survived the sale. 
I donot think that this contention is sound. The effect of the 
application of the doctrine of 4s gendens would be that the 
purchase by the defendant No. 2 would be subject to the rights 
of the mortgagee as declared in the mortgage suit. As between 
the mortgagee on the one handand the defendant No. 2, who 
purchased the equity of redemption pending the mortgage suit, 
on the other, the right of redemption must be held to be subject 
to the rights of the mortgagee decree-holder. Butas the defen- 
dant No. 2 has now stepped into the shoes of the mortgagee 
decree-holder, as between him and the plaintiffs who were no 
party to the mortgage suit his right to the equity of redemption 
must be deemed to have stood intact ‘and it is not affected in any 
way by the doctrine of is fenders. ln my Opinion, the Court 
below was right in holding that the plaintifs should be allowed 
to redeem the moutgage of defendant No. r to the extent of 5/6ths 
share. 


The last question is, on what terms the redemption should be 
allowed. The Court below allowed the plaintiffs to redeem 5/6ths 
share of the mortgage on depositing in Court 5/6ths share of the 
amount due under the decree passed in favour of defendant No. r 
within one month from the date. This, in my opinion, is not proper. 
The plaintiffs were not parties to the mortgage suit and conse- 
quently are in no way bound by ‘the decree. The mortgagee as 
against him is entitled to the mortgage money with interest at the 
bond rate up tothe date of the expiry of the period of grace, 
Mr. Gupta does not dispute this proposition but what he says is 
that the plaintiffs were entitled to claim relief under the Money 
Lenders Act as there was stipulation inthe mortgage bond for 
payment of compound interest with quarterly rests, 


I think that in the circumstances of this case, the defendant 
No. 2 should be allowed simple interest at the rate of twelve per 
cent per annum from the date of the bond up to 13th March, 
1934, when the defendant No, 2 is admitted to have taken posses: 
sion of the mortgaged properties and on depositing s/6ths of the 
total amount, thus determined within two months from the date, 
the defendant N o., 2 Shall retransfer 5/6ths share of the putni Zaluk 
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to the plaintiffs at the cost of the latter and the plaintiffs will be put 
in possession of the same, 

As this is a matter consequent on the decree for redemption 
which is made by this Court, I do not think that the dismissal of 
the cross-objections filed by the-defendant No. 2 where’ this point 
was raised, stands in the way of making such an order in the 
exercise of our powers under the Code of Civil Procedure. 

Subject to the variation méntioned above, the decree of the 
Court below stands. 


Parties will bear-their own costs, 
Ghose, J. s—]I Agrees 
P. R Appeal dismissed. 


PRIVY COUNCIL 


PRESENT ; Lord Romer, Lord Porter and Sir George Rankin. 


JUGAL KISHORE NARAIN SINGH, SINCE DECEASED, 
(NOW REPRESENTED BY RAM CHANDRA SINGH 
AND OTHERS) 


we 


CHAROO CHANDRA SUR AND OTHERS. 


[Ow APPEAL FROM THE HICH COURT oF JUDICATURE AT PATNA]. 


Hindu widow, lease by—~Reversioners challenging the validity of—Ratifica- 
tion by the reversioners— Lease binding on the reversioners but found to 
be not for the benefit of the estate~—Remedy of the lessee—Mesne profits 
and refund of deposit—Calculation, how to be made. 

The onusis upon him whosets up the validity of a lease granted by a 


purdanashin lady to prove that she understood the nature and effect of her act, 
Farid-un-nisa v, Mukhtar Ahmed (1) referred to. 
But where no plea challenging the validity of a lease was made in the 
defendant’s written statement and no complaint was made by the lady during 
her lifetime and she had received and enjoyed the benefit of the rent fora 


ty 
(1) (1925) L, R. 52 J. A, 3425 L L, R. 47 All. 703 ; 42 c.f). Sat, 
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number of years before her death it isnot open to a party to rely upon such 
a plea and no such plea could be entertained by the High Court or the Judicial 
Committee. 


A lease by a Hindu widow was granted for a certain term. The lease also 
provided for a certain sum to be deposited by the lessee. The lease was found 
to be not prudent or beneficial but it was found that it was binding on the 
reyersioner having been confirmed by them. The lessee was thereafter dis- 
possessed and the suit was instituted by the lessee claiming mesne profits from 
the date of dispossession until the termination of the lease and a return of the 
deposit made in respect of rent at the beginning of the lease; 


Held, that the lessee was not entitled toareturn of the deposit or any 
part of it but he was entitled to take an account of the ‘mesne profits to the 
difference between the rents which would have been received by the reversioners 
had the lessee been left in possession and the amount which the reversioners 
in fact received whether in money or kind or otherwise by reason of their posses- 
sion of the estate, 

Privy Council Appeal No. 18 of 1937, from a decision of the 
High Court of Patna, dated the 8th August, 1935. 


S., Hyam for the Appellants, 
W. Wallach for the Respondents, 
Their Lordships’ judgment was delivered by 


Lord Porter :—The question for determination in the present 
case is whether a lease of certain village in the district of Gaya 
in Behar is binding on the respondents, 


The land involved had been the property of one Nebaran 
Chandra Biswas who died without issue leaving a widow 
Mussamat Srimati Kiransasi Dasi who had a Hindu widow's estate 
in the property after his death. On her death the respondents 
who were the reversioners of the estate to her late husband were 
entitled to the property. 


The husband died in 1895. His widow was then about 24 
years of age. On the 7th April, 1919, she executed-a lease for 
tr years of the village of Chokti Amarwan, Thana Nawada in 
favour of the predecessor of the appellants at a yearly rent of 
Rs, 3,350 payable in five annual instalments. The lease provided 
that the tenant should deposit a sum of Rs, 3,350 to be held by 
the lessor without interest and that this sum should be restored 
to the tenant by a deduction from the three last instalments 
payable in each of the two last years of the lease. It also 
contained a number of covenants by the tenant imposing upon 
him obligations as to the cultivation, management and improvement 
of the land together with a liability to meet the outgoings except 
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Government dues and to undertake the expense of certain costs 
of litigation, l 

The lease contains a statement signed by Amulya Krishna 
Mitra, pleader, Howrah Court, that it was read over and explained 
to the lessor, and it further bears an endorsement signed presum- 
ably by the Registrar of Calcutta or his representative to the effect 
that the lessor admitted the execution and that the Registrar was 
satisfied that the document had been executed voluntarily by her, 


‘The lease did not come to an end until May, 1930, and the widow 


died on the 12th September, 1924, some six years before its 
termination, After her death ‘the appellants’ predecessor admit- 
tedly remained in {possession of the property until December, 1926, 
when thé respondents dispossessed him. 

Meanwhile on the 20th December, 1924, two of the respon- 
dents, viz., Prasanna Kumar Sur and Charoo Chandra Sur, exe- 
cuted a power of attorney in favour of Narendra Nath Neogi, the 
fourth defendant. The power of attorney is a limited one but at 
any rate entitled the grantee to collect money and give a receipt 
for it. The third defendant was not a party to this document but 
it appears from the evidence that he also gave a power of attorney 
which however was returned to him about a year after its execu- 
tion and was not acted upon after that time, 

' Whatever the effect however of the powers of attorney, the 
fourth defendant appears to have managed the affairs of his co- 
defendants, including all that had to be done under the lease now 
in dispute, and to have received the rent payable under it. He 
so stated in evidence and was not contradicted and receipts dated 
the 4th November, 1925, and in March, June, July, September 
and October, 1926, were produced by him in corroboration of his 
story. 

Shortly after the appellants’ predecessor was dispossessed, a ryot 
of certain land in the village the subject matter of the lease, insti- 
tuted proceedings before the Sub-divisional Officer of Nawadah 
against the respondents asking for the division of the produce of 
the land between himself and the landlords under Section 69 of 
the Bengal Tenancy Act, 1885, About the same time the appel- 
lants’ predecessor began proceedings under the Code of Criminal 
Procedure alleging that he feared a breach of the peace by the 
respondents in connection with his possession of the village. In 
both these proceedings the,respondents filed petitions in opposition 
alleging that the lease had terminated on the death of the widow, 


that they had thereafter orally granted two successwe yearly leases 
e 
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to the appellants’? predecessor, and that on the termination of the 
second had taken peaceful possession of the said village. 

Thereafter on the rst September, 1529, the appellants’ prede- 
cessor instituted the present suit claiming mesne profits from the 
date of dispossession until the termination of the lease and a 
return of the deposit made in respect of rent at the beginning of 
the lease. In answer to that claim the respondents asserted that 
the widow did not act as a prudent manager in making the lease nor 
was it for the benefit of the estate, denied that they were conferred 
any power or authority to the fourth defendant to ratify or 
grant leases, denied that they had themselves ever ratified the 
lease in question and said that they had withdrawn the powers 
of attorney, whatever their effect, by the 6th June, 1927. The 
defence contained no allegation that the widow had not properly 
understood or had not voluntarily executed the lease. 


At the hearing of the suit the Subordinate Judge framed certain 
issues of which the following may be quoted :— 

{25 Wasthe lease in question for justifying necessity and for 
the benefit of the estate ? l 

(3) Did the respondents grant yearly leases to the plaintiff 
during the years 1332, 1333——1. € 1925 and r926 ? 

(4) Did the respondents 1 to 3 ratify and affirm the lease ? 

(5) Was the appellants’ predecessor wrongly dispossessed from 
the year 1927 ? 

(7) Was the appellants’ predecessor entitled to mesne 
profits ? 

(8) To what relief, if any, was the appellants’ predecessor 
entitled P ! 

To these issues he answered that in the circumstances the 
lease was for justifying necessity and for the benefit of the estate, 
that the respondents had not pranted yearly leases but had ratified 
and affirmed the original lease, that the appellants’ predecessor 
was wrongly dispossessed from the year 1927 and that he was 
entitled to mesne profits and the return of three-quarters of the 
deposit. 

On the 16th June, 1928, and before the date of the suit, the 
fourth defendant had sold his quarter share in the village to the 
appellants’ predecessor, After the hearing he died and his name 
has been deleted from the record. : 

. From the decree of the Subordinate Judge the other three 
defendants appealed to the High Court at Patna, Pending the 
hearing of the gppeal the first defendant Parsano Kumar Sur settled 
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his differences with the appellants’ predecessor and filed a com- 
promise petition. The appeal was then proceeded with by the 
second and third defendants only. 

The High Court allowed the appeal on two grounds. By the 
judgment which was delivered by Varma J. it was held in the 
first placs that the lease had not been ratified. That judgment 
did not in terms deal with the question whether the respondents 
had, as found by the Subordinate Judge, orally ratified the lease. 
The decision on this point was based solely on the fact that the 
only power of attorney produced was signed by two and not three 
of the respondents and thatin any case it gave no power to grant 
or ratify leases and therefore, although the appellants’ predecessor 
continued in possession for about two years after the death of the 
lessor, there was no ratification. 

In the second place it was held that upon the evidence pro- 
duced there was nothing to show that the lessor who was a pur- 
danashin lady understood the nature of the transaction into which 


she was entering, and that amongst other things she had never 


been informed that in the lessee’s view the property was capable 
of yielding an increased income of so to ree per cent. asa result 
of a relatively small expenditure, It was therefore held that the 
lease was not only voidable as against the reversioners under 
the first ground, but void even as against the widow under the 
second. 

So far as’ this latter ground is concerned their Lordships do 
not think it was open to the respondents to rely upon it in the High 
Court or before the Board. Such a plea if successful would 
avoid the lease æ% initio. It is of course true that the onus is 
upon One who sets up the validity of a lease granted by a pur- 
danasbin lady to prove that she understood the nature and effect 
of her act. See Farid-ur-nisa v, Mukhtur Ahmad (1), But no 
plea challenging the’validity of the lease was made in the defen- 
dants’ written statement’ and their Lordships would be loth to 
entertain such a plea in a case where no complaint was made by 
the lady during her lifetime, and where she had received and 
enjoyed the benefit of the rent fora number of years before her 
death, 

The contention that the lease was neither prudent nor for the 
benefit of the estate would not avoid the lease but merely make it 
voidable at the option of the reversioners.on the determination of 


the life interest. n 


(1) (1925) L. R. sal. A. 342 ; L L. R. 47 All. 703 3 426. L, J. 531. 
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Their Lordships have therefore first to determine whether 
the lease was prudent and beneficial, and secondly, if it was 
not proved to be sc, whether the reversioners avoided or affirmed 
it 

The appellants urged that the lease was both prudent and 
beneficial. The evidence, . they maintained, proved that the lady, 
being purdanashin and living in Calcutta whereas the estate was 
in the heart of Behar, would herself have great difficulty in mana- 
ging it, that she had no relations competent to look after it, that 
the village wasin fact not properly managed and the irrigation 
neglected, that the tenants were in many cases refractory, and that 
some half dozen litigious cases were; pending between them and 
their landlady. _ 

On the other hand the respondents contended that the evidence 
showed no exceptional difficulty in managing the estate, that the 
pending suits were mere assertions of the tenants’ legal rights to 
have the produce of their holdings equitably apportioned between 
them and the lessor, and that even if' it were true that the irriga- 
tion was somewhat neglected, much’ better terms could have 
been obtained from a lessee more especially as the appellants’ 
predecessor by an expenditure of some eight or nine hundred 
rupees was able, on his own evidence, to increase the rent 
which he in his turn received from the occupiers to a sum of 
Q, 000 to 12,000 rupees yearly. Moreover they said the lady 
had received Rs, 3, 350 which in effect was advance rent and 
asa result her successors in each of the last two years of the 
tenancy would receivs not Rs. 3,350 but that sum less Rs, 1,675, 
i e Rs, 1,675 only. 

Their Lordships are not convinced that the lease was either pru- 
dent or beneficial to the estate, In their view the management of 
the estate was not so difficult as to warrant the grantin:: of a lease 
which after the expenditure of a relatively small sum left so large 
a profit in the hands of the grantee, and they are also influenced 
by the fact that the widow had received a sum of Rs. 3,350 which 
under the terms of the lease would diminisb the rent receivable 
by that amount in the last two years during which it would run. 

There remains however the question of confirmation. As to this 
the appellants submitted that though the power of attorney given 
to the fourth defendant which was produced bound only two of 
the three other defendants, yet a similar power of attorney was 
proved to have been given by the third defendant, and though these 
powers of attorney did not authorize the fourth defendant to grant 
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PrE: or confirm leases yet they did authorize him to receive rent, that 
1939. in fact the respondents left the fourth defendant to manage the 

— and ` 
Jugal Kishore estate for two years and must have known of the lease and that 
Narain Singh their manager was permitting the appellants’ predecessor to continue 
Charoo Chandra to occupy the estate and receiving rent under it, and that the evi- 
Sur, dence established that all four defendants had orally confirmed 

Lord Forter, the lease, 


Out of the three defendants in question the first alone gave 
evidence, but it was maintained on their behalf that the Board 
should accept his statement that those three defendants never knew 
of or received any rent under the lease and that the lessee conti- 
nued to hold not under the lease but under an oral agreement for 
a yearly tenancy. 

Their Lordships are not prepared to accept the view that there 
was a Specific affirmation of the tenancy either by the four defen- 
dants or indeed by the fourth defendant alone, nor do they place 
credence On the evidence that there was any agreement for a 
yearly tenancy. In their view the true inference is that the defen- 
dants were content to permit the fourth gdefendant to manage the 
estate and receive the rent with full knowledge of the existence of 
the tenancy, and that it was only when the lease was running to its 
end that, realizing the diminution in the rent which they were 
about to receive, they determined to put anend tothe lease and 
dispossess the tenant. Their Lordships cannot accept the view 
that the tenant would without protest have accepted a yearly tenancy 
for so long as the respondents chose to grant one thereby foregoing 
all the advantage of the deposit which he had made, 

It is said that this was not the case originally presented on behalf 
of the appellants, that the only contention was that the lease bad 
been specifically affirmed and that their Lordships’ Board should 
hold them strictly to the wording of the plaint, In their Lordships’ 
Opinion however an affirmation by conduct is not inconsistent with 
the contention and is implicit in the claim. 

In support of his case the appellants’ pedea in addition 
to producing the receipts for rent given him by the fourth defen- 
dant, put before the Court a Wasilbaki account dated the end 
April, 1925, and purporting to be a settlement of accounts in reg- 
pect of the years 1923, 1924 and part of rọ2s, This document 
contains credits for payment of rentsin respect of periods before 
and after the death of the widow and treats them as part of one 
running account, It is therefore said to show a recognition and 
affirmation of the lease, Their Lordships are not howeyer prepared 
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to accept this evidence. There is force in the argument presented 
by the respondents that if this account had been as it purported 
to be, in existence at the time of the proceedings before the Sub- 
Divisional Officer it would then have been produced in support of 
the appellants’ predecessor’s claim that he was entitled to possession 
- of the village, But even if it was then in existence, the fourth 
defendant did not write it himself nor did he fully understand the 
language in which it was written, and it is by no means clear that it 
was pre pared with the assent of the other three defendants. 

Apart from the support of this document however, their Lord- 
Ships take the view that the evidence sufficiently established that 
the defend ants were content to treat the lease as binding upon 
them and to receive the rent due under it. The High Court in 
coming to their conclusion do not appear to have considered the 
question of affirmation by conduct. In terms, at any rate, all they 
purported to decide was that the power of attorney or powers of 
attorney gave no authority to the fourth defendant to confirm the 
lease. That finding no doubt is accurate, but for the reasons given 
it is not conclusive of the matter. 

If then, as their Lordships think, the appellants’ predecessor was 
entitled to enjoy the lease until the end of the term, there remains 
the question as to how the mesne profits’ are to be calculated. The 
learned Subordinate Judge has passed a decree for a refund of 
three-quarters of the deposit of Rs, 3:350 and for mesne profits for 
the years 1927 to 1930, crediting, however, the first three defendants 
with any collection of rent made by the plaintiff for the year 1924, 

In substance this decree is right but in form it is wrong. The 
appellants are not entitled to a return of the deposit or any portion 
ofit. They are, however, entitled, in taking an account of the 
mesne profits to the difference between the rent the respondents 
would have received had their predecessor been left in possession, 
and the amount which those respOndents in fact recéived whether 
in money or kind or otherwise by reason of their possession of the 
estate, The rent which they would have received from the appel- 
lants’ predecessor, however, would not have been Rs. 3,350 in 
each of the last two years, but Rs. 1,675 only. 

Upon this basis the appellants are entitled to mesne profits 
for the period beginning with the date at which their predecessor 
was dispossessed and ending with the termination of the lease 
together with interest on such mesne profits—Interest should be 
at 5 per cent. and calculated yearly. But they are not entitled 


to the whole 16eannas share since the first and fourth defendants 
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have now’ compromised the matter.- They should therefore 
receive only an 8 anna share of the total amount ascertained 
as aforesaid. 

In substance the appellants have succeeded in their appeal 
and should receive costs both before their Lordships’ Board and 
in the High Court, . 

In accordance with the views they have expressed their Lord- 
ships will humbly advise His Majesty that the appeal be allowed, 
the decree of the High Court be reversed, the decree of the 
Subordinate Judge be varied, that the suit be decreed against the 


' second and third defendants for half of the mesne profits accruing 


to the respondents by reason of the dispossession of the appellants’ 
predecessor from the beginning of the fasli year 1334 to the end 
of the fas# year 1337 together with interest thereon at 5 per cent. 
calculated yearly—-half the collection of rent (if any) made by 
the appellants’ predecessor for the fasi# year 1334 to be COENEN 
in favour of the respondents. 

The decree of the Subordinate Judge as to costs will be 
restored and the respondents must pay the appellant? costs in 
the High Court and before their Lordships’ Board. 

Barrow, Rogers and Nevill; Solicitors for the Appellants. 

Ay. S, L, Polak & Co.; Solicitors for the Respondents. 

ED. Appeal allowed. 


APPELLATE CIVIL. 


Before Mr. Justice B, K. Mukherjea and Mr. Justice 
T. J. Y. Roxburgh. 


BHUSAN CHANDRA DAS. 
Us 


MANUJENDRA DUTTA CHOWDHURY 
AND OTHERS.* 


Suit for declaration of title—Case not proved —Suit to be dismissed—Alterna- 
tive finding of benamdar, if proper. 
Where a plaintiff sued for declaration of title on the strength of a kobala, 
but failed to prove his title, his suit should be dismissed and there is no 


* Appeal from Appellate Decree No. 88: of 19935, against the decree of 
Satish Chandra Chakravarty, Esq., Additional Subordinate Judge, First Court, 
Alipore (24-Parganas), dated 31st January, 1935, affirming that of J. N. Basu 


Roy, Esq., Munsiff, 2nd Court, Sealdah, dated ast May, 1934. 


eo . 
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warranty for the alternative finding that he held it as the benamdar of his 
vendors especially when no such*case was made by the plaintiff: 
Gur Narayan v, Skeolal (1) distinguished. 


` Appeal by the Plaintif. | 
Suit for declaration of title. 
The material facts will appear from the judgment. 


Messrs, Hiralal Chakravarti, Sanat Kumar Chatterjee, Rabin- 
dra Nath Bhattacharjee, Biswanath Naskar and Jyotish Chandra 
Fal for the Appellant. 


Messrs, Gunada Charan Sen, Satindra Nath Roy Choudhury 
and Syamadas Bhattacharjee for the Respondents, 


The judgments of the Court were as follows : 


Roxburgh, J. :—The plaintiff in Title Suit No, 89 sued for 
declaration of title to and joint khas possession in a 7 annas 17 
gandas share ofa tank alleging purchase by him from Ardha and 
Pasupati Chandra Roy Chowdhury by a kobala on the 18th Nov- 
ember, 1929. He claimed to have been in possession of the tank 
through a tenant, alleged that the defendant No. r: Manujendra 
had set up title and had his name'recorded in the settlement 
records. Defendant No. r contested the suit and claimed title 
by virtue of a kobala dated the 13th March, 1930 from the same 
vendors, Ardha and Pasupati. 


One Gosto a tenant of the plaintiff also sued the same defen- 
dants for his tenancy right in Title Suit No. 88. 

The svits were decided by the same judgment. The trial Court 
held that the plaintif was the benamdar of his vendors Ardha 
and Pasupati, but that he was entitled to maintain a suit as such 
a benamdar ; it found against the title of defendant No. r and 
decreed Suit No. 89 accordingly. It dismissed the tenant’s Suit 
No. 38. 


The plaintiff then appealed in Title Appeal No. 378 of 1934 
claiming a decree for a full title in his own right and impugning 
the decision that he was a mere benamdar. Defendant No. z 
appealed in Title Appeal No. 397 of 1934 claiming title under 
his kobala. The tenant also appealed. The lower appellate 
‘Court upheld the finding that the plaintiff was a benamdar and 
dismissed his appeal; it also found that the defendant No. 1 
had title, and allowed his appeal. The tenant’s appeal was dis- 
‘missed. The plaintiff now prefers this second appeal. 


(1) (1918) L. R, 461, A. 1. 
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Two points are urged for the plaintiff appellant, first that his 
appeal against the Munsif’s finding that he was a benamdar was 
not properly considered by the lower appellate Court ; and secondly 
that as respects the finding of the trial Court that defendant 
No. 1 had acquired no title to the tank, the judgment of the lower 
appellate Court is not a proper judgment of reversal. 

For the respondents it is pointed out that it was not the case 
of any party to the suit that the plaintiff was a benamdar for 
Ardha and Pasupati ; the plaintiff’s case was that he had acquired 
title by his kobala, while the defendants’ case was that the docu- 
ment wasa nullity and represented a bogus transaction. Hence 
if the Courts find that the piaintiff has no title as claimed by 
him his suit should be dismissed ; there being concurrent findings 
of the two Courts that the plaintiff has failed to prove his title 
based on his kobala this Court should not interfere. On the‘ 
Other hand it is clear that if the plaintiff is found to have title 
then no title could in any event passed to defendant No. 1 by his 
later kobala and on this view it is not necessary to consider the 
question as to the finding that defendant No. 1 had acquired no 
title, and the learned Advocate for the respondents was not beard 
on the point. 

We are of Opinion that the contention of the respondent is 
sound, and that the decision of the case turns solely on the ques- 
tion whether the plaintifi’s kobala is held to be a genuine docu- 
ment as alleged by him. The case of Gus Narayan v. Sheolal 
Singh (1) has been cited to support the appellant’s contention that 
he may have a decree as was granted by the trial Court even 
if he be held to be a benamdar, but the facts here are quite 
different from the facts of that case. There the transfer was by 
a third party to one Mahesh Lal, and the defendants there alleged 
that Mahesh Lal was a benamdar for one Rafiuddip, and hence 
could not maintain the suit as one of the plaintiffs, This conten- 
tion was overruled. In the present case it is nobody’s conten- 
tion that the plaintiff is a benamdar for his vendors; the plaintiff 
himself denies it; the vendors are parties to the suit, but do not 
appear; and the defendant contends that the plaintiff’s document 
is a nullity. The Court must choose between these two cases } 
there is nothing to found a finding that the plaintiff was a benamdar 
for the vendors, Thus if the plaintiff fails in this case his suit 
must be dismissed on the ground that he has no title. If he 
succeeds he miust clearly obtain a decree, as the subsequent 


(1) (1918) L, R, 461. A. L e 
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transaction of sale by his vendors could not then affect his title, 
Whether the plaintiff fails or succeeds it is not necessary to decide 
ag to the effect of the disputed Kai/yat in the defendant’s docu- 
ment, 


The learned Munsif discussed in detail the transaction of sale 
to the plaintiff. and held that it was not a real transaction, The 
learned Subordinate Judge in appeal has also dealt with the ques- 
tion at some length thougb, admittedly he has nothing new to 
say on the subject. It is urged that his. dealing with the matter 
is not adequate. We have considered the judgments on this 
Subject and also the evidence and we are unable to agree with 
this contention. We are of opinion that the question of fact is 
finally decided against the plaintiff, and that he has acquired no 
title by his kobala, His suit must therefore be dismissed for the 
the reasons given abova. l | 


It was urged that the evidence as to the subsequent transaction 
relating to the defendants’ kobala had itself some bearing on 
the question of the transactions relating to the plaintiff’s kobala, 
and that the lower Appellate Court had not dealt adequately with 
this later matter. We are also of opinion that the learned Sub- 
ordinate Judge’s handling of this question is not altogether satis- 
factory, but as we desire to make it clear that the decision on it 
is left entirely open and that it may be agitated by Ardha and Pasu- 
pati Roy Choudhury if they are so advised, we do not consider it 
necessary to remand the case for any re-hearing on this question. 


This appeal will therefore stand dismissed with costs. 


B. K. Mukherjea, J. :—I agree. The case is a simple one and 
the whole controversy centres round the point as to whether the 
plaintiff has acquired a title by purchase tothe property in suit, 
If his purchase wasa bonafide and an operative purchase the 
decree must bein his favour and the question whether defendant 
No, t had purchased the selfsame property from the plaintiff's 
vendors becomes immaterial, as admittedly the purchase of defen- 
dant No. 1 was subsequent to that of the plaintiff. If, on the 
other hand, the plaintifi’s purchase is held to be void for want of 
consideration then also the other question would not arise except 
perhaps that the nature of the subsequent transaction might throw 
some light upon the nature of the previous one. 


In my opinion the Munsif having come to the definite opinion 
that the plaintiff did not acquire any title by the purchase should 
not have passed’a decree for khas possession in his favour upon the 
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basis that he was the benamdar for his vendors. The circumstances 
in this case could not possibly attract the operation of the principle 
enunciated in the case of Gurnarayan v. Sheo Lal Singh (1). It was 
not the case of defendant No, 1 that the plaintiff was the benamdar 
for Ardha and Pasupati and as such was not competent to maintain 
the suit. Heclaimed that the title was in him and that he had 
acquired the same property by purchase from the real owners. 
The vendors of the plaintiff who were made parties to the suit 
took up the position that they had parted with their interest in 
the property in suit in favour of the plaintiff. So it was nobody’s 
case that the plaintiff was a benamdar and having regard to the 
position taken up by the plaintifi’s vendors it could not be said 
that the plaintiff represented his vendors and could make any claim’ 
as their re-presentative or trustee. 

The plaintiff undoubtedly had a right to challenge the decision 
of the trial Judge that be had no beneficial interest in the pro- 
perty in suit, and the lower appellate Court was wrong in holding 
that the appeal was incompetent as it was an appeal from a mere 
finding. It was nota finding merely but a part of the decree 
itself for the decree that was given by the trial Judge was different 
and much more limited than the decree which the plaintiff 
actually claimed, At the same time the lower appellate Court 
did enter into the evidence relating to the passing of consideration 
and ‘affirmed the finding of the trial Judge that there was no con- 
sideration in support of the plaintiff's kobala and that the sale was 
a sham transaction. 


We have looked to the material portions of the evidence 
ourselves and in our opinion the finding arrived at is a correct 
finding which was sufficient to dispose of the case. I think the 
appellate Court came to certain hasty findings as regards the 
other point which related to the explanation or 4at/yat that was 
attached to the Kobala of defendant No, r. It did not consider 
the evidence of Nalini which was the material witness on the 
point and it did not advert to the fact that Bansadhar the pleader 
for the defendant No. 1 who was an attesting witness to the docu- 
ment, was not called as a witness at all. The finding on this 
question therefore as arrived at by the lower appellate Court must 
be set aside and it would be open to defendants Nos. 2 and 3 
if they consider that they have still a subsisting title to the 
property to institute a suit for recovery of the same from defen- 
dant No. 1. 


{1} (1918) L. R. 461. A. 1 ; 23 C, W. N. 521, ° 
` l @ 
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The appeal and the suit will stand dismissed on this finding 
alone that the plaintiff has failed to prove his title to the property 
in suit. 

The result is that I agree with my learned brother, that the 
appeal shall stand dismissed with costs. 


P, R. : Appeal dismissed, 


Before Mv. Justice B. K. Mukherjea and Mr, Justice 
T, J. Y. Roxburgh. 


SURAJ CHANDRA MONDAL 
U. 


BEHARILAL MONDAL.* 


Possession, suit for — Purchase in mortgage suit— No defence of title of lessee— 
Civil Procedure Code (Act V of ïg908), seciion 11 Expl. 4—Constructive 
res judicata—Ought’- Proper and necessary party—Decision as regards 
paramount title in mortgage suit~ Merger - Transfer of Froperty Act (1V of 
1&8 2), sections 70, 211(d) - Accession. 

f The plaintiff, who was a mortgagee and purchaser in the mortgage suit 

brought by him, sued for recovery of possession of the land in suit. The 

defendant, who held a tenancy under the mortgagor long before the mortgage 
in favour of the plaintiff cid not set up his tenancy right now claimed by him 
in the mortgage suit, though made a party in the suit : 


Held, that the judgment in the mortgage suit could not bar the defence of 
the defendant under the rule of constructive res judicata, 


Per Curiam: In this case aS there was no question that the defendant 
ought to have raised his claim as lessee in the mortgage suit, the only question 
was whether the mortgagee had distinctly alleged in his plaint a case in dero- 
gation of the title of the defendant as lessee.. Though the defendant was a 
proper party tothe mortgage suitas purchaser of the equity of redemption, 
there was nothing in the plaint to suggest that his title, if any, as tenant was 


challenged. 


* Appeal from Appellate Decree No. 1147 of! 1937, against the decree of A. 
N. Sen, Esq., Additional District Judge of Alipur, 24-Perganas, dated the 25th 
May, 1937, reversing that of A. Das Gupta, Esq., Munsiff, 1st Court, Diamond 
Harbour, dated the goth November, 1936, 
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Radha Kissen v. Khurshed Hossein (1) applied. 


Girja Kanta Chakrabarti v. Mohim Chandra <Acharji (2); Asmatulla 
Pramanik v. Gamir Pramanik (3) ; Sonabunnessa v. Abdul Hamid (4) and Sm, 
Champabati Dassi v. Mahomed Yakub Khan (5) referred to. 


Srimanta Seal v, Bindubasini Dast (6) dissented from. 

Per Mukherjea, f.: A person may be a necessary party toa mortgage suit 
but if in another capacity heclaimsa title independent of the mortgage, he is 
not in that capacity a proper party to the mortgage suit. 

Syed Mahomed Ibrahim Hossein v. Ambika Persad Singh (7) distinguished. 

Kedar Nath Ojha v, Khiroda Dassya (8) commented on. 

Faggeswar Dutt v. Bhuban Mohan Mitra (9) referred to 

Per Curiam: This case is not governed by the law of merger, either under 


section 111{d) of the Transfer of Property Act or under the general principle. 


Per Roxburgh, F.: In the case of a mortgagee of a lessor’s interest, the 
question is more likely of accession under section 70 of the Transfer of Property 
Act than of merger ; but in the present case as the lessee acquired the equity of 
redemption, it is not governed by that section. 


Appeal by the Defendant. 
Suit for recovery of possession. 
The material facts appear from the judgment. 


Messrs, Hiralal Chakravarti and Benode Behari Halder for the 
Appellant. 


Messrs. Panchanan Ghose and Shyama Charan Mitter for the 
Respondent. | 


The following judgments were delivered ; ` 


B. K. Mukherjea, J. :-—-This is an appeal on behalf of the 
defendant and the suit was one commenced by the plaintiff for 
recovery of Khas possession of the land in suit on establishment of 
his title by purchase at a sale in execution of his mortgage decree. 
The facts lie within a short compass and are, for the most part, 
undisputed. | 

The land in suit which measures one bigha and odd, is a part of 
a bigger parcel which admittedly belonged to one Hyder Mollah 

(1) (1919) L. R. 47 I. A. 11 ; 23C. W. N. 417. 

(2} (1915) 23 C. L. Je 587 ; 20 C. W. N. 675. 

(3) (1929) 33 C. W. N. 659. 

(4) (1931) I. L. R. 58 Calc. 1222. 

(5) (1935) 39 C. W. N. 1100, / 
` (6) (1922) 28 C. L. J. 183r 

(7) (1912) L. R. 391. A. 68 ; I. L. R. a9 Cale. 527 ; 15C. Led 4II. 
(8) (1933) 37 C. W. N. 671. 

(9) (1906) I. L, R. 33 Calc, 425 ; 3 Ç. L. J. 205. ° 


i 
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in tenancy right. Hyder Mollah mortgaged the entire plot to the 
plaintiff in rg15. The defendant claims to have a tenancy right in 
the land in suit under the predecessor of Hyder Mollah and then 
under Hyder Mollah himself long before the date of the mortgage. 
In July, 1917, the defendant purchased from Hyder Mollah the 
equity of redemption in respect of the disputed plot which he 
already held asa tenant. In 1924 the plaintiff mortgagee insti- 
tuted a suit to enforce the mortgage bond, and having recovered a 
decree, put that decree into execution and purchased the entire 
property in the year 1933. 

The present defendant was made a party tothe mortgage suit 
but he did not set up any tenancy right which he now claims in 
this suit. The plaintiff after taking delivery of possession through 
the Court on June, II, 1933 attempted to take actual possession 
and was resisted by the defendant, which led to the institution of 
the present suit. 


The defence in substance was that ‘the defendant had a tenancy 
right in the land in suit which was created Jong before the mort- 
gage and was consequently unaffected iby the mortgage decree and 
the sale, i 


The trial Court gave effect to this ‘contention and though the 
plaintiff was given a declaration of his title and was held entitled 
to recover rents from the defendant, his claim for Khas possession 
and mesne profits was dismissed. An appeal was taken against this 
decision by the plaintiff to the lower appellate Court and the 
Additional District Judge who heard the appeal reversed the deci- 
sion of the trial Judge and decreed the plaintiff's suit in its entirety. 
It was held by the appellate Court that'as the defendant did not set 
up the tenancy right in the mortgage suit to which he was made a 
party, his defence was barred by the doctrine of constructive 
ves judicata, Itis against this decision that the present second 
appeal has been preferred. 


It seems to me that the decision of the learned Additional 
District Judge on this point is not correct and the judgment in the 
mortgage suit could not bar the defence of the present defendant 
under the rule of constructive ves judicata, 


As a general rule the ordinary scope of mortgage suit is 
to cut off the equity of redemption and bar the rights of the 
mortgagor and those who derive their title from him A 
stranger who sets up a title independent of the mortgage and 
paramount ‘or adverse to it is nott a proper party to the 
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mortgage suit. Jaggeswar Dutt v. Bhuban Mohan Mitra(1). 
Cases however arise where a person who is impleaded as a defen- 
dant in a mortgage suit and is a necessary party to sucha suit on 
the ground of his possessing an interest inthe equity cf redemp- 
tion claims to have an independent or paramount title to the subject 
matter of the suit. The question is, whether in such cases the 
defendant is bound to set up his paramount title asa defence in 
the mortgage suit itself. Almost all the reported authorities so far 
as this Court is concerned have given a negative answer to this 
question. Girja Kanta Chakrabarti v, Mohim Chandra Acharji 
(2); Asmatulla Pramanik v, Gamir Pramanik (3); Sonabunnessa 
v. Abdul Hamid (4) and Sm. Champabati Dassi v. Mahomed 
Yakub Khan (5). Some of these authorities have gone to the 
length of saying that not only a defendant is not bound to raise 
such question but he is not competent to do so and the Court 
should not allow him to raise such a question, Inthe case of 
Sonabunnessa v, Abdul Ramid (4) Mr. Justice Suhrawardy observ- 
ed as follows ;— 

“If a defendant ina mortgage suit hasa title independent of 
and paramount or adverse to it, he is not bound to set'it up in the 
mortgage suit and the Court trying the mortgage suit is not 
justified in raising an issue of title as between him and the 
mortgagee. ” 

This was quoted with approval by Mr. Justice Panckridge in the 
case of Sw. Champabati Dassee ve Mahomed Yakub Khan (5). Mr. 
Justice Pearson in the case of Asmatulla Pramanik v., Gami? 
Framanik (3) observed that the Court has a discretion, if not a 
duty, in such cases to refuse to entertain the objection and thus 
enlarge the proper scope of a mortgage suit. As against these 
authorities there isa decision in the case of Srimanta Seal v. 
Bindubasini Dasi (6) which undoubtedly takes a contrary view. 
There, the defendant ina mortgage suit was not only a purchaser 
of the equity of redemption, but’also claimed an independent title 
asa settlement holder from the superior landlord. He however 
did not take up this defence in the mortgage suit and a decree for 
sale was made in his presence, in execution of which the property 


(1) (1906) I. L. R. 33 Cale. 425; 3 C. L. J. 205. 

(2) (1915) 23 C. L. J. 587 ; 20 C. W. N. 675. 

(3) (1929) 33 C. W. N, 659. 

(4) (1931) I. L, R. 58 Calc. 1222., 

(5) (1935) 39 C. W. N. 1100. 

(6) (1922) 38 Ç. L. J. 183. ° 
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was purchased, It was held, by Mookerjee and Chotzuer, JJ. that 
he was bound to raise that defence in the mortgage suit and not 
having done so the decree for sale was operative and binding against 
him. The propriety of this view has been questioned in sub- 
sequent cases, vide Asmatulla Pramanik v, Gamir Pramanik (1) 
and Sm, Sonahannessa v. Abdul Hamid (2). It may be pointed out 
that the view taken in this case is definitely against what was taken 
by Sir Asutosh Mcokerjee, J. in an earlier decision which is to be 
found in the case of Girja Kanta Chakrabarti vy. Mohim Chandra 
Acharjt (3). There also a defendant who was a legal representative 
of one of the mortgagors and in that capacity was a necessary party 
to a mortgage sult, was a person interested in his own right 
adversely-‘to the mortgagee. It was held by Mr. Justice Mookerjee 
that the defendant was not bound to raise the question nor could the 
question be raised at all in the mortgage suit. Considerable stress 
was laid by Mr. Justice Mookerjee inthe case above mentioned 
upon an earlier decision of this Court in the case of Hare Krishna 
Bhowmik v. Robert Watson & Co. (4) but that decision, in my 
Opinion, does not really support the proposition which was enun- 
ciated by the learned Judge. In that case Messrs, Watson & Co., 
who were made defendants in a mortgage suit as assignees of the 
equity of redemption expressly set up a paramount title on the 
ground that the mortgaged property which was an occupancy 
holding was not transferable and the mortgage was consequently not 
valid against them inthe character of landlord, The plaintiff did 
not object to the question being raised, and after the Court had 
decided the point and decided it adversely to the plaintiff!the latter 
came up on appeal tothis Court and contended inter alia that 
the frame of the suit was bad and the Court should not have allowed 
the question to be raised at all. This Court overruled this conten- 
tion and held that it was open to the defendants to raise this 
question inasmuch as they had a capacity quite separate from that 
of purchaser of the equity of redemption, It is to be noticed that 
Sir Asutosh Mookerjee, J. himself commented upon his decision in 
the case of Jaggeswar Dutt v, Bhuban Mohan Mitra (5) and pointed 
out that the facts and circumstances of the case were exceptional 
and ifa defendant ina mortgage suit set up by his answer a_para- 


(1) (1929) 33 C. W. N. 689. 

(2) (1931) 35 C. W. N. 510. 

(3) (1915) 23 C. L. J. 587 ; 20 C, W. N, 678. 

(4) (1601) 8 C. W. N, 365. 

(5) (1906) L®L, R. 33 Cale, 4253 3 C. L. J. 205, 
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mount title and without objection went to trial on that issue neither 
party who had taken the chance of a favourable decision could, 
when defeated, ask a reversal of the decision on the ground that 
the issue was improperly tried. In other words, the question was 
not One of jurisdiction but rather of the frame of the litigation and 
the scope of the enquiry. Ifthisis the correct proposition, the 
utmost that can be said is that a defendant who has been properly 
joined as a party toa mortgage suit can, if he likes, raise a question 
of his independent title. The Court may, in its discretion refuse 
to raise an issue on this point but if the question is investigated 
without objection by the parties, the decision cannot be challenged 
on the ground that the Court had no jurisdiction to decide it. The 
authorities however including the earlier decision of Mr. Justice 
Mookerjee himself are clearly against the view that the defendant in 
such cases hasa duty to raise such an issue. In my opinion the 
true principle which will govern cases of this description has been 
laid down by the Judicial Committee in the case of Radha Kiskun 
v. Khurshed Hossein (1). In ofder to bring a case within the rule of 
ves judicata both the elements laid down in section 11, explanation 
4 of the Code of Civil Procedure must be established ; and it must 
be proved that the matter could have been and ought to have 
been raised in the previous suit. Whether it ought to have been 
raised by the defendant depends entirely upon the circumstances of 
a particular case and the pleadings of the plaintiff in the mortgage 
suit. ‘ 
In this case the second mortgagee had sued on the mortgage 
bond and had prayed fora sale of the mortgaged property. The 
first mortgagee was made a party to the suit but he did not. 
appear. A decree was passed in his presence and in execution 
of that decree the mortgaged property was sold and purchased 
by the second mortgagee. The first mortgagee afterwards sued 
on his bond and the contention raised by the second mortgagee 
was that as the first mortgagee did not make his mortgage a 
ground of defence in the previous suit he was barred from suing 
upon it. This contention though it was accepted by the Courts 
below was negatived by the Judicial Committee, Sir Lawrence 
Jenkins who delivered the judgment observed as follows :— 

“ Bakhtaur Mull’s position therefore was that he was a prior 
mortgagee with a paramount claim outside the controversy of the 
suit unless his mortgage was impugned, Consequently to sustain 


the plea of wes judicata it is incumbent on the Sahus in the 
e 


(1) (1919) L. R. 47 L A. 1i. š 


Von. LXX.) HIGH Court, 


circumstances of this case to show that they sought in the former 
suit to displace Bakhtaur Mull’s prior title and postpone it to 
their own, For this it would have been necessary for the Sahus 
as plaintiffs in the former suit to allege a distinct case in their 
plaint in derogation of Bakhtaur Mull’s priority.” 

Mr. Ghose who appears for the respondent has attempted to 
distinguish this case on the ground that the defendant had no 
double capacity in this case and asa prior mortgagee he was not 
a necessary party to the mortgage suit. In my opinion, that 
cannot make any difference in principle. A person may be a 
necessary party to a mortgage suit but if in another capacity he 
claims a title independent of the mortgage he is not in that capa- 
city a proper party to the mortgage suit and his adverse title is 
aS much outside the scope of the mortgage suit asif he was 
attempted to be impleaded as a party. defendant on the basis of 
that capacity alone. There are two cases upon which considerable 
- reliance has been placed by Mr, Ghose— one of them is a 
pronouncement of the Judicial Committee in the case of Syed 
Mahomed Ibrahim Hossein v, Ambika Persad Singh (1) and the 
other is a decision of this Court in the case of Kedar Nath Ojha 
v. Khiroda Dassya (2). In the first of these cases, the plaintiff 
was an assignee of a simple mortgage dated February 17, 1888, 
This mortgage was subsequent to earlier Mortgages of 1879-80 
but the money advanced on it was applied toward discharging 
an earlier debt secured by sarfeshgi lease of the year 1874. It 
appears that in a suit commenced on the mortgage deeds of 
1879-1880 the plaintiffs assignors were made parties but did not 
claim any priority in respect of the mortgage debt of 1838 by 
reason of the fact that an earlier mortgage debt was satisfied 
with this money. In these circumstances the claim of priority 
advanced by the plaintiffs was held to be barred by ves judicata, 
Here it is to be noticed that the plaintif’s predecessors were 
impleaded as second mortgagees in the earlier mortgage suit and 
if they did claim any priority on equitable grounds. in respect of 
the second mortgage ‘itself they were tound to set it up in that 
suite The plaiotiff wanted in that suit to subordinate the rights 
of the second morigagees to their own and they wanted a decree 
On that basis. In these circumstances there was a distinct chal 
lenge to the rights of priority, if any, which the second mortgagee 
might claim and it was incumbent upon them to resist the plains 

(1) (1912) L. R gol. A. 68; I. L., R. 39 Cale. 527; 15 C, L, J. 411, 

(2) (1933) 3p C. W. N. 671. 
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tifs suit by ‘setting: up this defence specifically. In the other 
case [ Kedar Nath Ojha v. Khiroda Dassya] (1) three out of 
four brothers had executed a mortgage in favour of the plaintiffs. 
The fourth brother was dead and his rights devolved upon his 
mother, who was made a party to the mortgage suit not in that 
capacity but as a lessee in respect of a portion of the mortgaged 
property, The mother did not raise any defence that her rights 
as heir to her deceased son was not affected by the mortgage 
and a decree for sale was passed in her presence. It was held 
in a subsequent proceeding under Order XXI, rule roo of the 
Code of Civil Procedure that the mother ought to have made 
this claim a ground of défence in the previous suit and the plea 
not having been taken it was barred by ves-judicata. It may be 
pointed out, that in this case the mortgagee expressly asserted in 
the plaint that the property belonged to the three brothers only 
and impliedly therefore it was a detial of the rights of the fourth 
brother. This might impose uponthe mother a duty to set up 
atitle as an heir to her deceased son. Whether on the facts 
of this particular case the decision was right or not is another 
matter and it may be an arguable point whether the court was 
justified in taking the plaint in this case to contain anything 
impugning the title of the deceased son whose rights had devolved 
upon the mother. Butit is clear that the judgment proceeded 
upon the principle laid down by the Judicial Committee in tke 
case of Radha Kishun v. Khurshed Hossein (2). Applying this 
principle to the facts and circumstances of this case it seems to 
me that there was nothing in the plaint of the mortgage 
suit which impugned the title of the present defendant as a lessee 
in respect of the disputed property or contained any allegation 
in derogation of his title. Jt was therefore not incumbent upon 
the defendant to set up his tenancy right in the mortgage suit 
and as such he is not precluded from raising this question in the 
present case. I hold therefore that the decision of the Court 
below on the question of ses judicata is erroneous and cannot be 
supported. 


Mr. Ghose has attempted to support the decision of the lower 
appellate Court on another ground. He argues that the tenancy 
right, if any, of the defendant, became merged and extinct when 
the defendant purchased the landlcrd’s interest in the demised 
land in July, r917. After his purchase he was holding the land 


(1) (1933) 37 C. W. N. 671. 


(2) (1919) L, R. 47I. A, 11 ; L L. R. 47 Cale, 662. Zoo 
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in his right as a landlord and these rights must have been extin- 
guished by the mortgage sale. Under Section rzri(d) of the 
Transfer of Property Act a merger takes place, when the tenant 
acquires the immediate reversion and the greater estate and the 
less coincide in the same person without any intermediate estate. 
The Court below decided the question of merger against the 
- plaintif, on the ground that as there was a mortgage on the 
interest of the landlord at the time of defendant’s purchase, the 
entire reversion could not, and did not vest in the tenant, 
Mr. Ghose argues that this reasoning is rot correct, and even 
though there was a mortgage, the mortgagor still remained the 
landlord and there would be a merger when the two interests were 
united in the defendant, 

It is true that ina simple mortgage itis the mortgagor who is 
entitled to realise rents from the tenant, and in all forms of 
mortgage the ownership in the property remains in the mortgagor 
until foreclosure or sale takes place, It may be argued however 
that under section 58 of the Transfer of Property Act there isa 
transfer of an interest in immoveable property in favour of the 
mortgagee and it cannot be said that after the properly is mort- 
gaged the entire interest remains in the mortgagor. It is not 
necessary, I think to decide this matter finally, fcrin my opinion 
the material facts which would attract the Operation of section 111 
(d) of the Transfer of Property Act have not been established in 
this case. In the first place, we do not know whether the defen- 
dant’s lease was prior or subsequent to the Transfer of Property 
Act and even if it was a subsequent transaction whether the lease 
was one to which the provisions of the Transfer of Property Act 
are applicable. It is said that Haidarali Molla’s interest has been 
recorded in the settlement records as that of a raiyat with regard 
to the entire area, It may be argued that the defendant in such 
circumstances was an under-raiy at, and the incidents of his tenancy 
would be governed by the Bengal Tenancy Act. If the general 
principle of merger apart from section Irr (d) of the Transfer 
of Property Act is sought to be applied to the present case other 
difficuities would arise. It would then be primarily a question 
of intention and we have no materials to decide that the defendant 
intended to merge the two interests, A passage in the written 
statement of the cefendant in the mortgage suit, to which our 
attention was drawn by Mr. Ghose, does not, in my opinion, throw 
much light on this matter. A man is presumed to intend that 
which is for his benefit, and judged by that test it would obviously 


423 


CIVIL. 


1939. 


Suraj Chandra 
Mondal 


v. 
Beharilal Mondal, 
B, K, Mukherjea, F. 


42d 


CIVIL. 


1939. 
ne 


Suraj Chandra 
Mondal 


Vv. 
Beharilal Mondal. 


B. K. Mukherjea, F. 


THE CALCUTTA LAW JOURNAL. [Vor LXX., 


be to the advantage of the defendant to keep the two interests 
separate. His interest as a lessor is affected by the mortgage 
and if he allows his lessee’s interest to be merged in the superior 
one he woull be hit by the mortgage decree and the sale, and 
his rights would be extinguished. The existence of a mortgage 
on the superior right when tie defendant purchased it, even if 
it cannot be held to be an intermediate estate which would pre- 


vent merger, would in my Opinion certainly constitute a criterion 


to determine the intention of the lessee; and the cefendant 
could not have intended acoaléscence of the two rights which 
was manifestly to his prejudize. The contention of Mr. Ghose 
must therefore fail. 

Mr. Ghose’s argument in the last resort is that at any rate, the 
lower appellate Court has not come to any finding as to whether 
the tenancy set up by the defendant existed in fact cr not. This 
seems to be a substantial point, though the question of merger 
which seems to have been raised and argued in the lower.appel- 
late Court presupposes the existence of a tenancy. The trial 
Court had come to an affirma'ive finding on this point in favour 
of the defendant, but there were several grounds embodied in the. 
memorandum of appeal to the lower appellate Court from which, 
it appears, that the flaintiff disputed the genuineness of the 
dakhilas and denied the existence of the tenancy itself, The 
lower appellate Court being of opinion that the defendant was 
barred from raising this defence under the rule of constructive 
ves judicata, did not record any finding on this point, and it was not 
necessary for it to dv so. 

In the circumstances we think that while we set aside the 
decision of the lower appellate Court on the questions of zes 
judicata and merger, it is necessary that the appeal shculd go 
back to the lower appellate Court in order that this question 
whether the tenancy existed in fact or not might be decided on 
the evidence in the 1ecord. If the lower appellate Court, after 
remand, on a consideration of the entire evidence comes to be 
ofthe opinion that asa matter of fact there was a tenancy what- 
ever its nature might be, the plaintifi’s suit will be dismissed. If 
on the other hand it finds that there was no tenancy at all the 
plaintiff would be entitled to a decree. 

We make no order as to costs in this appeal. 

Further casts will abide the result. 

Roxburgh, J. :—I agree. 

The case raises for decision’ the following main qaestions :— 
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I. Is the defence barred because the defendant failed to set up 
his title as lessee in the mortgaze suit ? 

2. Is the case governed by the law of merger (a) under the 
Transfer of Property Act (b) under the rule of justice, equity and 
good conscience P 

3. Is the case one of accession to the mortgaged property 
and governed by the terms of section 70 of the Transfer oi Pro- 
perty Act ? 

In my opinion the answers tu all the above questions are in the 
nézative, 

The first question turns on the explanations to section rr of 
the Code, and on the law governing the question whether a claim 
to paramount title either (i) can be pleaded and decided ina 
suit for foreclosure or redemption of a mortgage, or (ii) must 
be so pleaded or (iii) as to the effect when it has been so pleaded 
or decided. 

These matters have been considered in two types of cases (1) 
directly in mortgage suits, and (2) in subsequent suits where the 
question of yes judicata has arisen. It is now well settled that a 
question as to paramount title can be decided ina mortgage suit, 
and that the decision will be ves judicata ina subsequent suit if 
the proper conditions are satisfied. Itis also clear that it is not 
essential that a question of a paramount title must be raised by 
either side in a mortgage suit. 

The case of Szimanta Seal v. Bindubasini Dasi (1) has been 
relied on by the learned District Judge and in argument before 
us for the view that the question of paramount title must be raised 
in the former suit, and the learned Judge appears to consider 
that the case of Kedar Nath Ojha v, Khirola Dassya (2) also 
followed this. view. The case of Srimanta Seal v. Bindubasini 
Dasi (1) was considered by Pearson J. iù Asmatulla Pramanik 
ve Gamir Pramanik (3) and it has been pointed out that the 
case which purports to be based on the decision in Hare Keishta 
v. Robert Watson (4) is itself apparently at variance with the view 
expressed by the same learned Judge in' Girja Kanta v. Mohim 
Chandva(s). It may be added that the same learned Judge dis- 
cussed the same case [Have Krishta v. Robert Watson (4) ] in 
Jaggeswar Dutt v, Bhuban Mohan Mitra (6) |as was pointed out 


(1) (1922) 38 C. L. J. 183. (2) (1933) 37 C. W° N. 671. ° 
(3) (1929) 33 C. W. N. 659 (4) (1901) 8C. W. N. 365. 
(5) (1915) 23C. L. J. 587; 20 C. W. N. 675. 
(6) (1906) I, &. R. 33 Calc. 425; 3C. L. J: 205. 
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sala by Subrawardy, J. in Sonadunnessa v. Abdul Hamid (1)] and 
1939. that he concluded that while the question as to whether a claim 
were > 

Suraj Chandra -tO paramount title could be decided in’ a mortgage suit was not 
oe merely one of convenience, it was not one of jurisdiction, I do 

Beharilal Mondal. not consider therefore that we are pressed by the decision in 

Ro bueh, x Srimanta Seal v. Bindubasini Dasi(2), As regards the case 
anacan of Kedar Nath Ojha v. Khiroda Dassya (3) it would appear that 


it was there held that the former decision was ves judicata on 
two grounds, first that the issue had been raised between other 
defendants and had been decided, and secondly on the ground 
that the circumstarces were similar to those contemplated in 
Radha Kishun v. Khurshed Hossein (4) as affording a foundation 
for the plea cf ves judicata, namely that in fact “it was distinctly 
alleged in the plaint that the mortgagors were the only persons 
who were specific owners in respect of the mortgaged property.” 

For reasons which -will appear hereafter in my opinion there 
is no question here that the defendant ought to have raised his 
claim as lessee inthe mortgage suit, the only question is whether 
the mortgagee had distinctly alleged in his plaint a case in deroga- 
tion of the title. of the defendant as lessee i. e. whether this case 
is to be governed by the principle in Radha Kiskun v. Khurshed 
Hossein (.). We have been taken through the plaint and I am 
of opinion that this is not so. The defendant was a proper party 

i to the mortgage suit as purchaser of the equity of redemption, 
and there is nothing in the plaint to suggest that his title if any 
as tenant was challenged. He might have raised the question 
of such title, andthe Court might or-might not have decided it, 
but in fact it was not raised, nor was it necessary for the defendant 
to raise it in the circumstances, 

The case of Syed Mahamad lbrahim Khan v, Ambika Persad 
Singh ( ) has been relied on as showing that this isa case where 
the defendant ‘ought’ to have raised his claim of title as a lessee, 
The circumstances in that case were that a puisne mortgagee of 
1888 who had been made a party as such in suits by prior mort- 
gagees had also a claim to priority on the ground that an earlier 
Zarpeshgi deed of 1874 had been paid off out of the proceeds of 
the puisne mortgage of 1888. In the suits on the prior mort- 


(1) (1931) I. L. R. 58 Cale. 1222. 

(2) (1922) 38 C. L. J. 183. 

(3) (1933) 37 C. W. N. 671. 

(4) (1919) L. R. 47L. A. 11; 1. L. R. 47 Calc. 662, 

(5) (1912) L. R. 39 L A. 68; I L. R. 39 Calc. 527 ; 13.C. Ly J. ana, 
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gagees, the puisne mortgagee had not set up hisclaim to priority 
on the basis of this redemption of the Zasrpeshgi, and it was held 
that he could not raise it in the later suit then under considera- 
tion. .The circumstances appear to be quite distinguishable from 
the facts of the present case ; the claim to priority arose directly 
out of the circumstances of the transaction of the puisne mort- 
gage ; it may be said in fact that that mortgage was in form a 
puisne mortgage but in substance partook of the nature of a prior 
mortgage. When the mortgagee was made a party as puisne 
mortgagee his claim to priority was directly chalienged, if he had 
any, and it was for himto raise it, As is stated in Kameswar 
Fershad v, Rajkumari Ruttan Kosr (1) “Where matters are so 
dissimilar that their union might lead to confusion, the construc- 
tion of the word ‘ought’ would become important ; in this case 
the matters were the same. It was only an alternative way of 
seeking to impose a liability upon Run Bahadoor”. The question 
there was whether in the mortgage suit a claim against “Run 
Bahadur” personally should have been made, That was a case 
where if was held that a particular ground of attack ‘ought’ to 
have been made, In Syed Mahomed brahim Hossein v. Ambica 
Persad Singh (2) the question was as toa ground of defence, but 
Similar priuciples appear to be involved, It is clear that the 
circumstances in the present case are quite distinguishable from 
those in the cases cited, the title as lessee here is entirely separate 
from the title as purchaser of the equity of redemption. 

lam therefore of opinion that this is not an instance where 
the defendant ought to have raised his claim to title as lessee 
whether regarded as one being governed by the principle of Syed 
Mahomed Ibrahim Hossein v. Ambica Persad Singh (2) or as 
governed by that of Radha Kishun v. Khurshed Hossein (3) and 
that therefore his defence is not barred under section 1r of the 
Code of Civil Procedure as being ves judicata. 

Asto the second question, namely merger, it appears to me 
that this is not a case of merger at all, No case of merger under 
section rrr of the Transfer of Property Act where there wasa 
mortgage in respect of the lessor’s interest has been cited to 
us, and it seems doubtful if merger as such can take place in 
such circumstances. Such cases are I think to be disposed of 
as Cases of accession under section Jo of the Act, and not as 


(1) (1892} L. R. 19 I. A. 234; L. L. R. 20 Cale, 70. 
(2( (1912) L. R. 391, A, 68; L L. R. 39 Cale. 527; 15 C, L, J. 4i 
(3) (1919) I, R, 471, A. 1131, L. R, 47 Cale. 662. 
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cases of merger. It is to be noted that the case of Rajah 
Kishendatt Ram v. Rajah Mumtaz Ali Khan (1) which was decided 
in 1879 and is cited sometimes in connection with questions of 
merger is evidently the foundation for sections 63, 64, 70 of the 
Transfer of Property Act, 1882, relating to accessions and acquisi- 
tions by a mortgagee in possession or by a mortgagor as the case 
may be. The case was discussed from the point of view of 
general equitable principles, and these are similar in cases of 
‘merger’ when so governed. It is not therefore necessary to 
decide whether the present isa case governed by the Transfer of 
Property Act or is one relating to ‘merger’ in the Mofussil to be 
governed by the case of Dulhin Lachhanbati Kumvri v. Bodhnath 
Tewari (2). 

As I have indicated, in my opinion the case is to be treated 
as one under section 7o as an accession to the mortgaged property, 
if at all; this is the third question raised in this suite In Rajah 
Kishendatt Ram v, Rajak Mumtaz Ali Khan (1) reference was 
made to Doe v. Pott (3) in which it was held that “if the lord of 
a manor mortgage it in fee, and afterwards, pending the security, 
purchase and take surrenders to himself in fee of copyholds held 
of the manor they shall enure to the mortgagee’s benefit, and 
the lord cannot lessen the security by alienating them.” Thus 
acquisition of a lease by a lessor was considered as an accession 
to the mortgaged property, and section 7o of the Transfer of 
Property Act is the Indian Statutory provision embodying the 
tule as to accession. The case of Raja Kishendatt Ram vy. Raja 
Mumtaz Ali Khan (1), related to acquisition by a mortgagee in 
possession which is dealt within section 63 of the Transfer of 
Property Act, (and also in section go of the Trust Act, 1882), but 
some of the matters there discussed would be equally important 
in the case of acquisition by a mortgagor. In the present case 
great reliance has been placed on the case of Surja Narain 
Mandal v. Nanda Lal Sinha (4), by Mr Ghose supporting the 
case of the respondent, This case has been discussed at some 
length in the case of Hirendra Nath Dutta v. Hari Mohan Ghose 
(<) the latter being a case on apportionment in Land Acquisition 
proceedings, the former being a case of mortgage. In this view 

(1) (1879) I. L. R, § Calc, 198; L. R. 61. A. 148. 

(2) (1921) L. R. 48 L. A. 485 ; 26 C. W. N. 565. 


(3) (1731) 2 Doug. 710., 
(4) (1906.) I. L. R. 33 Calc. 1212, 
(5) (1914) 18 C. W. N, 860. e 
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which I take it is not necessary to discuss the case of Surja Narain 
Mandal v, Nanda Lal Sinka (1) at length. It is sufficient to 
say that the learned Judges in the case of Hirendra Nath Dutt 
v. Harimohan Ghosh (2), found good reason to differ from the 
former case on the subject of merger, ‘pointing out that it had 
not fully appreciated the points in Raja Kishendatt Ram v. Raja 
Mumtaz Ali Khan (3). If the present had been a case of acquisi- 
tion by a mortgagor it would have been necessary to consider 
this matter in more detail to decide how far the question“ of in- 
tention was to be considered in cases of acquisition of a sub- 
tenure by the lessor ; but it seems to me that this case is to be 
finally disposed of on the ground that the only provision under 
which it could be brought being section 7o, and as that section 
does not provide for the case where the lessee acquires the equity 
of redemption, this is not acase of accession to the mortgaged 
property at all, 

I agree that the case should be m for the determination 


by the lower appellate Court of the question of fact whether the. 


tenancy of the defendant exists, 
A T: M . Case remanded, 
(1) (1906) I, L, R. 33 Calc. 1212. 


(2) (1914) 18 C. W. N. 860, 
(3) (1879) I. L. R. 5 Calc. 198; L. R. 61, 145. 
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Present: Lord Russell of Killowen, Lord Romer, 
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KESHARDEO CHAMRIA 
V. 
THE COMMISSIONER OF INCOME TAX, BENGAL. 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE 
at Fort WILLIAM IN BENGAL,] 


Revenue—Income tax—Consent decree in action over title to property=— 
Agreement between parties to share rents and profits—Whether to be 
assessed to igx as managers—Indian Income Tax Act (XI of 1922), 
section 41, 
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One K. Ca, sued one, R, fora declaration that he was entitled jointly with 
R. to certain family property. By a consent decree made in May, 1930, it was 
provided inter alia that K.C. and R. were each entitled toone half of the 
properties in question, and that a partition of the properties into two equal 
shares should be made accordingly, the division of the immoveable properties 
to be made by metes and bounds, In July, 1930, an order was made in the suit 
appointing the Official Receiver as receiver of the rents and, profits of the 
immoveable properties, with power to divide the income between K, C. and R. 
The Official Receiver never took possession under that order, and in April, 1931 
on K. C.’s petition, an order was made discharging the Official Receiver from 
further acting as receiver of the properties, the parties having meanwhile agreed 
that the Official Receiver should not take possession of the properties, that 
they should divide or invest the proceeds of the rents, and that either should be 
at liberty to apply for reappointment of the Official Receiver in the event of 
certain disagreements between them. That arrangement remained in force until 
August, 1933, when the Official Receiver was again appointed. He obtained 
possession in February, 1934, the parties having meanwhile divided receipts 
equally between them. K.C, having objected to assessments to income tax 
made upon him for the years ending March 31, 1934 and 1935, in respect of his 
receipts from the properties in question, contending that the assessments should 
have been made on him asa manager of the properties under section 41 of the 
Income Tax Act: 


Held, that that section had no application to the case inasmuch as K, C. and 
R. were never appointed receivers or managers of the properties, the order of 
April, 1931, neither doing so nor purporting to doso, The assessments were 
accordingly rightly made. 

Privy Council Appeal No. 52 of 1938 from a decision of the 
High Court, Fort William, Bengal, dated March 4, 1937, í Costello 
and Fanckridge, JJ.) on areterence to it by the Commissioner of 
Income Tax, Bengal under section 66(2) of the Indian Income Tax 
Act, 1922. ? 


The appellant, Keshardeo Chamria, was assessed to income tax 
in respect of income received from certain properties, the rents and 
profits from which he was sharing equally with one, Ramprotap, 
under a consent decree drawn up inan action arising out of a 
dispute over title to the properties. Keshardeo Chamria having 
objected that he should have been assessed asa manager under 
section 41, appealed against the assessments to the Assistant 
Commissioner of Income Tax, Bengal, who confirmed the assess- 
ments. The appellant accordingly required the respondent, the 
Commissioner of Income Tax to state a case for the opinion of the 
High Court. On that reference, the High Court decided that the 
assessments were rightly made, and Keshardeo Chamria now 


‘appealed to His Majesty. The facts are fully set gut in the judg- 


ment of the Board. e 


i 
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Sir T. J. Stvangman, K, C., and J. M. Pringle for the Appellant, 


J. M. Tucker, K. C., and Hubert Hull for the Crown. 
CC AV. 
Their Lordships’ judgment was delivered by 


Lord Russell of Killowen:—In this case the appellant 
appeals from a judgment.of the High Court of Judicature at Fort 
William in Bengal ona reference to it by the respondent under 
section 66(2) of the Indian Income-tax Act, 1922. 


The question referred was frame d thus :— 

“Whether in the circumstances described above the present 
assessee and Rai Bahadur Ramprotap Chamria were the managers 
of the properties appointed by or under any order of a Court within 
the meaning of section 41 of the Indian Income-tax Act and whether 
in the facts and circumstances given above the Income-tax Officer 
acted illegally in assessing the present assessee in respect of his 
share of the proper ty? ” 

The relevant facts and circumstances, which appear in the state- 
ment of case, must be stated. 

In the year 1929 the appellant instituted a suit in the High 
Court at Calcutta (No. 183 of 1929) against one Ramprotap, and 
a minor grandson of Ramprotap, alleging that he was the adopted 
son of Ramprotap’s deceased brother Amloke Chand. By way of 
relief hs claimed declarations that he was the son of Amloke Chand, 
and that he was entitled jointly with Ramprotap to certain properties 
specified in a schedule attached to his plaint, He also asked for 
an enquiry as to what other properties were joint and for partition. 
On the 23rd May, 1930, a consent decree was made inthe suit. 
The decree recited that the terms of settlement set forth in the 
schedule thereto had bsen agreed to by the adult parties and the 
guardian ad litem of the infant defendant, and that the Court was of 
opinion that it would be for the benefit of the infant defendant 
that the decree should be made. ‘The operative portion of the 
decree, so far as relevant, ran thus s= 

“ Jt is declared with the consent of the adult parties and the 
guardian ad item of the infant defendant by their respective 
counsel that the said terms ought to be carried out and the same 
are ordered and decreed accordingly and it is further declared 
with the like consent that the plaintiff is entitled to one equal half 
part or share of the residue of the joint estate mentioned in the 
said terms after setting apart the sum of Rupees Eleven lacks for 
allotment to the said Rai Bahadur Ramprotap Chamria in terms 
of clause 2 of the said terms and also setting apart premises No. 178, 
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Harrison Road, and No, 71, Cross Street, in terms of clause 4 of 
the said terms (the same into two equal parts or shares being 
considered as divided and hereinafter referred to as the said pro- 
perties) AND that the defendant Rai Bahadur Ramprotap Chamria 
is entitled to the remaining equal half part or share thereof. And 
it is further ordered and decreed with the like consent that a 
partition be made of the said properties with the appurtenarces 
into two equal parts or shares and that a commission do issue 


directed to Rai Bahadur Badridas Goenka and Radhakissen. 


Chamria both named inthe said Terms for the purposes also 
mentioned therein and it is further ordered and decreed with 
the like consent that the said Commissioners do take an account 
subject to the conditions mentioned in the said terms of the joint 
properties (including the loss and profits of the business carried on 
by Rai Bahadur Ramprotap Chamria) and submit a separate report 
along with the return hereinafter mentioned and make a division 
of the said properties into two equal parts or shares and as regards 
the immoveable properties make the same by metes and bounds 
where they shall see occasion with power to them to award 
compensation in money by way of equalising the said partition and 
all deeds and writings relating to the said properties in the custody 
or power of any of the parties are to he produced before the said 
Commissioners upon oath or solemn affirmation as the said Com- 
missioners shall direct. And it is further ordered and decreed 
with the like consent that the said Commissioners be at liberty 
to examine witnesses upon oath or solemn affirmation and do take 
the depositions in writing and return the same with the said Com- 
mission. And it is further ordered and decreed with the like 
consent that the said Commissioners do allot one equal half part 
or share of the said properties to the plaintiff to be held and enjoyed 
by him in severalty and the remaining one equal half part or share 
thereof to the said defendant Rai Bahadur Ramprotap Chamria 
to be held and enjoyed by him in severalty.” 

In fact the scheduled terms of settlement did not mention any 
specific items of the joint estate, although they provided for parti- 
tion “of the joint properties as mentioned above.” 

On the 28th July, 1930, an order was made in the suit whereby 
the Official Receiver was appointed receiver “ofthe rents, issues 
and profits of the immoveable properties belonging to the parties 
to this suit inthe plaint in this suit mentioned,” with liberty to 
divide the income into two equal shares and to pay one equal share 
to the appellant and Ramprotap respectively, The Official Receiver, 

; ‘ í 
ð 


e™ 
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however, never took possession under that order ; and on the and 
April, 1931, an order was made on the appellants petition in the 
following terms :— 

“It is ordered that the said order dated the 28th day of July 
last do stand varied in the manner indicated in the Schedule 
hereunder written and itis further ordered without prejudice to 
the rights of either party to apply to the Court for the re-appoint- 
ment of the said Official Receiver as the Receiver of the properties 
mentioned in the said Schedule (hereinafter referred to as the said 
properties) in the circumstances and on the conditions also men- 
tioned in the said Schedule and the said Official Receiver be and 
he is hereby discharged from further acting asithe Receiver of the 
said properties.”’ 

Tbe schedule to that order contained a copy of para. 5 of the 
appellant’s said petition which stated that since the order of the 
28th July, 1930, the parties had agreed as follows -— 

(a) that the Official Receiver shall not take possession of the 
following immoveable properties and shall, without prejudice to 
the right of either party to apply for reinstatement of the Receiver, 
be discharged from acting as Receiver in respect of such proper- 
ties :—[Then followed a list of the properties which included all 
the properties relevant to this appeal.] 

"(d) that the plaintiff (present assessee) and the defendant 
RKamprotap are jointly given liberty to realise the rents of the above 
properties on joint receipts, duly to make the necessary expenses 
thereout and to file rent suits, 

“(c) that the documents of title be kept in joint custody of the 
plaintiff Keshardeo and the defendant Ramprotap, 

“(a) that Ramprotap and Keshardeo are also given liberty to 
invest the money which will come to their hands or divide the same 
equally, 

“(e) that liberty be given to either party to apply for an 
order for re-appointment of Receiver of the rents, issues and profits 
of the abovenamed properties without any objection on the part 
of the other party in the event of their not being able to agree 
as to collections, disbursements, investments or distribution of 
the said rents, issues and profits and on such application being 
made by either party the other party shall consent to such 
appointment.” 

The arrangement so provided for remained in force until the 
23rd August, 1933, when on the application of the parties the 
Official Receiver was again appointed Receiver. He did not, 
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= however, obtain possession until about the 24th Fabruary, 1934. 


1939 The appellant and Ramprotap, while in possession, divided the 
receipts between themselves in equal shares. 
ve When called upon for a return of his income for the year ending 
The Commissioner of 
Income-tax, the 31st March, 1933, for the purpose of assessment for the year 
renee’ ending the 3xst March, 1934, the appellant (on the grst July, 
Lord Russell of 1933), under the head “Property” made a return of Nil, stating 
ee that “the properties are inthe hands of the Official Receiver and 
Joint Managers appointed in suit No. 183 of 1929 from whom 
the petitioner has not obtained his share” ; and also that “the 
income from properties . . . are liable to be assessed in the 
hands of the Receivers under section 41 of the Act.” The In- 
cometax Officer nevertheless assessed his total ircome at the figure 
of Rs. 48, 628, which included a sum of Rs. 33,920 under the 
head “Property” in respect of properties specified in the schedule 
to the plaint, andin the schedule to the order of the 2nd April, 
193%. The appellant appealed against this assessment, alleging 
that the assessment was wrong, as the properties ‘are in the hands 
of the Official Receiver appointed in suit No. 183 of 1929,” and 
further alleging that the assessment was wrong on the ground that 
his title, as claimed by him to the extent of a half share in respect 
of the properties, was disputed by Ramprotap. 
In regard to the assessment of the appellant for the following 
year ending the 31st March, 1935, the same procedure took place, 
The appellant returned Nil under the head “Property,” alleging 
that the assessment should be made under section 41 of the Act 
and that his. title was in dispute ; his total income was assessed 
by the Income-tax Officer at Rs. 54, 558, which included a sum 
of Rs. 28, 177 under the head “Property? in respect of the same 
properties as before; and the appellant appealed against that 
assessment. 
The Assistant Commissioner dealt with both appeals together, 
and confirmed both assessments. Itis clear from the confirma- 
tion order, which contains the grounds of his decision, that the 
matter was throughout dealt with on the footing that the appellant 
was the owner of an undivided half share of the properties in 
question, and that the contention raised on behalf of the appel- 
lant was that the assessments in respect of the properties should 
have been made under section 41 of the Act on the appellant 
and Ramprotap in respect of the entirety, and not upon each 
separately in respect of a moiety. The contention of the appel- 
lant’s pleader is stated thus=-"that according to an order of the 
e 


Keshardeo Chamria 
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Honourable High Court the management of the properties in 
question were taken away from the Official Receiver and made 
over to the assessee and Ramprotap whereby the two parties were 
authorised to collect rents jointly and meet the necessary expenses. 
It is therefore argued that the income was not allocated separately 
and should have been assessed onthe managers and not on the 
parties separately” ; and itis subsequently stated that in this con- 
nection the appellant relied on section 41 of the Act. 

The appellant, by two petitions, required the respondent to 
refer to the High Court several questions as being questions of 
law arising out of the Assistant Commissioner’s order. The res- 
pondent, however, was of opinion that the only contention of any 
substance was the appellant’s contention that as the property in 
question was under the joint management of himself and Ram- 
protap by or under the order of the 2nd April, 1931, “the tax 
in respect of itsincome can be levied only upon such managers 
by virtue of the provisions of section 41 of the Income-tax Act,” 
and that such matter would be covered by the question which 
he submitted for the Court’s decision. The respondent stated 
as his own opinion that section 4 had no application to the case, 
He thought that the decree of the 23rd May, 1930, declared the 
appellant and Ramprotap to be owners of the properties in equal 
shares, and that the question formulated should be answered, as to 
both parts, in the negative. 

The appellant being dissatisfied with the question as 
framed by the respondent, obtained an order of the High 
Court, dated the 30th July, 1935, ordering the respondent to 
-Show cause why he should not be required to state a case on 
the questions as framed by the appellant in his petitions, 
The case and the rule were heard together on the 26th and 27th 
January, 1937, and on the 4th March, 1937, the High Court 
delivered judgment, their answer to the question referred being 
“that the assessee and Ramprotap were not managers of the pro- 
perties appointed by or under any order of a Court within the 
meaning of Section 41 of the Indian Income-tax Act, and that 
the Income-tax officer did not act illegally in assessing the assessee 
in respect of his share of the property.” The appellant now 
appeals to His Majesty in Council from that judgment, An order 
was also made on the 4th March, 1937, discharging the order 
ofthe 30th July, 1936, and ordering the appellant to pay the 
costs of the application, From that order the appellant has not 
appealed. o 
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Their Lordships have thought it necessary to state the history 
A of the case at some length in view of the course taken by the 
Keshardeo Chamria arguments before the Board. The question for decision on this 
Ti E E i appeal is simply whether the question referred to the High Court 
Income-tax, has been correctly answered ; and it is not open to their Lordships 
Bongier, to go beyond the question or to consider matters outside its 

Lord Russell of limits, 

APARE Leading counsel for the appellant stated, in opening the 

appeal, that he did not contend that the assessment should have 
been made under section 41, because (as he explained in his 
reply) the section even if applicable was not in his view mandatory 
or compulsory. His main argument was based upon the view 
that there was no finding that the appellant was “owner” of the 
properly, that the decree of the 23rd May, 1930 did not 
establish ownership in him, that the question of the ownership 
of the properties was still in dispute in the partition suit, and 
that he could not be assessed under the head “ property ” in 
respect of buildings and lands of which his ownership (as required 
by section 9 of the Act) had not been established. Junior 
counsel for the appellant, however, took the unusual course of 
venturing upon ground which his leader had feared to tread, 
and relied whole-heartedly upon the provisions of Section 4I 
as being fatal to the assessment. 

Counsel for the respondent, however, argued that the appellant 
should not be allowed to travel outside the contention under 
Section 41. This, they said, was the only contention raised before 
the Assistant Commissioner; and the case stated, which under 
Section 66(2) is limited to questions of law arising out of the 
order or decision of an Assistant Commissioner, treats the point 
involyed as being merely the contention under Section 41. 
Further, it was pointed out that the High Court judgment, though 
touching on other points, treats Section 41 as the section with 
which the reference was directly concerned. 


Their Lordships are of opinion that this argument of the 
respondent’s counsel is well founded. They feel no doubt that 
the only objection to the assessment which was urged before the 
Assistant Commissioner was that the assessment could only be 
made under Section 41, that the decision of the Assistant Commis- 
sioner was given on the assumption of ownership in the appellant, 
and that the question of law referred under Section 66 consists 
simply of the question whether on that assumpti®n Section 41 
operated to compel the authorities to assess in respect of the 


az 
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entirety the two persons who were alleged to be acting as managers, 
and to prevent them from assessing one of the co-owners in respect 
of his moiety, 


In this view of the case the only question for their Lordships’ 
consideration is whether the case falls within Section 41; That 
Section provides as follows ;— 


“41-—In the case of income, profits or gains chargeable under 
this Act which are received by the Courts of Wards, the Adminis- 
trators-General, the Official Trustees or by any receiver or manager 
(including any person whatever his designation who in fact manages 
property on behalf of another) appointed by or under any order 
of a Court, the tax shall be levied‘ upon and recoverable from 
such Court of Wards, Administrator-General, Official Trustee, 
receiver or manager in the like manner and to the same amounts 
as it would be leviable upon and recoverable from any person on 
whose behalf such income, profits or gains are received, and all 
the provisions of this Act shall apply accordingly,” 


In their Lordships’ opinion the case does not come within 
the words of the section at all. The respondent and Ramprotap 
were nev:r appointed receivers or managers by or under any 
order of the Court. The order of the and April, 1931, did not 
do so, nor did it purport to do so. ‘It follows, therefore, that 
the section has no application to the case, and that the question 
referred was correctly answered by the High Court. 


It is\ unnecessary for their Lordships to express any opinion 
upon the various other points which’ were argued before them. 
If the appellant desired to enlarge the area of the questioa referred 
or to add other questions, so as to raise those points, it was open 
to him to appeal against the order which discharged the rule, 
That he has not done. 


Neither is it necessary to decide whether the consent decree 
operated to establish that the lands specified in the schedule to 
the plaint formed part of the joint -:estate, a question which, it 
was said, was still in dispute; although as at present advised their 
Lordships feel great difficulty in understanding how partition can 
have heen ordered of parcels which were not ; ascertained and for 
the ascertainment of which no machinery was provided, or how 
under the orders of the 28th July, 1930, and the 2nd April, 1931, 
the income of the properties therein mentioned was divisible in 
moieties, except upon the footing that those properties formed 
part of the jaqjnt estate, 
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For the reasons indicated, their Lordships are of opinion that 
this appeal should be dismissed and they will humbly so advise 
His Majesty. The appellant will pay the respondent’s costs of 
the appeal. 

© W. W. Box & Ca: 


Solicitor, India Office è 


Solicitors for the Appellant. 


Solicitors forthe Respondent, 


R C CG Appeal dismissed. 
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Ds 


AMULUK CHAND OSWAL.* 


Civil Procedure Code (Act V of 1908), Section 29—Court to which a decree is 
sent for execution must be a Court of the same pecuntary jurisdiction as 
the Court which sends_the decree—Objection to the order of transfer, if 
under section 47 of the Code of Civil Procedure— Order, if appealable. 


The transferee Court to which a decree is sent for execution, as contemplated 
by section 39 of the Code of Civil Procedure, must be a Court of competent juris- 
diction that is a Court which has the same pecuniary jurisdiction as the transferor 
Court 2 ' 


Durga Charan Vojumdar v, Umatara Gupta (1) and Skamsundar Saha v. 
Anath Bandhu Saka (2) referred to. 


A judgment-debtor is not precluded from filing an objection against an exparte 
order for transfer of a decree, though no appeal had «been preferred against such 
an order or the appeal has become barred by time. 

Such an objection would be one under the provisions of section 47 of 
the Code of Civil Procedure and any order passed thereon would be appealable. 

Appeal by the Decree-holder. 

The material facts appear from the judgment. 

Messrs. Gopendva Nath Das and Indir Chandra Ghose for the 
Appellant, 


* Appeal from Appellate Order No. 169 of 1939, against the order of K, K. 
Hazra, Esq., District Judge of Assam Valley Districts, dated the 21st June, 1939, 
reversing that of Moulvi A. Ahmed, Special Subordinate Judge, Assam Valley 
District, dated the 23rd of March, 1939. 

(1) (1889) I. L. R. 16 Calc. 465. m 

(2) (1910) I, L. R. 37 Cale. 574, ° 


Vor, LEX, | HIGH COURT, 


Myr, Binayak Nath Banerjee for the Respondent. 
The judgments of the Court were as follows : 


Nasim Ali, J.:—-This is an appeal against the order of the 
District Judge, Assam Valley Districts, dated the 21st June, 1939, 
reversing an order of the Special Subordinate Judge of the same 
district made on the 23rd of March, 1939. 


v 


The appellant obtained a money decree against the respondent 
in the Court of the Special Subordinate Judge on the roth March, 
1927. He applied for transfer of this decree for execution to the 
Presidency Small Cause Court, Calcutta on the gth February, 1939. 
On the roth February, ' 1939, the Subordinate Judge issued the 
necessary certificate of non-satisfaction of decree of the Court of 
Small Causes, Calcutta for execution and transferred the decree 
to that Court without giving any notice to tbe judgment-debtor. 
Thereafter the Small Cause Court arrested the judgment-debtor in 
execution of the decree, On the 23rd March, 1939, the judgment- 
debtor made an application before the Subordinate Judge, Assam 
Valley Districts who made the order for transfer for recalling the 
said order, The learned Subordinate Judge refused this prayer of 
the judgment- debtor. The latter thereupon appealed to the District 
Judge. The learned District Judge allowed the appeal and recalled 
the order of transfer made by the Subordinate Judge. Hence this 
appeal to this Court. 


The first point urged by Mr. Das in support of this appeal is 
that the learned District Judge was wrong in recalling the order 
inasmuch as the order was good in law though it was made ex parte, 
The learned District Judge has found that the order of transfer 
was bad in law inasmuch as the decree was above Rs, 2000 and the 
Small Cause Court, Calcutta has no power to execute decrees 
exczeding Rs. 2000. Mr. Das’s contention is that the view taken 
by tne learned District Judge is wrong inasmuch as there is no 
limitation as regards the pecuniary jurisdiction in cases coming 
under section 39, clause (1) of the Code of Civil Procedure. His 
argument is that clause (ii) of the said section expressly refers to 
the jurisdiction of the Court, but clause (i) does not mention 


anything about the competency of the Court. The opening words | 


of clause (i) of section 39 are in these terms :—“* The Court which 
passed a decree may, on the application of the decree-holder, send it 
for execution to another Court.” It was argued by Mr. Das that 
the expression “ another Court ” includes Court of any jurisdiction 
viz., that of g Munsiff or a Subordinate Judge and consequently a 
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decree passed by a Subordinate Judge cannot be transferred for 
execution to the Court of a Munsiff. Iam unable to accept this 
contention. Section 6 of the Code runs thus; “ Save in so far as 
is otherwise expressly provided, nothing herein contained shall 
Operate to give any Court jurisdiction over suits the amount or 
value of the subject matter of which exceeds the pecuniary limits 
(if any) of its ordinary jurisdiction. There is no express provision 
in section 39, clause (i) that the transferee Court may be a Court 
of any pecuniary jurisdiction. The transferee Court contemplated 
by section 39 must be therefore a Court of competent jurisdiction, 
that is, a Court which hasthe same pecuniary jurisdiction as the 
transferor Court. This view is supported by the decision in the 
cases of Durga Charan Mojumdar v. Umatara Gupta (1) and 
Shamsundar Saha vw, Anath Sandhu Saha(2) The learned 
District Judge was, therefore, right in holding that the order of 
the Subordinate Judge transferring the decree for execution to the 
Small Cause Court, Calcutta was bad in law. 

Mr. Das next contended that the learned District Judge had no 
jurisdiction to set aside an order made by the Subordinate Judge 
rejecting the judgment-debtor’s objection to the order of transfer. 
It was argued by him tbat the order of transfer, though it was 
ex farte, being an order under section 47 of the Code was appeal- 
able and as that appeal was barred by time, the judgment-debtor 


was precluded from questioning the validity of the said order by 


another petition under section 47 of the Code of Civil Procedure. 
I am unable to accept this view, The order for transfer was made 
ex parte. The judgment-debtor no doubt did not appeal against that 
order in time. There is nothing in the law which’ precludes him 
from raising his cbjection to the said ex azte order under section 47 
of the Code. This he did. This objection is an objection relating 
to the execution of the decree as it isan objection relating to the 
first step in execution. His objection was overruled by the Sub- 
ordinate Judge. The order of the Subordinate Judge, therefore, 
was an Order under section 47 and was consequently appealable 
tothe District Judge. The District Judge had, therefore, jurisdic- 
tion to set aside the order of the Subordinate Judge. 

The points taken by the learned Advocate for the appellant fail 
and this appeal is, accordingly, dismissed. ‘There will be no order 
as to costs. 

Rau, J. :—I agree. 

P, R, Appeal dismissed, 
(1) (1889) I. L. Re 16 Calc. 465. (2) (1910) I, L. R. 37 Cale. 574. 
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~ Present: Lori Romer, Sir George Rankin and Mr. . 
M. R, Jayakar. 


SRI NADIMPALLI NARAYANARAJU AND ANOTHER 
V. 


: YENNAMSETTI SURYANARAYUDU AND OTHERS, 
[ON AFPEAL FROM THE HIGH COURT OF JUDICATURE AT Mapras], 


Madras land tenure—Person holding part of village on under-tenure Jor 
small annual payment—Whether a "landholder’ — Whether entitled to 
eject ryots— Madras Estates Land Act (I of 190°), Sections 6 and 9. 

A minor post settlement inamdar holding under a grant of both varams on 

a permanent kaltubadi is a landlord within the meaning of the Madras Estates 

Land Act, 1903. i 
Accordingly where the title of certain plaintiffs, if made out, was to a 

permanent under-tenure of a portion of a village ona small annual payment 

(by whatever na me described) ; 


Held, that the interest claimed clothed the plaintiffs with the character 
of landowners, and put the cultivating tenants under them in the position of 
ryots to whom sections 6 and 9 of the Act of 1908 applied. 

Privy Council Appeal No. 39 of 1937, from a decree of the 
High Court, Madras, dated October 3I, 1935. (Stone and 
Pakenham Walsh, JJ.) reversing a decision of the Subordinate 
Judge, Vizagapatam, dated Decemb er, 17, 1927. 


Of the five ‘respondents to this appeal, the first three were in 
possession of the lands forming the subject matter of the proceed- 
ing the remaining two being impleaded as persons claiming title 
to the lands as against the plaintiffs The decree under appeal 
did not decide the question of title, but dismissed the plaintiffs? 
claim to eject the first three respondents on the ground that they 
(the plaintifs) were “landholders” within the meaning Of the 
Madras Estates Land Act, 19¢8, and so debarred by section g 
of the Act from maintaining an action of ejectment against a 
ryot, 

The plaintiffs claimed to derive title under a grant made in 
1811 to the eldest of three brothers whose estate was joint, but 
who later separated. One of the brothers, Gajapatiraju, died in 
1859, being succeeded as to his third share by two daughters, 
The plaintifig Claimed as purchasers from the sons of Gajapatiraju’s 
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elder daughter, The last two respondents were grandsons of the 
younger daughter who died in 1918, The plaintiffs claimed that 
on her death Gajapatiraju’s whole share vested in the elder sister, 
and that they duly obtained it by purchase from her three sons, 
In the present action they claimed to eject the first three respon- 
dents from their possession of one half of the share to which the 
plaintifs claimed to Le entitled as against the last two respon- 
dents, the validity of that claim being the sole issue in the present 
proceedings. The Subordinate Judge held in favour of the plaint- 
tiffs, but the High Court decided against them on the ground that 


‘they were landholders within the meaning of the Act of 1908. The 


plaintiffs now appealed to His Majesty. 
~ P. V. Subba Row forthe Appellants. 


S. Ayam, {or the first three Respondents. 

C, Sidney Smith for the last two Respondents. 

C. A, V. 

Their Lordships’ judgment was delivered by 

Sir George Rankin :—-This is an appeal by the plaintiffs from 
a decree of the High Court of Madras (16th October, 1937), 
dismissing a suit brought in the Court of the Subordinate’ Judge at 
Vizagapatam to recover possession of certain agricultural lands in 
the village of Thagarampudi. The trial Courts decree (17th 
December, 1927), had been in favour of the plaintiffs, Of the 
defendants to the suit (who numbered 1g) five are respondents to 
this appeal ; the first three respondents (defendants 3 to 5) being 
the persons in possession of the suit lands, while respondents four 
and five (defendants 14 and 15) are impleaded as persons claiming 
title thereto as against the plaintiffs, 

Much of the detail of the case has for the purposes. of this 
appeal become unimportant ; since the decree appealed from did 
not decide the question of title disputed between the plaintiffs and 
respondents four and five, but dismissed the plaintiffs’? Claim to 
eject the first three respondents on the ground that the plaintiffs 
were landholders within the meaning of the Madras Iistates Land 
Act (Madras Act Iof 1908) and by section 9 thereof could not 
maintain ejzctment in the Civil Court against a ryot. 

The plaintiffs claim title under Exhibit C, an instrument dated 
trth May, 1811, which is expressed as follows :— 

“ Patta, dated Saturday the 3rd day of Vaisakha Bahulam of 
the year Prajotpatti (11th May 1811), executed and granted by Sri 
Narayana Gajapathiraju Mabarajulingaru, to Nadimpalli Venkata- 


patiraju. 
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“Whereas in the village of Thagarampudi of my mo&hasa (lands 
granted either free as reward cr on light rent) Vaddade taluk, I 
have granted to you land fetching a fixed rent of Rs. 300, as 
manyam, and ro visams (Yth part) of land known as the yudika 
manu garuvu (name of land) for a tope to be planted thereon, you 
shall bring them to extensive cultivation and profits, and be living 
happily, enjoying the same hereditarily.” 

The grantor was tke proprietor of the estate of Vizianagaram 
and the grantee Venkatapatiraju was ‘the eldest of three ‘brothers 
who were joint. The other two were called Murtirajs and Gajapati- 
taju. By what right the grantor could afterwards n odify his grant 
is a question which has not been clearly answered, but by a letter 


‘to` the grantee dated 2rst August, 1826, he purported to impose for 
ithe future a rent or payment of Rs. 5o per annum and this has ever 
since been paid. The terms of the letter are as follows :— 


“In respect of the land granted to you in the village of 


 Thagarampudi, a reduction of Rs. 5o bas been ordered from the 
“current year Vijaya, and deducted out of your mugara, So, you 
‘shall pay these Rs. 5o every year in our Sirkar and be obtaining 
. receipts, ”- 


The lands were at first enjoyed by the joint family, but the 
brothers separated and each became entitled to a one-third share 
therein, At some date. which is not now material they appear to 
have divided the lands between them each paying to the zemindar 
Rs. 16-10-8. The plaintifs are great grandsons of the original 
grantee Venkatapatiraju who was the eldest brother, but their suit 
has reference to the one-third shire of the youngest brother Gaja- 
patiraju of which they claim to be purchasers. They seek to obtain 


possession of one-half only of that one-third share, and the pedigree 


table of Gajapatiraju’s branch will assist to show how they deduce 
their title. 
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Gajppatiraji (d. 1859). 
t 








SS 
| : l 
Datla Chinna 
Pedda Appala 
| (d ‘ea 
Jagannand 
| (adopted son d. 1910). 


Doo 4 
Lakshmi Hariraju Appala 
(Vendor to (vendor to (vendor to 
plaintiffs) plaintiffs) plaintiffs) | 








| 
Respondent 4 Respondent 5 
(defendant 14) (detendant 15) 


Gajapatiraju died in 1859 leaving a widow and two daughters, 
In 1861 the widow relinquished her interest and the daughters 
became entitled. In 1918 the younger daughter Chinna Appala 
died leaving her sister and two grandsons by a pre-deceased son 
(respondents four and five) The plaintifis say that thereupon 
the whole of Gajapatiraju’s interest vested in the elder daughter 
Datla Pedda ; that in rọrọ Datla Pedca’s three sons were the 
reversioners of her father, and that she relinquished her interest so 
as to accelerate theirs. The plaintiffs by sale deed dated 27th 
April, 1921, purchased from these three sons of Datla Pedda the 
whole of the interest of her father Gajapatiraju for Rs, 32,000. On 
24th September, 1924, they brought the present suit to recover 
possession of the half share in Gajapatiraju’s lands which his 
younger daughter Chinna Appala had possessed. The first three 
respondents were also in possession of the other half share 
(which Datla Pedda had possessed) but as they had certain 
rights therein as mortgagees this other half share was not included 
in the suit, 

Respondents four and five claim title to the suit lands by say- 
ing that the instrument of 181r has long since ceased to have 
effect ; that it created no more than a service tenure neither heri- 
table nor transferable but resumable at will; that onthe death of 
Gajapatiraju the lands were sequestered or resumed by the 
zemindar and regranted as anew tenure to his widow; and that 
on her death one half was granted to each of her two daughters 
separately. Hence respordents four and five claim to be entitled 
to the lands held by their grandmother Chinna Appala which 
are the lands in suit. Whether or not on this case the first three 
respondents could claim to have a ryoti interest im the lands, it 

A . 
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is clear that the plaintiffs could have no interest at all, The 
plaintiffs do not seek to avail themselves in any respect of the case 
made or evidence adduced by respondents four and five. 

The first matter for consideration is the case made by the 
plaintiffs for ejectment of the first three respondents. These 
respondents are the cultivators in possession of the lands in suit. 
. They or their ancestors (at some date not readily ascertainable) 
became tenants of the plaintiffs’ vendors or their predecessors, 
Notice to quit has been given to these respondents but they claim 
that they are ryots with occupancy right who cannot be ejected 
by the Civil Court. The plaintiffs who have to succeed upon 
the strength of their own title disclose a title of which the root 
is the grant of 1811, and the question is as to the character of the 
right which they allege and prove. At one stage of the case it 
appears to have been contended (r) for the plaintiffs that the 
grant merely gave to the grantees the &udivavam interest on 
favourable terms (2) for the first three respondents, that agricu- 
tural tenants were on the land at the time of the grant so that it 
gave to the grantees the me/varam interest only. It is now con- 
ceded, ho wever, on both sides, and very properly, that the grant 
of 18rr was of both garams., Their Lordships are unable to 
attach importance forthe purposes of this appeal to the docu- 
ments upon which the plaintiffs based a contention that the 
zemindar had treated the grantees under Exhibit C as ryots giving 
them the usual ffrayati leases. The operation and effect of 
Exhibit C as a document of title cannot be determined upon 
the basis of subsequent documents which contradict it on 
essential matters. Their Lordships are not satisfied, on the other 
hand by any of the exhibits that at the date of the grant of 1811 
agricultural tenants other than the grantee were already on the 
land. l 

The question which presents itself on the threshold of the 
case, and which has been decided by the High Court against the 
plaintiffs, is whether the interest granted by Exhibit C is one which 
constitutes the plaintiffs landholders within the meaning of the 
Act of r908. The words mokkasa and manyam occur in the grant 
and both appear in Wilson’s Glossary as meaning in the south 
of India lands held either at a low assessment or altogether free 
on concition cf or in consideration of services. The word fnam 
does not appear in the terms of the grant. The word muzara 
appears in the letter of 1826 and the words mugaza-vasathi appear 
in some of the later documents : they are said to mean “allowance” 
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cr “remission.” The word kažłuġadi (trdnslated by “quit rent” for 
want of a nearer word) appears in the plaintiff? conveyarice 
of 27th April, 1921, to describe the annual payment under Ex- 
hibit C. But the title upon which the plaintifs seek. ejectment 
is put forward asa transferable and heritable right to the lands 
under Exhibit C upon payment to- the zemindar of the annual 
sum of Rs, 500r a Cue propcrtion thereof. If this would cons- 
titute the plaintiffs ‘“Jancholders” ‘under the Act of 1908 than the 
first three respondents claim to be ryots entitled toa permanent 
right’ of cécupancy under section 6 and protected from ejectment 


.by the Civil Court under section 9 of the Act. 


The definitions which bear upon the question whether the 
plaintiffs’ title if made out gives them the status of a “landholder” 
are to be found in certain sub-sections of section 3 of the Act. 


“By sub- section (2), ‘Estate’ means— 
(a) any permanently ad estate or temporarily settled 


gemindari ; 
(5) any portion of such permanently settled estate or tem- 


‘porarily settled zemindari which is separately registered in the 
‘Office of the Collector ; 


(c) any unsettled palaiyam or jagir ; 
(4) any village of which the land-revenue alone has been 
granted in inam toa person ‘not owning the kudivaram thereof, 
provided that the grant has heen made, confirmed or recognised 
by the ‘British Government, or any separated pait of such 
village ; > 

(e) any portion consisting of one or more villages of any of the 
estates specified above in clauses (a), (4) and (¢) which is held on 
a permanent under-tenure. 


By sub-section (5), “Landholder” means a person owning an 
estate or part thereof and includes every person entitled to collect 
the rents of the whole or any portion of the estate by virtue of any 
transfer from the owner or his predecessor in title or of any order 
of a competent Court or of any provision of law. 

By sub-section (11) ‘Rent’ means whatever is lawfully payable in 
money or in kind or in both to a landholder for the use or occupa- 
tion of land in his estate for the purpose of agriculture. 

By sub-section (15), ‘Ryot’ means a person who holds for 
the purpose of agriculture ryoti land in an estate on condi- 
tion of paying to the enero net the rent which | is legally one 


‘Upon it, . s 
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By sub-section (16), ‘Ryoti land’ means cultivable land in an 
estate other than private land.” 

On these definitions “it is to be observed that clause (d) of 
sub-section (2) relates to a grant made prior to the Permanent 
Settle-ment and toa village not now part of a zemindari whereas 
clause (e) relates (though not exclusively) to villages which 
are part of a z2mindari but are held on permanent under- 
tenure. The lands now in question do not constitute a 
village but are only part. of a village and they cannot be 
held to come within any of the clauses which define the word 
“estate.” On the other hand the word “estate” as-employed in 
the Act has not the abstract meaning “quality or quantity of the 
interest of the holder.” The plaintiff»? title if made out can only 
constitute them “landholders?” upon one or other of two grounds. 
First, that they come within the words in sub-section (5) “or part 
thereof.” Secondly, that they -are within the extended meaning 
given to the word “landholder” by the provision that it “includes 
every person entitled to collect the rents of the whole or any 
portion of the estate by virtue of any transfer from the owner or 
his predecessor in title.” The application of these expressions 
to what have been called “minor inams’’ has been considered by 
the High Court of Madras in a series of decisions. In rọr2 in 
Se Appalanarasimhulu v. M. Sanyasi (1), it was held by Sundara 
Ayyat and Sadasiva Ayyar JJ. that though a minor inam was not 
an “estate” within the Act the inamdars were landholders because 
“there is no reason why the holder of an under-tenure should 
not be held to be a person entitled to collect rents of a portion 
of the estate out of which the under-tenure is carved.” The learned 
judges considered that “if the tenure-holder is not bound to make 
any payment tothe zemindar for his tenure he will then be a 
person owning a part of the estate.” In Gadadhara v. Surya- 
narayana (2), Wallis C. J, dissented from the conclusion that a 
minor inamdar was a “landholder.” He wes of opinion that so long 

as the z2mindar reserves an interest to himself, as by way of rent, no 
"matter how insignificant it be, he continues to be the owner. 
He considered that in the definition of “rent” in sub-section (11) 
the words "in his estate” could not apply to an inamdar and exclud- 
ed such a person from the extended meaning given by the clause 
which refers to persons entitled to‘ collect the rent of a portion of 
an estate, Sadasiva Ayyar J. however held the inamdarto bea 


r (1) (1912) İ. Ly R. 38 Mad. 33. 
(2) (1921) 1. [ Ry 44 Mad. 677. 
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landholder on both of the grounds already mentioned. As to the 
first ground, he laid stress on the fact that in tbe case of an entire 
village clause (e) of section 3 (2) treats a permanent under-tenure 
as an estate and its holder as owner of the estate. He considered 
that there was already a catena of decisions in the High Court 
that a minor inamdar was a landholder. When this case came 
before three judges on Letters Patent Appeal, Ayling J. took the 
view that “it may bé conceded at once that so long as the zemindar 
reserves to himself a quit-rent the inamdar cannot be regarded 
as the owner of the lands in the ordinary legal meaning of the 
term.” Buton the second ground he thought it clear that when 
the inamdar’s grant was only of the melvaram it was a transfer 
by the owner of the right to collect the rent of a portion of the 
estate. Where, however, the grant was of both varams he had 
more difficulty but came to the same conclusion: “When we 
say that the grant was of both varams we merely mean that the 
rights of the grantee in respect of the land were not limited by 
the necessity of respecting the right of any person possessed of 
the &udivaram at the time of the grant.” Coutts-Trotter J. pro- 
ceeded entirely upon the second ground observing that he was 
unable to gather from the language of this Act any general inten- 
tion with regard to the position of minor inamdars. Kumaraswami 
Sastri J. held that a minor inamdar was not a landholder where 
the grant to him was of both the vasams. He thought that if 
the grantee was himself the occupancy ryot at the time of the 
grant, it could not divest him of that character and convert his 
sub-tenants into occupancy ryots; while if the land was at the 
time in the absolute disposal of the grantor, the object of the 
grant was to allow the grantee to occupy and enjoy the lands on 
fayourable terms and not to create minor landholders. In such 
cases he considered the grantee could not be regarded as collec- 
ting rents from himself by virtue of the grant of the melvaram. 
The result of the Letters Patent Appeal was that bya majority © 
cf two judges to one the minor inamdar was held to be a 
landholder. 

The matter came before a Full Bench in Svrakmayya v, 
Achivaju (1) where the patta had been held to bea grantin inam 
and not a mere lease on favourable terms to a jivayati tenant. The 
question was framed as follows : 

“Where a zamindar makes a postsettlement inam grant of a 
portion of a village with both varams on a permanent kattubadi, is 


(1) (1922) I. L. R. 45 Mad. 716. j 
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the grantee a landholder within the meaning of section 3 (5) of the 
Madras Estates Land Act 2?” 


Schwabe C, J. thought that such an inamdar was not owner 
of a part of the estate and was not entitled to collect rent by 
virtue Of any transfer. The provision ag to persons entitled to 
collect rent was in his Opinion intended for purchasers of part 
of an estate, mortgagees, or farmers of an estate and did not 
apply to an inamdar collecting rent under leases granted by him- 
self, Oldfield J. found the considerations upon each side to be 
evenly balanced and the question difficult, He thought the liabi- 
lity of the inamdar for quit rent need not be regarded as incon- 
sistent with the character of landholder under the Act but that 
in any case a grantee of both varams of a part of a village was a 
person entitled to “collect the rent by virtue of a transfer from 
the owner,” and that this very general language could not be read 
subject to an unexpressed restriction, Phillips J. held that the 
word “owner” was applicable to the inamdar notwithstanding 
the reservation of an annual payment and that the grantee of both 
varams was entitled to collect rents which would previously have 
been payable to the grantor, Devadoss J. relied much on the 
definition of “estate” as excluding mere parts of villages ; 


“The word estate does not mean land but all the rights, 
liabilities and duties attaching to or incident to certain classes of 
tenure as defined by section 3 (2). The words ‘part of an estate’ 
have been put into the definition of lJanaholder so as to include 
the transferee of a portion of the estate either by operation of law 
or by act of parties. An inamdar is not a transferee of the whole or 
any portion of the estate,” 


He further considered that where the grant is of vacant land 
the inamdar is not to be considered as having the right to collect 
rent but as having the &udivaram right himself plus a portion of the 
melvaram, and does not lose the character of ryote. Venkatasubba 
Rao j. regarded the definitions of “estare” and “landholder® as 
inconsistent but thought it more in consunance with the intention 
of the legislature to regard minor inamdars as landholders. He 
considered that they were owners of part of an estate notwithstand- 
ing liability for Aatéebadé ana that they came within the language of 
sub-section (5) as persons entitled to collect’ rents. 


By this decision of three judges against two, after long debate 
and much difference of opinion it was established by authority of 
the highest Coyrt of the Province in March, r922, that the minor 
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post settlement inamdar holding under a grant of both varams on 
a permanent &attubadi isa “ landholder,” under the Act of 1908. 
This decision was confirmatory of a course of decisions that had 
been given since rgtz and earlier though not without some dissent. 
For a considerable number of years tenants under such inamdars 
have been entitled to rely upon the special protection granted by 
the Act to ryots and their Lordships would be loath to disturb 
titles taken or dealt with on that footing, They do not conceal 
from themselves that neither of the two grounds above-mentioned 
is free from difficulty. They discard all argument from the pre- 
sumed general intention of the Act as treacherous and inconclusive. 
But they cannot agree that “ part of the estate”? or “ portion of 
estate °? does not refer to the land itself by the word “ estate ”, 
nor do they feel ary confidence in the doctrine that so long as the 
zemindar reserves any interest however insignificant a permanent 
grantee from him cannot be the owner. It may be that the words 
“ or part thereof ” were given a place in the definition of landholder 
without full appreciation of their effect in connection with the 
definition of “ estate": but there is no presumption to that effect ; 
the words cannot be ignored’: and good reason must be found in 
the Act itself for restricting their prima facie meaning, Their 
Lordships, as to the second ground, notice that not only does the 
definition of “ estate” employ the word “ estate” bnt the defi- 
nition of “ landholder ” employs the word “ rents ” and the defi- 
nition of -“ rent” employs the word “ landholder”. They feel 
more difficulty than was felt by the majority of the learned judges 
in Madras in regarding the extension, given to the meaning of the 
word “landholder ” by the clause as to collection of rents, as 
applicable to an inamdar. But on either ground they are satisfied 
thatthe Full Bench decision of r922 represents a careful and 
reasonable solution of a stubborn ambiguity in the Act, and that 
it ought not now to be over-ruled having regard to the time 
which has elapsed ‘and to the character of the interests affected 
thereby, They are wholly unable to distinguish the present case 
so as to regard the reasoning of the majority of the Full Bench as 
inapplicable thereto, nor can they hold that Exhibit C is a mere 
jirayati patta on favourable terms. The plaintiffs’ title, if it be 
made out, is to a permanent under-tenure of a portion of a village 
ona small annual payment by whatever name the payment may 
be described. In their Lordships’ judgment they claim an interest 
which must be held to clothe them with the character of landowner 
and to put the cultivating tenants under them ifthe position of 
@ 
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tyots, to whom sections 6 and g apply. The plaintiffs’ claim to eject 
_the first three respondents must therefore fail, 

It was contended that even so the High Court ought not to have 
dismissed the suit without deciding the dispute as to title between 
the plaintiffs and respondents four and five. Their Lordships, how- 
ever, are not prepared to remand the case for a decision on this 
point. Having regard “to their pleading the plaintiffs have no right 
to such an order since they impleaded respondents four and five 
„without asking for any declaration as to title against them and 
merely as persons who might object to the relief sought against 
the first three respondents. The matter is one to be decided now 
upon the balance of convenience-to the partieson both sides and 
their Lordships see nothing to induce them on this point to inter- 


fere with the decree of the High Court which has left the question 


of title open, . 

. Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed. The appellants will pay one set ‘of costs 
to the first three respondents and another to the fifth respondent. 


Douglas, Geant & Dold è Solicitors for the Appellants. - - 


Barrow, Rogers & Nevile and Harold Shephard ; Solicitors for., 


the Respondents. 
R: C-C Appeal dismissed, 
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Before Mr, Justice R.. C. Mitter and Mr. Justice 
A. S. M. Akram, 


S\IYED ABDUL JABBAR AND ANOTHER 
V. 
JITENDRA KUMAR PAL CHOUDHURY anD oruers.* 


Revenue sale—Setting aside of ~Assam Land and Revenue Regulation (lof 
1886), sections 65, 72, F7 Dy 82-—Irregularity—Sale in contravention of 
section 77 ~25 percent of purchase money to be deposited immediately— 
Default of co-proprietor iu paying revenue—Procedure to be follawed—~ 
Inclusion of arrear in next kist instead of sale Lumping the arrears ~ 
Application to the Commissioner as to irregularity, when to be: made, 


* Appeal from Original Decree No. 203 of 19% 7 with Cross-objection, against 
the decree of Satya Saran Guha, Esq., Subordinate Judge, ist Court, of Sylhet, 
Gated the 14th CoE ty 1937, nas 
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A sale for arrears of revenue cannot be annulled by a Civil Court under the 
provisions of the first paragraph of section 82 of the Assam Land and Revenue 
Regulation of 1836, on the ground of its having been made cor.trary to the 
provision of section 77, that is, the purchaser at the revenue sale not depositing 
immediately twenty five per centum on the amount of his bid, in the absence of 
a proof that the plaintiff has sustained substantial injury by reason of the neglect 
of that provision, 


The default of separate accounts gives the Deputy Commissioner power to 
declare that the entire estate will be put tosale ata future date and the default 
of other proprietors in not paying up those arrears within the time limited by 
section 76, that is, 10 days-gives the Deputy Commissioner jurisdiction to put 
into effect what he had previously declared. The entire estate can, however, be 


_ put up to sale, if, and only if, on merging the accounts of the separate accounts 


into one account, an arrear appears. The nett balance has to be -struck up to 
the kist date for which he intends to put it up forsale. He has jurisdiction 
to include the arrears of the next kist provided that the advertisement be for the 
sale of that kist also. 


` 


Sheik Haji ) utsaddi Mian v., Mohamed Idris (1) followed. 


Lumping the arrears tor the May kist with the arrears for the September kist 
does not constitute an irregularity, as not being contrary to any provision of the 
Regulation. 


Section $2 in effect lays down thata “Civil Court can annul a sale on the 


. ground of irregularity resulting in substantial injury. The section however is 


worded in a negative form. Sub-section (2) puts further limitations on the 
powers of the Civil Court The suit for annulment must be brought within a 
year of the finality of the questioned sale and secondly ‘the irregularity com- 
plained of must be specifed in the application made to the Commissioner under 
s.ction 9. This last ground is to be specified in the application whether the 
suit is instituted beyond or within a year. l 


The right to pay the May kist is gone on the date fixed for sale. 


On the opening of a separate account under section 65 of the Assam Land 
and Revenue Regu lation, 1886, the liability of the proprietors still continues to be 
joint and several. 


The provisions of Assam Land and Revenue Regulation, 1886, are similar to 
that of the Bengal Land Revenue Sales Act, 1859. The Regulation, however, 
is more solicitous for the rights of the Crown, for unlike Act XI of 1859 it 
continues the joint and several liability of the proprietors even after the opening 
of separate accounts. It further holds out a greater inducement to the other 
proprietors to pay up thearrears of a separate account and so purchase it, 
when for the separate account in arrear either no bids or insufficient bids had 
been offered, for the proprietor who comes forward and pays-up the arrears, 
acquires the separate accounts free from encumbrances, 


Appeal by Defendants Nos. 6 and 7. 


Suit to set aside a revenue sale, 


(1) (1915) 19 C. W. N. 764. 
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The material facts appear from the judgment. 


Dr S C. Basak, Messrs. Priyanath Dutta and Amiya Kumar 
Shome for the Appellints. 


Messss, Amarendra Nath Bose, Kamaprosad Mookerjee, 
Hemendra Kumar Das and Hitendra Kishore Rey Chowdhury for 
the Respondents. 

i C. A. V. 
The following judgment was delivered : 


This appeal by two of the defendants is directed* against the 
judgment and decree of the Subordinate Judge, First Court, Sylhet, 
dated the 14th August, 1937. The suit was instituted by nine 
plaintiffs to set aside a revenue sale held on the 23rd January, 1934, 
in the alternative for a :reconveyance of the plaintifs share from 
defendants Nos.6 and 7. The learned Subordinate Judge has 
granted the first prayer. 


Mehal Syed Mohamed Nazir, hisya taluk Md. Batir, bearing 
Touzi No. 54721/1 of the Sylhet Collectorate, is a permanently 
settled estate with a total annual revenue of Rs. 3152-3 annas, 
The total local rate payable at the material time was Rs. 754-11-7 
pies, The proprietors of the said mehal had opened seperate 
accounts under the provisions of section 65 of the Assam Land 
and Revenue Regulation (1 of 186). Before September 1933, 
thirteen separate accounts had been opened, the first seven in res- 
pect of aliquot shares of the mehal and the remaining six in 
respect of specific lands of the same, With the residuary there was 
thus fourteen separate accounts. Another separate account (No. 14) 
was opened in November, 1933. The revenue and local rates were 
payable in two 4is¢ts, eleven annas in May and the remaining five 
annas in September of each year. 


Separate accounts Nos. 2 and 6 as also other separate accounts 
were in arrear for the May &is#, 1933. The remaining separate 
accounts, except Nos. 2 and 6, cleared up the arrears by payment 
before the rath September, 1933, the date fixed for sale, for the 
arrears of May 4zs*, but separate accounts Nos. 2 and 6 were still 
in default on that date. In the sale statement (Ex, 23, II-I) pre- 
pared- by the Deputy Commissioner under section 72(1) of the 
Regulation the arrears stood thus; 
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In the course of the sale, the said two separate accounts were 
-reached on the rs5th September, 1933.. No bids were offered for 
them with the result that the Deputy Commissioner stopped the sale 
and directed under section 7o(2) the sale of the entire estate at 

. = the sale date to be fixed for the sale for the arrears of September 
` kist of 1933. Within ro days of this direction none of the proprie- 
tors of the remaining separate accounts came forward to pay up 
the arrears due for the said separate accounts Nos. 2-.and 6 as 
provided for by section 76. The 23rd January, 1934 was later on 
fixed as the sale date for the arrears of the September fst of 1933. 
On that day the entire estate, Taluk Muhamed Batir, was put up to 
sale and was purchased by defendants Nos. 3 and 4 for Rs. 2300. 
On the 17th January, 1935 after the confirmation of the sale (which 
was on the 8th November, 1934) defendants Nog. 3 and 4 executed 
a deed of release in favour of defendant No. 7, Syed Abdul Jabbar, 
in which they admitted that the latter had 12 annas share in the 
estate purctased by them, as be had contributed 75% of the price 
(Ex. B, 11-13). Defendants Nos, 3 and 4 onthe same date sold 
the remaining four annas share to defendant No. 6, Rabindralal 

Das Chowdhury, son of defendant No, 5 (Ex. H, 11-35). Defen- . 
dant No. 7 on the next day (18th January, 1935) sold 4 annas out 
of his r2 annas share to defendant No, 6 (Ex. 1; 11-37), The 
position then at the date of the suit, which was filed onthe 25th 
September, 1935, was that the entire estate so purchased by defen- 
dants Nos. 3 and 4 had passed to defendants Nos. 6 and 7, who 
held it in equal shares. The learned Subordinate Judge has held 
the sale of the 23rd January, 1934 to be an irregular one. Inthe 
sale statement and in the prcclamation of sale the arrears of the 
entire estate for the September 4#s#, 1933 were also shown and 
lumped together with the arrears of May &is¢ of 1933 due in respect 
of separate accounts Nos, 2and6. This according to him could 

o 
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not be done. by the Deputy Commissioner. This is the only irre- 
gularity he found. He held that the estate was worth much more 
than Rs. 2300, (about Rs, 32000), and that the irregularity on 
. which he proceeded in decreeing the suit had been mentioned by 
the plaintiffs in their memorandum of appeal to the Commissioner 
filed under section 79. Before us Mr. Bose appearing for the plain- 
tiffs respondents besides supporting the reasons of the Subordinate 
Judge, has placed three other points, which according to him 
vitiate the questioned sale. The points accordingly are :— 

(i) that the Deputy Commissioner had no jurisdiction to sell 
the entire estate on the 231d Jaruaty, 1934, in any event the sale 
statement not being in accordance with law the sale was an irregular 
one ; a 

(ii) that the acceptance of the earnest money four or five hours 
after the bid was a material irregularity ; 
`- (iti) that the sum of rupees thirty six and rupees nine paid after 
the 15th September, 1933 and before the advertisement on account 
ofrevenue and local rates respectively, were not credited. That 
was also a material irregularity. 

He has further contended that even if the sale cannot be 
reversed, the plaintifs are on the facts proved entitled to a convey- 
ance of their respective shares cn payment of proportionate prices. 
We will first deal with this point and the question whether the sale 
has fetched an adequate price. We may at once say that we agree 
with learned Subordinate Judge on both these points. 

The plaintiffs’ case is that defendants Nos. 1, 2 and 8 to 23; 
for brevity’s sake called the Sultanshi Zemindars, were men of 
influence but. some of them, especially defendant No. 9, were 
involved in debts and some others had created unprofitable tenures. 
They intentionally defaulted to pay their share of revenue with a 
view to purchase in Jenami at the revenue sale, so that the encums 
brances which they had created may be got rid of. On the date of 
the sale twoof them, defendants Nos, 1 and 2, and their nad, 
Musrabulla, dissuaded the officer of plaintiff No. x from offering 
bids by holding out allurements, and later on the agents of the 
Sultanshi Zemindars after the sale, at which they purchased the 
property in the benami of defendants Nus. 3 and 4, induced the 
plaintiffs by false promises not to deposit the arrears and the com- 
pensation withia 30 days of the sale under section 78A, This case 
has been developed in the evidence of Harimohan Dass, naié of 
plaintiff No, 1, and Girish Chandra Pal, another officer of plaintiff 
No. r. The ĉase made inthe lower Court that there was acon 
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cluded contract between the plaintiffs and the Sultanshi Zemindars 
by which the latter promised to convey to the former their respec- 
tive shares for proportionate prices was not pressed before us by the 
respondents’ Advocate and so need not be considered. 

On the case so presented the first question of importance is 
whether defendants Nos, 3 and 4 were Jdenamdars, and if 30, 
whether they were Jdevamdars for the Sultanshi Zemindars. The 
evidence in support of denami consists of the evidence of Hari- 
mohan Das, Girish Chandra Pal, Surendra Lal Dis, the nagis and 


` treasurer of the Sub-Divisional Officer, Rai Mohan Das, an officer 


of plaintiff No. 2, Satish Chandra Bhattacharya, an officer of 
defendant No. 9, Abdul Karim, an officer of defendant No. 42 
and Kamini Kumar Chakravarty, an officer of the plaintiffs 
Nos, 3 to 9, 

The evidence given by Harimohan, Girish Chandra, Rai Mohan 
and Kamini Kumar is of the same type. They say that at the 
date of sale defendants Nos, 1, 2 and their zai Musrabulla told 
them that they would purchase ata small price in Jenami and 
asked the plaintiffs’ men not to compete with them as that would 
only raise the bid and that they would return the plaintiffs’ share 
if they were successful. Harimohan who had Rs. gooo with him 
and had definite instructions from his master to bid for the pro- 
perty up to Rs, 20,000 agreed to the proposal and offered no 
bids with the result that the Sultanshi Zemindars purchasad the 
property in the name of defendant No. 4, their servant. It is 
hard to believe this story. It is also hard to believe that Hari- 
mohan would break his master’s definite instructions, without 
having obtained something in writing. It is also hard to believe 


.that Harimohan would take this great responsibility without 


any reference to his master. We cannot accordingly believe 
this story. l 

The evidence given by the Nazir is that two of the- Sultanshi 
Zemindars asked him fora loan to pay the earnest money and 
were with defendant No, 4 when the earnest money was actually 
deposited, The last statement by itself is not of much value on 
the question of ezami. The wasir was besides under the influence 
of plaintiff No.1 and the learned Judge did not consider bis 
evidence to be reliable. The evidence given by Mr. Nosib Ali 
Mojumdar, Extra Assistant Commissioner, does not push the 
case of the plaintiffs for enough. He cannot say whether the 


defendant No. 1, whose tenant he was, approached him for an 


advance before or after the sale, Satis Chandra ° Bhattachatya 
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was an officer of the Sullanshi Zemindars. He deposed for the 
plaintiffs, as he says, with the permission of defendant No, 9, one 
of the Sultanshi Zemindars, That shows that some of the Sultanshi 
Zemindars are siding with the plaintiffs. His evidence is that 
defendant No. 1 paid Rs, 200 towards the earnest money. The 
evidence of Abdul Karim is that defendants Nos. 1 and 2 paid 
the balance of the price on the rsth day of the sale. The evi- 
dence however, establishes the fact that the purchasers at the 
revenué sale, whoever they be, were short of money. The earnest 
money was Rs. 575 (one fourth of Rs, 23°0). They had to run from 
place to place and the plaintiffs’ case is that the money could not 
be collected before 8 P. M., that is, five hours’ time had been 
taken to find the money. If an understanding was arrived at 
with plaintiffs’ officers just before the sale, as alleged by them, 
we fail to see why the Sultanshi Zemindars had to run from place 
to place for raising money to meet the deficit, and did not apply 
to Harimohan who had with him, as is the plaintiffs’ evidence, 
Rs, 5900, or why Harimohan did not offer to accommodate them, 
We cannot also believe the statement that defendants Nos. r 
and 2 paid any portion of the earnest money or deposited the 
. balance on the 15th day of the sale. It seems to us that defen- 
dants Nos. 3 and 4 were of that class of speculators who usually 
attend revenue sales. They offered the bid, but were short of 
money. Any-hcw they managed to deposit the earnest money 
and forthe balance of seventy five per cent. had to find another 
person. They approached defendant No. 7,a wealthy Zemindar, 
who advanced the same on the understanding that he would be 
given three-fourths share. This is the effect of ‘the oral evidence 
adduced by the defendants which evidence is supported by the 
deed of release Ex, B, 11-33. The remaining one-fourth share 
which defendants Nos, 3 and 4 still had were disposed of by them 
at some profit to defendant No.6. There is no evidence to show 
that defendant No, 7 only lent his name for the Sultanshi Zemin: 
dars. We hold that defendants Nos. 3, 4 and 7 purchased for 
their own benefit. None of them were the benamdars of any of 
the Sultanshi Zemindars. The plaintiffs are not entitled to any 
reconveyance from them. 

We hold that the price fetched at the revenue sale was not 
adequate. The reasons given by the learned Judge are, however, 
not sound. The amount of revenue or local rate, which is levied 
on an acreage basis, is no index of value. But there is evidence 


that the incomé of the estate was considerable. The two annas 
$ ° 
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- share, which plaintiff No. 1 had, gave hima return of Rs, 890 to 


Rs. goo a year. Prosanna, the manager of plaintiff No. 1, men- 
tioned that figure at paze 71 l. ro but no suggestion was made in 
cross-examination that the profits were not so much. The dealings 
of defendant No. 7 also point out that the property was worth 
much more than Rs. 23:0. He demanded large selamis Rs, 7000 


-to Rs. 8coo for settlement of fractional parts of the estate (p. 100 


l. 20 and p. 134,11 to 20). The sale will have to be reversed if 
material irregularity is established. This leads us to the question of 
material irregu larities. We will now deal with th em.. 

We do not see any substance in the contention that Rs. 36 
paid as revenue and Rs, gas local rate after the 15th September 
were not credited by the Deruty Commissioner. The arrear of 
revenue for the May Kist of 1933 for separate accounts Nos. 2 
and 6 was Rs.-737-6-9 and of the local rate Rs. 176-1-5 as shown 
in Ex. 23 (11-1), the sale statement prepared for the sale fixed 
for the rath September, 1933. In the sale statement Ex. 21 
(11-5) prepared for the sale fixed for the 23rd January, 1934, the 


arrears of revenue and local rates for the May Kist of 1933 are 


shown as Rs. 699:8-3 and Rs. 165-15-1 respectively. The arrears 
were thus reduced by a little more than Rs. 35 and Rs. 9 res- 
pectively, There is no evidence on the side of the respondents 
to show thatthe arrears were less than what has bzen shown in 
Ex. 21, We accordingly overrule this point urged by the respon- 
dents. The next ‘point is with regard to the alleged delay in 


depositing the earnest money. The evidence leads us to the 


conclusion that the bidding in respect of this estate, a/c Muhamed 
Batir, was over ‘at about 2 P. M. but other sales were taken up 
thereafter and those sales were finished at 5 P.M. The nazir 
who was cond ucting the sale was alto the treasurer. It is not 
likely that he would have, or could have, accepted the earnest 
monies before 5 P. M. But the fact remains that the earnest 


-money was deposited at. about 7 P. M. The question is whether 


this constituted an irrégularity for which the sale is to be set 
aside. Section 77 provides that the person declared to be the 
purchaser shall be required to deposit immediately 25 per cent. 
of his bid in default of such deposit the property is to be forth- 
with put up to sale again. This provision was not strictly observed, 


-but there is no evidence that the neglect of this provision has 


caused the plainatifis respondents substantial injury. There possibly 
may have been acase of injury if defendants Nos, 3 and 4 were 


given time and they ultimately failed to pay in the earnest money 
© 
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and a resale was held after the intending bidders had left. The sale 
cannot, in our judgment, be accordingly annulled in view of the 
provisions of-the first paragraph of section 82. 

It now remains to consider the two parts of the argument 
involved in the first point raised by Mr. Bose. 

The first branch of the argument as put forward by him is as 
follows: The Deputy Commissioner could have put up to sale 
onthe 23rd January, 1934, the entire estate for the arrears of 
separate accounts Nos, 2 and 6 for the May Kist of 1933 i.e. 
the rr annas Xfst, as no bids had been offered when those two 
separate accounts had been put up to sale on the rsth September, 
1933, and as the Deputy Commissioner in terms of section 70 
sub-section 2 had directed the sale of ‘entire estate and no other 
proprietor had paid the same within the time limited by section 
76. But the Deputy Commissioner, says he, had not in fact put 
up the entire estate to sale for those arrears. He had put up for 
sale the entire -estate for the arrecrs of the September Kist of 
19333; 1 e. the five annas Xis¢. In support of his contention 
Mr. Bose has relied upon the heading of the sale statement 
(Ex, 21-11-8) and of the advertisement in the Gazette, which is an 
exact copy of the same. The heading runs as follows :-— 


“Instalment on account of which arrear is due—five anna Kist 
of 1339.” Then follow in a tabular formthe details of a large 
number of estates which were in arrears including the estate, 
Taluk Muhamed Batır, Agaiast Taluk Muhamed Batir, however, 
two sums are shown as arrears namely Rs, o8s5-1-0 as current arrears 
of revenus and Rs. 235-13-8 as current arrears of local rate, that 
is arrears forthe September Kist 1933 (5 anna Kist of 1339) and 
Rs, 699-3-3 as akea arrears of revenue and Rs, 165-15-1 as bakea 
arrears of local rate, that is arrears for the May ist of 1933 (Ir 
annas Ais¢ of 1339). The heading therefore was amplified in relation 
to this estate by the above details contained in the body of the 
statement. The sale statement and’ thé-advertisement taken as 
a whole and read fairly indicate that the sale of this estate was 
advertised not only for the arrears of the September Kis? but also 
for those of the preceding May isf. It is admitted in the 
plaint that at the time when the Deputy Commissioner made the 
order on the 15th September, 1933, under- section 70 sub-section 
2 he declares that the entire estate would be put up to sale at 
the sale date to be fixed for the arrears of the s anna Kist of 
1339 (=September Kis, 1933) and in the sale statement Ex. ar, 
and in the sotification that was in fact done, No doubt the 
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arrears of the September Kisź of 1933 were added to the arrears 
of the May Azs¢, 1933, but that raises a separate question which we 
deal with later or. 

© On the opening of a separate account under Section 6s, the 
liability of all the proprietors still continues to be joint and several, 
But the separate account in default must first be put up to sale and 
not the entire estate for such default. If no bids are offered or 
the bids offered are insufficient to wipe off those arrears the entire 
estate is to be put to sale, but after giving an opportunity to the 
other proprietors to pay up the same within roth days, As soon 
as the above-mentioned circumstances combine with the non-pay- 


` ment of the arrears in terms of Section 76 the Deputy Commis- 


sioner is empowered to put up the entire estate to sale and he 
cannot again be required to advertise for sale the separate accounts 
separately and to put them up separately for the default of the 
next fist. In the case of Kumar Narendra Nath Roy v. The 
Midnapore Zemindary Co. (First Appeals Nos, 203 and 204 of 
1935) * the ‘matter has been examined in detail in reference to the 
provisions of the Bengal Land Revenue Sales Act, XI of 1850, 
The provisions of the Assam Land and Revenue Regulation are 
similar. The last mentioned Reg ulation, however, is more solicitous 
for the rights of the Crown, for unlike Act XI of 1859 it continues 
the joint and several liability of the proprietors even after the open- 
ing of separate accounts. It further holds out a greater induce- 
ment to the other proprietors to pay up the arrears of a separate 
account and so purchase it, when for the separate account in 
arrears cither no bids or insufficient bids had been offered, for the 
proprietor who comes forward and pays up the arrears, acquires 
the separate account free from encumbrances. We cannot accord- 
ingly agree with Mr. Bose’s argument that for the arrears of the 
September 4zs¢ of 1933, each separate account bad to be adver- 
tised separately for the September kisé 1933 and had put up to 
sale separately on the 23rd January, 1934 and whole gamut of 
procedure as laid down in Section 70, sub-section 2 read with 
Section 76 had to be followed again before the entire estate could 
be put to sale. We accordingly overrule his contention that the 
Deputy Commissioner had no jurisdiction to sell the entire estate, 
as he did, on the 23rd January, 1934. The default of separate 
accounts Nos. 2 and 6 gave the Deputy Commissioner power to 
declare that the entire estate would be put to sale ata future 
date and the default of the other proprietors in not paying up 


* Since reported in 70 Gek, J.» 218—Rep. í 
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those arrears within the time limited by Section 76 gave the 
Deputy Commissioner jurisdiction to put into effect what he had 
previously declared. The entire estate could, however, be put 
up to sale, if, and only if, on merging the accounts of the separate 
accounts into one account, an arrear appeared. The nett balance 
has to be struck up to the 4is# date for which he irtends to put 
it up for sale. He would have jurisdiction to include the arrears 
of the next &s¢ provided that the advertisement be for the sale 
of the 4is# also. This has been laid down in Skeik Haji Muta- 
saddi Mian v. Mohamed Idsis (1). That was a case under Act 
XI of 1859, but the principles laid down there apply to this case 
with the same force. The next question is whether lumping the 
arrears for the May kist of 1933 with the arrears for the September 
ist of 1933 constitutes an irregularity. In our judgment it does 
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not. This is not contrary to any provision of the Regulation. ` 


The Depu ty Commissioner is required under Section 72 to prepare 
a sale statement. He must include therein the following particu- 
lars namely (1) description of the property. (2) its annual revenue 
and (3) time and place of the sale, What other particulars are 
to be included is left to his discretion. He has therefore the 
discretion to show in the statement the total arrears due up to that 
time. 

Assuming that the inclusion of the arrears of the September 
Aist in the sale statement amounts to an irregularity the plaintiffs 
have to face two points. They did not specify this irregularity 
in their application made before the Commissioner under Sec- 
tion 79. We do not think that grounds Nos, C and N mentioned 
at pages 12 and 13 of Part II or the corresponding grounds in 
the other application cover the point. Section 82 in effect lays 
down that a Civil Court can annul a sale on the ground of irre- 
gularity resulting in substantial injury. The section however is 
worded in a negative form. Sub-section 2 puts further limitations 
on the powers of the Civil Court. The suit for annulment must 
be brought within a year of the finality of the questioned sale 
and (2) the irregularity complained of must be specified in the 
application made to the Commissioner under section 79. We 
cannot accept Mr. Bose’s construction of the second sub-section 
to the effect. that the particular ground must be specified in the 
application to the Commissioner only in the case where the 
suit is instituted deyond a year of the finality of the sale but need 
not be specified where it is instituted within a year., For this 


(1) (19%) 19 C. W. N. 764 (765). 
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contention he puts emphasis on the word “o>” used in that 
sub section, That contenti>zn would have had some force if a 
suit to annul a revenu3 sale could have heen instituted beyond a 
year. Apart from the provision contained in the last portion of 
that sub-section which in our opinion prescribes the period of 
limitation, the period of limitation to set aside a revenue sale has 
been prescribed by the Indian Limitation Act itself, Article ra, 
clause (c) of the first schedule prescribes one year’s limitation 
from the date of the confirmation of the sale. 

The second obstacle in the path of the plaintiffs is that they 
have not been able to prove resulting injury. We cannot agree 
with the Subordinate Judge when he says that if the arrears for 
the September 4is# had not been included in the sale statement 
and in the advertisement the plaintiffs could have saved the estate 
from. sale on the 23rd January, 1934 by paying up the arrears 
for the May 4is¢ only. At that date that right was gone, It 
was gone on the 26th September, 1933. That right could have 
been exercised only in terms of Section 76. 

We do not decide the question, and kept it open, as to whether 
defendants Nos, 3, 4,6 and 7 or any one of them can be consi- 


_dered defaulters within the meaning of the Assam Regulation, 


as that question is not relevant to this suit. 
We accordingly hold that the sale is a valid sale. The appeal 


“is accordingly allowed. The plaintiffs respondents must pay defen- 


dents Nos. 6 and 7 their costs of this Court and of the lower Court. 
We allow one set of costs here and of the Court below to be 
divided equally between them. 

As we have discharged the decree of the lower Court it is not 
necessary to make a separate order on the cross-objections. 

No order is made as to costs on the cross-objections. 


AT M Appeal allowed. 
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APPELLATE CRIMINAL 


Before Mr, Justice G. D. McNair and Mr. Justice 
N. A. Khundkar 


THE SUPERINTENDENT AND REMEMBRANCER 
o. ` OF LEGAL AFFAIRS, BENGAL 


D. 


L. N, BIRLAŽ 


Burden of proof—Factories Act (XXV of 1934), section 71(1) (a) and (b)— 
Procedure to be followed, 


- The complaint is made in the first instance by the Inspector of Factories 
against thé manager or occupier under section 60 of the Factories Act. The 
manager or occupier is then entitled under section 71 to complain against the 
actual offender and if he does so, the actual offender is given notice and brought 
before the Court and the trial proceeds as against both persons complained 
against. The carriage of proceeding is with the original complainant on whon 
the onus lies of proving that the offence has been committed. Both parties are 
entitled to cross-examine the progecu'ioa witnesses at this stage, and to lead 
evidence to disprove the charge, but being accused persons they would not be 
entitled to give evidence themselves, 


If the prosecution fails.to prove the offence both the accused must be 
acquitted. 


If the offence is proved, the Court should record an order to that effect and 
the manager or occupier is guilty under section 69 of the Act. Section 71, 
however, affords the manager or occupier an Opportunity of escaping liability 
provided he can give satisfactory proof of the facts required by section 71(1) (a) 
and (b}, namely, that he had used due diligence to enforce the execution of the act 
and that the other person had committed the offence in question without his 
knowledge, consent or connivance. 


` The onus of proof, however, is now shifted to the manager or occupier and he 
is entitled to call evidence or give evidence himself. The actual offender, who is 
the ultimate accused, would be entitled to cal] evidence, but not to give evidence 
himself. The difference in procedure being due to the fact that the actual 
offender occupies the roll only of an accused, whereas the occupier or manager 
at this stage, besides being an accused, has to discharge the onus of positive 
proof required by section 71(1) a) aad,(b', and in all probability he alone is 
capable of proving certain facts of which proof is thereby required. 


The Crown, which has initiated the proceeding, and has throughout retained 
the carriage of-the proceeding, is entitled at this stage to cross-examine the 


_* Government Appeal No. 6 of 1939 with Revision Case No. £99 of 1930; 
against the order of H. Barori, Esq., Deputy Magistrate of Alipur, dated the 28th 
March, 1939. ° 
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occupier or manager if he gives evidence, and any witness called by him in 
support of his charge, and to call rebutting evidence, 

Appeal by the Government against the order discharging the 
opposite party in a case under section 60 (a) (iii) read with 
sections 32(a) and 24(1) (c) of the Factories Act, 1934 and Rule 46 
of the Bengal Factories Rules, 1935, under section 417 of the Code 
of Criminal Procedure. 


The material facts appear from the judgment, 


Sir A. K. Roy (Advocate General) and Mr. Anil Chandra Roy 
Choudhury for the Crown. 


Messrs. N. K. Basu, S, K. Basu and Ajit Kumar Basu for L. 
N. Birla. 


Mr. Sudhansu Sekhar Mukherjee for B. K, Rana. 
The following ju igments wer2 delivered ; 


McNair, J. :—The Local Government has appealed against the 
discharge of L, N. Birla in a case under sections Go(a) (iii), 32(a) 
and 24(r) (c) of the Factories Act, 1934, and Rule 46 of the Bengal 
Factories Rules, 1935. In the connected proceeding Revision 
No. 599 of 1939 a rule has been issued at the instance of the Local 
Government calling upon B. K, Rana to show cause why the order 
of conviction and sentence passed upon him under the same 
sections of the Factories Act andthe Factories Rules should not 
be set aside and such further or other order be made as to this 
Cout may seem fit and proper. 


These cases are two out of 6 cases instituted by the Local 
Government against L. N. Birla for various alleged contraventions 
of the Factories Act and the rules made thereunder. 

The Keshoram Cotton Mills Limited is the occupier of the 
factory and L. N. Birla is admittedly one of the directors of the 
company. 

Proceedings have been instituted against Birla asthe person 
responsible for the alleged offences, and Birla has in each case 
before us complained against Ranaas the ‘‘actual offender” and 
has claimed discharge fiom liability under the provisions of 
section 71 of the Act. 


The Local Government contend that the procedure adopted 
by the trying Magistrate was irregular and that the Conviction of 
Rana and the acquittal of Birla was in each case without jurisdiction 
and illegal 


We have called for the records in all the connected® cases and we 
] 
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are satisfied that the learned Magistrate adopted the same proĉe- 
dure at each trial : 

The proceedings arose ont of an inspection by Mr. R. C. 
Parsons, Inspector of Factories, Bengal of tha Keshoram Cotton 
Mills on the rst and 3rd August, 1938 when he found that various 
provisions of the Factories Act had been contravened. 

In the appeal before us the contravention related to inadequate 
fencing of the mill machinery. Under section 60 of the Act the 
“ manager and occupier shall each be punishable for such contra- 


vention.” Mr, Wright, who was the manager at the time of the- 


inspection, had already left. 

Section 70(2) of the Act provides that “ where the occupier of 
a factory isa company, any one of the directors thereof.........may 
be prosecuted and punished... for any offerce for which the 
occupier of the factory is punishable. ” 

The Company had not given notice as permitted by the arabe 
to section 70(2) nominating a director to be “the occupier,” 
and Birla was therefore prima facie pubes as one of the 
directors. l 

Section nia of the Factories Act proviles :— 

“ Where the occupier or manager of a factory is charged with 
an offence against this Act, he shall be entitled upon complaint duly 
made by him to have any other person whom he charges as the 
actual offender br-ught before the Court at the time appointed for 
hearing the charge ; and if, after the commission of the offence has 
been proved, the occupier or manager of the factory proves to the 
satisfaction of the Court— . 

(a) that he has used due diligence to enforce the execution of 
this act, and 

(b) that the said other person committed the offence in question 
‘without his knowledge, consent or connivance, that other person 
shall be convicted of the offence and shall be liable to the like 
fine as if he were the occupier cr manager, and the occupier or 
manager shall be discharged from any liability under this Act. ” 


The Inspector’s complaint was received on October ro, 1938. 


‘On November 19th Birla availed himself of the provisions of 
‘section 71(1) of the Factories Act and complained against Rana 


praying that -he might be brought before the Court at the hearing 
of Birla’s-case. Notice was issued to Rana on some date between 
November 22nd and 27th. 

On February zoth 1939 the Magistrate heard law points. Rana 
was absent and the defence undertook to produce him. 
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After various adjournments the case again came on for trial on 
March 28th, when Birla was represented under the provisions of 
section 205 Criminal Procedure Code by his -muktear, Nani Lal 
Ghosh, who was examined under section 242 and pleaded not 
guilty. 

Inspector Parsons then gave evidence of the commission of the 
offence and was cross-examined on behalf of Birla. 

Rana was offered an opportunity to cross-examine the witness 
but refus3d. 

The learned Magistrate then further examined Nani Lal Ghosh 
under section 342 Criminal Procedure Code when he stated “ I am 
innocent. Rana was in charge, it is he who committed the offence. 
I had no knowledge about the matter or gave consent in the 
matter. ” . 

The learned Magistrate held thatthe offence had been com- 
mitted. He then started a fresh order sheet and proceeded with 
the trial of Rana on the complaint of Birla. 

Rana on being examined under section 242 Criminal Procedure 
Code pleaded guilty. The learned Advocate for the Crown at that 
stage contended that in view of the provisions of sections 6o and 
71(1) of the Factories Act Rana could not be convicted nor Birla 
discharged until Birla had proved the matters set out in clauses (a) 
and (b) of section 71(r) viz. that he had used due diligence to 
enforce the ex2cution of the act, and that Rana had committed the 
offence without his knowledge, consent or connivance. The 
Magistrate overruled this plea and refused to allow the learned 
Advocate for the Crown to adduce evidence that no due diligence 
had been exercised by the occupier of the factory in connection 
with these offences, 

The learned Advocate for Birla contends that the latter plea 
does not appear on the record and that although the petition con 
tains a statement to that effect, the petition is not verified by an 
affidavit. 

We find from the connected records that the Crown has in some 
instances put in a petition praying for leave to adduce evidence and 
we see no reason for disbelieving the statement in the petition that 
the learned Magistrate said that he would note the plea of the 
Crown and that it was unnecessary to put in a petition in each case, 
Rana was convicted on his plea of guilty and fined Rs, 56 and Birla 
was discharged. The contention on behalf of the Crown is that 
Birla is the “ occupier” and as such primarily liable if an offence 
has been committed, and that he can only avoid punishment by 
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proving due diligence and lack of knowledge &c. as provided by 
section 71(1) (a) and (b) of the Factories Act. 

Until he has given such proof to the satisfaction of the Court he 
cannot be discharged. l 

In the present instance Birla has not given evidence himself and 


'he has not called evidence on which the learned Magistrate could 


come to a finding that Birla had proved to his satisfaction the facts 
required by section yI(1) (a) and (b). 

The words of section 71 of the Factories Act, 1934 are identical 
with the words of section 42 of the Factories Act, 1911 and it was 
held in Government of Bengal v. Murray (1) where the procedure 
under section 42 of the former Act was explained, that it was 
incumbent on the manager or occupier to give evidence himself in 
order to discharge the onus which is upon him when he avails him- 
self of the provisions of the Act which alone grant him exemption 
from liability, 

In Murray's case (1) the- manager Murray gave evidence on 
oath and was acquitted on his own sworn testimony—The Crown 
appealed on the ground amongst others, that Murray as an accused 


- could not give evidence. This Court held that the procedure 


adopted by the Magistrate was not irregular and on this point 
stated as follows: 

“The structure of the portion of the section quoted above f.e. 
[Section 41(1) of the Act of 1911] indicates that one proceeding 
is split up into two proceedings and that while the manager or 
occupier is accused of having committed an cffence under the 
Act, he is also a complainant on his complaiat against the other 
person or persons he has brought in. In the proceeding in which 
the manager or the occupier is the complainant, he is liable to be 
cross-examined by the other person or persons who has or have 
been brought before the Court on his complaint. This, of course, 
must mean that the manager or occupier gzq complainant must 
give evidence himself. The procedure indicated above is a special 
one prescribed by the Act and it would appear from an examina- 
tion of the record in this case that the Magistrate has in nu way 
departed from the procedure. In our opinion, there is no substance 
in the objection that the manager or occupier who initially is 
charged with an offence against the Act cannot go into the witness 
box and give evidence himself. ln the circumstances contem- 
plated in the latter part of the section quoted above he goes into 
the witness box not as an accused in the case originally started 


(1) (1928) Ing. R. 56 Calc. 400. 
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against him but in his own right as a complainant on his complaint 
against the other person or persons whom he has brought in.” 

As stated by the learned Judges in the judgment quoted “The 
procedure is a special oàe provided by the Act,” 

The offence is a statutory offence and the legislature has laid 
down the procedure’ to be adopted in ascertaining whether the 
offence has or has not been committed, and the person or persons 
responsible, The learned Advocate General has drawn our attention 
to the words of section 141 of the English Factory, and workshop 
Act rgor, which, ‘except for a provision as to costs, is almost iden- 
tical with the words of Section 71 of the Indian Act. Undoubtedly 
the draftsman of the Indian Act took the English section as his 
model, but apparently he was unmindful at the time of the very 
considerable diffzrence in the criminal procedure of the two -coun- 
tries, which, in England, permits the accused to give evidence on 
oath. Be that as it may, the procedure to be adopted in the trial 
of cases under the Factories Act has been laid down by that Act 
and a Bench of this Court has held that according to the proce- 
dure the manager or occupier is not only a competent witness 
but “ gua complainant he must' give evidence himself.” : 

It is difficult to conceive how otherwise he could satisfy the 
Court that the “other person commited the offence without his 
knowledge, consent or connivance.” 

It is certainly not proved by the statements of Nani Lal Ghosh 
under Section 242 or 342 of the Criminal Procedure Code. 

It is true that Section 342(3} -permits the Court to take into 
consideration the answers given by the accused. That is very 
different to saying that an admission of the offence by one of the 
accused is proof that the other accused had used the diligence 
to prevent the offence, or that the offence was committed without 


- his connivance, For the defence, reference has been made toa 


number of cases to support the contention that the statement, by 
Nani Lal Ghosh may be taken for all purposes as the statement 
of Birla, Admitting that to be so, the authorities do not assist 
us in the present enquiry, for they do not contemplate a provi- 
sion such as that contained in Section 71(1) requiting the “occu- 
pier” to adduce proof. In the case before us the Magistrate had 
no power to convict Rana or discharge Birla until the proof envi- 
saged by Section 71(1) (a) and (b) was before him. No such 
proof was given and no findings on those matters are recorded. 

Mr. N. K. Basu for Birla complains that there should be an 
appeal by the Crown from the acquittal of his client when the 
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one 
sible for the offence. In support of this argument he refers to Section | The Superintendent 


: I and Remembrancer 
71(2) of the Factories Act which empowers the Inspector to proceed of Legal Afairs. 


against the actual offender without first proceeding against the ‘ Bengal 
occupier or manager. But Section 71(2) is by way of exception L. N. Birla 
to the general rule that the person primarily responsible is the —— 


Me Nair, F. 
manager or occupier. L 


The whole scheme of the Factories Act appears to be to bring 
pressure on the controlling authority to see that the provisions 
which the legislature has made for the safety and welfare of 
employers are carci ed out. 

Section 9 prov ides for the nomination of a “manager.” 

Section 2(1) defines “occupier.” 

Section 72 provides for the determination of the occupier in 
the case of a firm or company. 

Section 60 provides that if there is any contravention of the 
act the manager and occupier shall each be-punished. 

Clearly the primary responsibility is laid upon the person in 
ultimate control and he can only: avoid liability by giving the 
proof required by section 71 ; and, that section requires proof not 
only of the actual offender but proof that.the controlling authority 
has not shirked his responsibility. 

Then and not till then can he be discharged. This Court has 
already pointed out in Myuzrzay’s case (1) that the offence is an 
offence created by the statute and that the statute also provides the 
procedure for determining the off ender. 

That procedure is in many ways. different to ‘the procedure 
contemplated by the Criminal Procedure Code and no doubt that 
is the reason why the lower Court has failed to appreciate the 
interpretation of the statute which has already been given in 
the case to which I have referred. It appears therefore desirable 
once again to set forth the procedure which in our view is 
contem plated by the legislature in section 71 (1) of the Factories 
Act, 1934. 

The complaint is made in the first instance by the Inspector 
of Factories against the manager or -occupier under section 6o of 
the Factories Act. l 

The manager or occupier is then entitled under section 7r to 
complain against the actual offender and if he does so, the actual 
offender is given notice and brought before’ the Court and the 


(1) (1928) I. È. R. 56 Calc, 4a0. . | | £ poh on 
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trial proceeds as against both persons complained against ; for 
as stated in Murray's case (1), “the section contemplates both 
sets of complainants and accused being before the Court at the 
same time.” The carriage of proceedings is with the original 
complainant on whom the onus lies of proving that the offence 
has been committed. 

Both parties complained against are corcerned with the find- 
ing on this issue and both are entitled to cross-examine the pro- 
secution witnesses at this stage, and to lead evidence to disprove 
the charge, but being accused persons they would not be entitled to 
give evidence themselves. 

If the prosecution fails to prove the offence both the accused 
must be acquitted. 

Ifthe offence is proved, the Court should record an order 
to that effect and the manager or occupier is guilty under section - 
6o of the Act. Section 71, however, affords the manager or 
occupier an opportunity of escaping liability provided he can give 
satisfactory proof of the facts required by section 71 (1) (a) and (b). 

The onus of proof however, is now shifted to the manager or 
occupier and he is entitled to call evidence or to give evidence 
himself. The actual offender, who is, if I may so rame him, the 
ultimate accused, would be entitled to call evidence, but not to 
give evidence himself. The difference in procedure being due’ 
to the fact that the actual offender occupies the roll only of an 
accused, whereas the occupier or manager at this stage, besides 
being an accused, has to discharge’ the onus of positive proof 
required by section 71 (1) (a) and(b), and in all probability he 
alone is capable of proving certain facts of which proof is thereby 
required. 

In our view the Crown, which has initiated the proceedings, 
and has throughout retained the carriage of the proceedings, is 
entitled at this stage to cross-examine the occupier or manager 
if he gives evidence, and any witnesses called by him in support of 
his charge, and to call rebutting evidence. 

The relevant section of the English Act on which the Indian 
Section is based has placed the matter beyond all doubt by the 
insertion of the following proviso in English Factories Act, 1937. 
“The prosecution shall bave the right in any such case to cross- 
examine the occupier or owner if he gives evidence and any 
Witnesses called by Lim in support of his charge, and to call 
rebutting evidence.” 


(1) (3928) I. L. R. 56 Cale. 400 (405). 
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It is true that no such proviso appears in the Indian Act 
but it appears to us to be beyond doubt that such would be 
the rights of the prosecution in India as well as England iu 
the procedure contemplated by both the English and the Indian 
Acts, 

In the result the appeal of. the Legal Remembrancer is allowed, 
and the rule in Revision No. 599 of 1939 is made absolute. 
The conviction of Rana and the discharge of Birla are both set 
aside. 

The learned Advocate for Birla has stated that his client 
pleads guilty and prays that this Court will now deal with the 
case, The Crown has-.no objection. We find Birla guilty. He 
is convicted of the offence and fined Rs. roo or in default, simple 
imprisonment for r month, Rana is acquitted and the fine, if 
paid by him, must be refunded. 


KhundkKar, J. :—I agree. 


A. T. M, Appeal allowed è 


Rule made absolute. 


Before Mr. Justice A. Ge R, Henderson and Mr. 
Justice A. N, Sen. 


THE EMPEROR, 
a 
RAHIMATULLA HAJI KARIM 
AND 


THE EMPEROR 
Ye . 
H. YOSHIOKA.* 


Conspiracy, charge of, when can be proved by circnmstanctal evidence 
Princifle— Presumption against adtshonesty—Circumstances inconsistent 
with conspiracy charge, effect of. 


Ina case of conspiracy when there is no direct evidence. inferences, from 
proved circumstances must to a large extent form the basis of the Court's 
conclusions, but in dealing with such cases based on circumstancial evidence, 
_ Doe fundamental principle is to be observed and it is that an inference of 


*Criminal Admitted Appeals Nos. §§ and 58 of 1939, against the order of 


conviction by R. Gupta, Esq., Chief Presidency Magistrate, Caléutta, dated the 
19th january, 1939. 
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‘CRIMINAL. guilt may be'drawn only when the ‘circumstances are such as to be incapable 
1939. of any other reasonable interpretation. 


- Ina criminal case in examining the guilt of the accused the Court should 
always start with a presumption against dishonesty and continue in that 
presumption until it is displaced by conclusive evidence. 


The Emperor -: 
© We 
Rahimatulla Haji 


Karim. 
—— So where it is proved that there are certain circumstances which are incon- 
l sistent with the charge of conspiracy , it should fail, 
Sr, a4 Appeal under section 411 of the Code of Criminal Procedure by 
the Accused, 
The material facts will appear from the judgment. 
o Messrs. - N. K. Bose, P. C, Chatterjee, and Jyotish cnet 
Guha for the Appellant in No. 55. 
- Messrs. Carden Noad, S. C, Talugdar and Ghanasyam Dutta 
for thé Appellant in No. 58. 
Messrs. N, C. Sen, Anil Chandra Roy aad and Sushil 
Chandra Sen for the Crown. 
i The judgment of the Court was as follows : i 
May, 8, ~ Sen, J. :—These are two appeals by H. Yoshioka and Rahi- 


matulla Haji Karim who have been convicted by the learned 
Chief Presidency Magistrate, Calcutta on charges of offences 
punishable under section 420 read with section r20B of the 
Indian Penal Code, under section 429 read with section 37 of 
the same Code and under section 167 (72) of the Sea Customs 
Act. The appeals have. been heard together and this judgment 
shall govern both appeals. 

Z The case against the appellants may be briefly stated as follows ; 
These two persons together with others conspired together to get 
a substance which was hydrogenerated or hardened fish cil and 
which was dutiable passed through the customs duty free by 
describing it as tallow upon which duty is not payable. In pursu- 
ance of this conspiracy these persons imported hardened fish oil 
from Japan, dishonestly described it in the shipping and other 
-documents as tallow and with the help of these documents 
"pot the substance passed through the customs without the payment 
of duty. 

The main facts sought to be proved-by the prosecution for the 
-establishment of its case is as follows The accused Yoshioka 
‘ig an'assistant in the well known Japanese firm, Mitsui Bushan 
Kaisha and the accused Rahimatulla Haji Karim is the Assistant 
` Manager of an Indian Firm, Mohammad Haji Gani. Sometime 
in September 1937 a Sample tin containing what has been called 
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a ‘white substance’ and labelled “Asabi Tallow’ or “Asahi Tallow— CRIMINAL. 


Edible Hardened Fish Oil” was received in the office of Mitsui 1939. 
Bushan Kaisha from Japan. This is spoken to by one Levi tis Emperor 


(P. W, 29) an exemployee of this Japanese firm. This tin was ae 
7 Rahimatulla Haji 


shown to Kedar Nath Seal (P. W. 21) a broker of the firm and Karim, 
he was asked to see if he could get orders for the substance in Sen, F 
the market, Kedar Nath Seal went with this sample tin to the -= 


firm of Mohammad Haji Gani and had a talk with the accused 
Rahimatulla Haji Karim, the Assistant Manager ofthe firm. 
Kedar Nath Seal says tlat the sample tin was marked Asahi 
Tallow but that he was told that it was Edible Fish Oil by Levi. 
He says further that he told the accused Rabhimatulla that the 
substance was fish oil. He adds that besides the description 
Asahi Tallow there may have been a further cescription Hardened 
Fish Oil on the tin. Asa result of the negotiations between Seal 
and Rahimatulla the firm of Haji Gani placed two orders with 
Mitsui Bushan Kaisha, The first order was on the 6th November, 
1937, and it was for 100 cases of this substance, each case con- 
taining 2 tins of 40 lbs each. The price was Rs. 12-8- per case 
(1. F. A sale note of this contract intimating that Mitsui 
-Bushan Kaisha accepted the order of Md. Haji Gani was passed 
and it is Ex. 38. A corresponding note of purchase was sent to 
Japan by Mitsui Bushan Kaisha and it is Ex 40, In both the 
documents the substance is described as “Asahi Tallow.” 

- The second crder was placed on the 13th December, 1937. 
It was for 250 cases of the same substance at the same price. The 
sale note is Ex. 37 and the purchase note is Ex. 39. In these 
documents the substance is described as "Asabi Tallow—-Edible 
Hardened Fish Oil.” 


Before. these orders had been placed by Md. Haji Gani a 
communication had already been sent to Japan by Mitsui Bushan 
Kaisha on the 30th September, 1937. This communication is 
known as a “pro forma” indent. This indent is not based on any 
‘actual order received by Mitsui Bushan Kaisha, It was merely 
-a warning to the firm in Japan so that it may be ready to supply 
-the substance. in accordance with the terms mentioned in the pro 
‘forma indent when an order was actually received. In this pro 
:forma indent the substance was discribed as Asahi Tallow and a 
tentative price of 13-40 yen per case was given. I might mention 
‘that the price at which the article was actually purchased by- the 
firm Md. Hazi Gani was 15'40 yen. On the 7th February, 1938 
the ‘goods arsived. In the shipping documents sent from Japan 
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— viz. the invoices, certificates of analysis, bills of lading &c. the 
1939. substance was described as Asahi Tallow. These documents were 


The Emperor forwarded by Mitsui Bushan Kaisha to the firm of Md. Haji Gani. 
Rahimatutla Haji A few days after this Sheikh Tabarak, a Jetty Sarkar of the firm 
l Karim. of Md. Haji Gani had a Bill of entry prepared by J. C. Bose, an 
Sen, F authorised Customs Clearing Agent, In this document the goods 
Ha were described as “Tallow.” This Bill of entry, the certificates 
of analysis, the invoice and other Cocuments were handed over to 

the Customs officers and they allowed the consignments to be 

taken away free of duty acting under the impression that they 

consisted of Tallow. The Customs authorities then received an 

anonymous communication that the goods given delivery of by 

them were not Tallow but edible fish oil. Investigation was started 

and 300 cases of the substance were seized in the godown of 

Md. Hazi Gani & Co. On analysis the substance was found to be 

edible fish oil, The offices of Mitsui Bushan Kaisha were 

searched and some documents were seized. It appears from these 

documents that after the offer had been received from Md. Hazi 

Gani & Co. Mitsui Bushan Kaisha sent various telegrams to their 

branch in Japan and in all of them the substance was described 

as hardened fish oil or edible fish oil and not as tallow. In one tele- 

gram (Ex. 80) from Mitsui Bushan Kaisha, Calcutta to its branch 

in Japan there is a direction that the documents should be made 

out in accordance with the pro forma indent, These in the main 

are the facts upon which the prosecution depends, Of these facts 

the following are not challenged in this Court. It is admitted 

that on the 6th November, 1937 and the 13th December, 1937 

the firm of Md. Haji Gani purchased from Mitsui Bushan Kaisha 

100 and 250 cases respectively of a substance which was described 

in the shipping and otter documents as Asabi Tallow. It is also 

admitted that the accused Rahimatulla entered into this contract 

on behalf of his firm. It is further admitted that these goods 

were cleared free of duty by Sheikh Tabarak, a Jetty Sirkar of the 

firm of Haji Gani after their arrival at Calcutta in February, 1938 

and that Sheikh Tabarak and Bose had a bill of entry pre- 

pared wherein the goods were described as Tallow. It is also estab- 

lished beyond all controversy ‘that the substance was not tallow 

but edible fish oil, The fact that tallow is duty free while edible 

fish oil is subject to duty is established and undenied. From these 

facts as well as from the other facts Geposed to by the witnesses 

for the prosecution and from the conduct of the accused it is 

contended that the Crown has succeeded. in establishing these 
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charges against the appellants, I might say at this stage that 
besides the appellants there were three other accused persons— 
they are S. Yamamoto, the General Manager of Mitsui Bushan 
Kaisha, Sheikh Tabarak the Jetty Sirkar of the firm of Md. Haji 
Gani and J. C. Bose an authorised Customs Clearing Agent. The 
Crown gave up the case against the latter two persons at the later 
stages of the case; as regards the accused Yamamoto the learned 
Magistrate says that although his conduct is suspicious, the 
evidence is not sufficient to establish his guilt. I need not 
therefore deal directly with the cases of these persons who have 
been acquitted, by the Court below. R 

The defence of Yoshiəka as indicated in his written statement 
is that he is an assistant in a section of the Import Sundries 
Department which deals with Motor tyres, accessories and other 
articles and which had nothing to do with tallow or fish oil 
Mr. Yasuda was the departmental manager and he did every thing. 
Yoshioka had nothing to do with the contracts out of which this 
case has arisen and he had no personal knowledge about them 
He signed certain papers as a matter of routines He never saw 
Rahimatulla and took no part in the transactions, 

Rahimatulla states that in or about the beginning of November 
Kedar Nath Seal for the first time showed him a sample tin which 
was labelled Asahi Tallow and gave him a quotation, There was 
nothing in the tin to indicate that the contents were not tallow 
but fish oil, He denies that Seal ever told him that the substance 
was fish oil. 

As the tallow market was rising he entered into the two con- 
tracts of the 6th November, 1937 ane the 13th December, 1937. 
He signed the sale notes mechanically and he suggests that the 
words “ Hardened Fish Oil ” could not have been on the second 
sale note which embodied a repeat order. He had nothing to do 
with that part of the business which related to the clearing of 
the goods. 

Now in this case, aS in many cases of this nature, there is no 
direct evidence to establish conspiracy. The learned Magistrate has 
found that the circumstantial evidence sufficiently establishes the 
offences. The judgment of the learned Magistrate shows that he 
has considered and dealt with all the evidence in this case carefully 
and exhaustively ; we are unable, however, to agree with the con- 
clusions which he has drawn from the evidence. It is true that in 
a'case of this description when there is no direct evidence, infer- 
ences from froyed circumstances must to a large extent form the 
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SEUNS basis of the Courts conclusions ; but there is one fundamental 
1939. principle which must always be remembered in dealing with cases 
The Emperor based on circumstaniial evi lence and it is that an inference of guilt 
- Vs _,, may be drawn only when the circumstances are such as to be 

Rahimatulla Haji; : ; 
- Karim. incapable of any other reasonable interpretation. We are con- 
ve F strained to say- that the learned Magistrate has not always borne in 

2 e z . . . * Ld . 

steed mind this important principle. In our opinion the circumstances 


atthe most raise a suspicion that there has been some kind of 
dishonesty some where by some person or persons. They do not 
conclusively establish that the appellants were the dishonest persons 
or that the dishonesty was of the kind described in charges. 
= The case made out by the prosecution is that the firm of Mitsui 
Bushan Kaisha on the one hand and the firm of Mohammed Haji 
Gani on the other wanted to make some money and in order to do 
this they conceived of this idea of disguising fish oil as tallow and 
getting it passed duty free through the customs. It is not suggested 
that either of the appellants did this for their individual gain. The 
learned Magistrate has said that Mitsui Bushan Kaisha wanted to 
establish their fish oil on the market in Calcutta by undercutting 
another Japanese firm which hitherto had a monopoly of this trade 
and to achieve this end this conspiracy was hatched. To us this 
seems very unlikely. It is established that the firm of Mitsui 
Bushan Kaisha is one of the biggest mercantile houses in Calcutta 
doing a business of about 30 lakhs a month. If such a firm wanted 
to get some of their goods on the market they could afford to 
undersell their rivals and thereby capture the market. It must be 
+ yemembered that the duty was payable not by Mitsui Bushan 
Kaisha ; the contract being a C. I. F. contract, the duty was pay- 
able by Mohammed Haji Gani, Mitsui Bushan Kaisha were not 
saving anything for itself by this alleged conspiracy. The sugges- 
tion is that the whole scheme was framed for getting the fish oil of 
Mitsui Bushan Kaisha on the market, In our Opinion it is nota 
reasonable conclusion to draw from the facts that a big business 
firm like Mitsui Bushan Kaisha would adopt this method for getting 
its goods onthe market in preference to the other well known 
method of underselling. -I am not suggesting that it is not possible 
for a big firm to enter into what may be conveniently described as 
shady transactions. In business one frequently comes across such 
trarsactions but such transacticns aie entered into for a definite 
purpose. Business firms do not take a risk unless ita business- 
like ri:k. It seems to us that a firm of the magnityde and resources 
_of Mitsui Bushan Kaisha would not be so unbugjness-like as to 
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enter into a criminal conspiracy to achieve an object which they 
could achieve by less risky methods, The learned Magistrate in 
considering this aspect of the question referred to another case 
, where a very wealthy businesseman was successfully prosecuted for 
stealing a few rupees worth of electricity. There is in our opinion 


. no analogy between the two cases. Further we must always start 


with a presumption against dishonesty and continue in that presump- 
tion until it is displaced by conclusive evidence. There are certain 
circumstances which are inconsi stent with this charge of conspiracy. 
The learned Magistrate has not given sufficient weight to these 
circumstances. It must be remembered that the case for the 
prosecution is not that Mitsui Bushan Kaisha cheated its buyers 
by passing off fish oil on them instead of tallow, the case is of a 
conspiracy between the buyers and Mitsui Bushan Kaisha to deceive 
the customs authorities into believing that the substance was tallow 
.and not fish oil. Apart from describing the substance as “ Asahi 
Tallow ” inthe shipping papers no other steps were taken by 
. Mitsui Bushan Kaisha to deceive the customs authorities. On 
_the contrary the company did things which would show the customs 
authorities that the substance was not tallow. It has been establish- 


ed by the prosecution witnesses that tallow is always packed in big 


‘wooden casks of 7 to ro cwts, each and that fish oil is always packed 
in small tins of 4o tbs, each. This “Asahi Tallow” was packed 
exactly in the same way as fish oil is packed. Customs officers are 
dealing with these two substances in large quantities for many years 

„and itis reasonable to presume that Customs‘ Officers knew the 
difference in the methods employed for packing these two sub- 
stances. Nowa firm which had conspired to pass off fish oil as 
tallow would most certainly take the precaution of packing. it as 
if it were tallow. It would certainly not adopt the method of 
packing which is distinctive of fish oil, N. L. Dutt (P, W. 31) an 


. Appraiser in the Calcutta Customs who enquired into this case says 


that if he saw tallow coming from Japan in tins he would be suspi- 
cious as he had never heard of tallow coming in tins, Next there 
is the paper containing the chemical Analysis which is affixed to the 
-shipping documents, It has been established by the prosecution 
that the result of chemical analysis of tallow and fish oil are quite 
different. In both the consignments which are the subject matter of 
this case the chemical analysis given is not of tallow but of fish oil. 
This paper is prepared by the firm in Japan and is sent with the 
other shipping documents. Now no attempt was made to give a 
wrong chegnical | analysis of the substance in order to deceive the 
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Customs authorities. There was some “argument on behalf of the 


Crown that this analysis was intended for the purchaser and not for 
the-customs authorities and that therefore no inference should be 
drawn against the case sought to be made out by the prosecution 
because the certificate of the chemical analysis sent with the goods 


‘disclosed that the goods were not tallow but fish oil This argu- 


ment is set at rest by the evidence of Mr, Ilmuddin, Assistant 
Collector, Calcutta Customs, He says, “The analysis of the 
goods which is sent with the shipping documents is sent 
because it indicates the nature of the goods and also because it 
Supports the description on the bill of entry. Ordinarily, the 
Assessing Officer will look at this certificate of analysis and if he 
has any doubt he will refer it to the Chemical Examiner. He is 
not a technical man himself.” It is clear therefore that the chemi- 
cal analysis sent with the shipping papers is a document which 
is intended primarily for the Customs authorities and not only 
for the purchaser. It is also clear that the cocument is intended 
to convey information to the Customs authorities regarding the 
composition of the goods passing through the Customs, Now if 
there was an intention to cheat the Customs would Mitsui Bushan 


` Kaisha furnish them with a document which on the face of it 


would show that the substance was not tallow but something else ? 
In our opinion the certificate of chemical analysis affords strong 
indication that there was no intention on the part of Mitsui 
Bushan Kaisha to cheat the Customs. The only tangible evi- 
dence against Mitsui Bushan Kaisha is that it described the subs- 
tance Asahi Tallow in the shipping documents, In the*bill of 
entry the substance was described as tallow only but Mitsui Bushan 
Kaisha had nothing to do with the bill of entry. This document 
was prepared by the Jetty Clerk of Md. Haji Gani and there is 
no evidence whatsoever to connect Mitsui Bushan Kaisha with 
this document. The description of a substance like fish oil which 
in appearance is very like tallow and which is used for similar 
purpose as “Asahi Tallow” does not necessarily indicate to a 
‘criminal intention to cheat. One often meets with such descrip- 
tions innocently given. Substances are described as “cream?” 
although they have nothing to do with cream just as we have drinks 
described as “Ginger beer” and “Kola Champaign” which have 
nothing to do with either beer or champaign. Trade names of 
this description are common. It is said by the learned Magistrate 
that the conduct of the firm in describing the substance as fish 
ojl in all its correspondence with its branch in Japaneand in des- 
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cribing itas Asahi Tallow in the shipping doéuments indicates a 
dishonest motive. Much has also been said about a telegram 
sent by Mitsui Bushan Kaisha from Calcutta to its branch in Japan 
directing the branch to make out the documents in accordance 
with the pro forma indent where the substance is described as 
Asahi Tallow and about an attempt onthe part of the accused, 
Yoshioka, to keep back this part of’ the telegram from the autho- 
tities enquiring into the case. All these incidents at the most 
may raise a suspicion but nothing more. These circumstances 
are useful to this extent they set one on enquiry and perhaps 
lead to the discovery of further evidence 3 they are certainly not 
evidence of guilt. They are useful for the purposes of the inves- 
ligation and detection of crime but they cannot form the basis 
of judicial pronouncement of guilt. IfI may say so with respect 


the learned Magistrate has dealt with the case more as a detéctive 
than as a judge, 


In our opinion the manner in which the goods were packed 
and the certificate of chemical analysis furnished by the firm of 
Mitsui Bushan Kaisha disclosing the real composition of the goods 
are two very strong contra indications of a criminal conspiracy to 
cheat the Customs authorities. We are not satisfied that the only 
reasonable conclusion to draw from the Circumstances of this case 
is that there was a conspiracy as alleged by the Crown. 


Even if it be held that there was such a conspiracy it has certain- 
ly not been established that the accused Yosioka was guilty of the 
conspiracy, As I have said before it is not the case for the 
prosecution that there is a conspiracy between two individuals 
for their personal gain. The caseis of a conspiracy between two 
firms so that the firms may benefit. Now Yosioka is not a partner 
of the firm of. Mitsui Bushan Kaisha. He is not its general 
manager. He is a mere assistant of a department. There is no 
evidence direct or circumstantial to show that he ever came into 
contact with the accused Rahimatulla at any time. All the evi- 
dence against him is that his signature appears on certain docu» 
ments of this transaction and that he did not disclose certain 
documents to the investigating officer at the time of enquiry. In 
our opinion this is a far too slender evidence upon which to found 
a conviction. On the other hand there is evidence given by the 
witnesses for the prosecution that Yoshioka had nothing to do 
with the transaction. Levi and Kedar Nath Seal who were the 
persons who started the negotiation with the firm of Md. Haji 
Gani say -nothiag about Yoshioka, Levi was the;Sales Manager 
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CRIMINAL. at the time and he asked Kadar Nath Sealto deal with the sub:- 
I 39. tance. Not a word has been said by Levi or Kedar Nath Seal 


to the effect that Yusiuka had anything to do with the negotiations 
between Mitsui Bushan Kaisha and Md. Haji Gani. Clerks of 





The Emperor 


_ Ve 
Rahimatulla Haji 


Karim. Mitsui Bushan Kaisha have been examined but no one implicates 
Sen, Y. Yoshioka. P, W. 22 Sailendra Bhusan Roy says that Yasuda was 
= the manager of the department and Yoshioka was one of the 5 


or 6 departmental assistants, The sale notes Exs. 37 and 38 bear 
the signatures of Yasula and one Haran, while Exs., 39 and 40 
the purchase notes bear the ‘signaturzs respectively of Yasuda 
alone and Yasuda and: Haran. (Vide the evidence of P, W. 22 
Sailendra Bhusan Roy, clerk of Mitsui Bushan Kaisha). Yoshioka 
at about the time of the contract was in special charge of the 
section dealing with motor tyres, machinery, papers and matches ; 
Levi and after him Haran was in charge of the section dealing 
with fish cil. 

Leviis a dismissed assistant of Mitsui Bushan Kaisha and he 
was not helping Mitsui Bhusan Kaisha as has been pointed out 
by the learned Magistrate. If Yoshioka was really connected with 
the transaction there was nothirg to prevent the Crown from getting 
evidence from Levi. 

In our opinion the evidence is entirely insufficient to connect 
Yoshioka with any conspiracy regarding these two contracts. His 
defence that he signed papers as a matter of routine seems to us 
to be quite a reasonable one. We are thus satisfied that no 
case has been made out of a conspiracy between Yoshioka or 
any other person cf the firm of Mitsut Bushan Kaisha and 
Rahimatulla or any other person of the firm of Md, Haji Gani. 
The order of conviction and senterce against Yoshioka must 
therefore be set aside. We acquit him on all the charges and 
direct that he be set at liberty forthwith if in custody or if on bail. 
that he be released from his bond. l 

We next take up for consideration the case of Rahimatulla, If no 
one of the firm of Mitsui Bushan Kaisha entered into a conspiracy 
with Rahimatulla then obviously the charges against him under 
section 420}120B and 420/37 of the Indian Penal Code must fail 
The case against him is that of conspiracy or nothing at all, Learn- 
ed Counsel for the Crown at one time suggested that even if the 
case of conspiracy be disbelieved there is . nothing to prevent 
the Court from finding this appellant guilty of the offence 
punishable under Section 167(72) of the Sea Customs Act. This 


-section deals with the offence of making false document for the 
od 
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' purpose of deceiving the Customs authorities, The short answer ee 
` to this argument is that there is no- evidence whatsoever to show 1939 
that this accused either made such false documents himself 
or instructed anyone to do so. The bill of entry describing the ve 
s Rahimatulla Huji 
substance as tallow was prepared by -the Jetty Sircar of the firm Kinm. 
of Md. Haji Gavi and by the accused Bose, Neither of them 
suggests that they did this under: instructions from Rahimatulla. 
Rahimatulla is an assistant Manager and he says that he has 
nothing to do with the preparing of documents for clearing goods, 
There is not a vestige of evidence given to show that Rahimatulla 
“has anything to do with this part of the business.” Thus Rahima- 
‘tulla cannot be connected with the wrong description given in the 
bill of entry. He cannot also be connected with the description 
given in the, shipping documents sent from Japan wherein the 
“substance was described as “Asahi Tallow.” The evidence of 
Kedar Nath Seal and Levi is that the sample tin was labelled 
“Asahi Tallow” before any negotiations were started with Rahi- 
matulla, It-cannot be suid that he inspired th‘s description of 
‘ the substance or that the description was given in the shipping 
documents as a result of a conspiracy with him. We hold therefore 
that Rahimatulla cannot be’ found guilty of the offence charged 
under Section 167(72) of the Sea Customs Act. The learned . 
Magistrate laid some stress upon the fact that Rahimatulla was 
contracting to buy “Asahi Tallow’ at a price which was higher 
than the price fetched for tallow and he argued that Rahimatulla 
must have known that he was purchasing some thing other than 
tallow. He also refers to the second sale note in which there is the 
description “Hardened Fish Oil” given. The comparison of the 
prices of tallow and fish oil are not for the same period and it 
would not be safe to draw conclusions from market prices prevail- 
ing at different periods especially when the difference in price is 
not great. Much weight cannot also be.attached to the fact that 
Rahimatulla-signed the second sale note where the words “Har 
dened Fish Oil” were added to the detcription “Asahi Tallow.” 
This was a repeat order and the new description may have escaped 
his: notice. There is also dccumentary evidence given to show 
that the firm Md. Haji Gani sold the substance to’ Jayanti Lall 
as “Asahi Tallow” and rot as fish oil (Ex. Mi). We do not feel 
quite sure that Rahimatulla knew that he was purchasing -fish 
oil when he negotiated’ for the purchase of Asahi Tallow. It is 
true that Kedar Nath Seal has said that he. told Rahimatulla that 
the substance: was fish. oil but we do not think that we can place 
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implicit reliance on this statement; in view of the circumstances 
of this case, it was obviously necessary for Kedar Nath Seal to 
protect Mitsui Bushan Kaisha by saying this, 


In our opinion none of the charges has been established against 
the accused Rahimatulla We accordingly set aside the order 
of conviction and sentence and acquit him. He shall be set at 
liberty forthwith if in custody ; if on bail he shall be released from 


his bond. 


Henderson, J. :-~I agree. 

The prosecution is faced with a very serious difficulty at the 
very outset. Smugglers are people who attempt to evade payment 
of customs duties, As neither of the Japanese firms was liable to 
pay these duties, there is no reason why they should enter into a 
conspiracy to smuggle. The prosecution accordingly had to pro- 
pound a theory, 


It appears that another Japanese firm in Calcutta was dealing 
with another brand of edible fish oil. The theory of the prosecution 
is that the firm to which H. Yoshioka belongs intended to drive 
that fish oil out of the market and supplant it with their own, They, 
accordingly, entered into the smuggling conspiracy as a means to 
this end. 


There is no evidence that there is or wasa commercial war 
between these two companies. Asa theory it appears to me to be 
merely fantastic. If the intention of the firm of Mitsui Bushan 
Kaisha was as suggested, they would follow the ordinary practice of 
under-selling their rival. Icannot imagine why they should be 
expected to rely upon such a risky and uncertain method as 
smuggling. Then again in these commercial wars, war is declared 
by the established firm on the interloper and not vice versa. 


In view of the evidence given by the prosecution, there can be 
no doubt at all that this commodity was known as Asahi Tallow. 
The brokers, who were trying to push the sale of it, so described it 
atatime before this alleged conspiracy had even been hatched, 
It was ordered as such by telegram from the firm in Calcutta to the 
firm in Japan. There is therefore nothing suspicious in the fact that 
the firm in Japan entered it as Asahi Tallow in the shipping 
documents. 

In addition to that the shippers attached a chemical analysis, 
Any chemist apparently, who looked at it, would know immediately 
that the article was not tallow, This document wag put into the 
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customs authorities with the other documents by the agent who was CRIMINAL; 


acting on behalf of Rahimatulla’s firm. I cannot imagine that any 1939. 
conspirator would be so silly as to hand over to his intended victim 


The emperor 
a document which would immediately expose every thing. 


l Rahia: ulla Haji 
ims Appeal allowed. Sarim, 


Henderson, F. 
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PROBODH KUMAR DAS AND OTHERS mates 
V 
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AND OTHERS,* 


[ON APPEAL FROM tHe HicH Court OF JUDICATURE . 
AT Fort WILLIAM IN BENGAL] - 


Transfer of property— Contract of sale without conveyance=Part performance 
by transferee and possession taken—Sale with completion of title to other 
transferee — Action by first transferee for declaration that second transferee 
is without title to property—Whether maintainable— Transfer of Property 
Act (IV of 1882 and as amended by Act XX of 1929), seclion 534. 


The right conferred by section s3A of the Transfer of Property Act is 
one available only to a defendant to protect his possession, and it confers no 
right of action ona transferee in possession under an unregistered contract of 
sale. 


» 


A company bought an estate at auction but obtained no conveyance of it 9 
to themselves, and then by letters of offer and acceptance agreed to sell the 
estate to R. who paid the first instalment of the price and entered into posses- 
sion. In 1934 the company executed a deed, which was duly registered, assign- 
ing the estate to the defendants. That deed recited that R. had failed to com- 
plete his contract of sale in respect of the property. On the same date a deed of 
sale of the property, duly registered, was also executed in favour „of the defen- 
dants. The plaintiffs, persons claiming title through R., having brought an 
action for a declaration that the defendants had no title to the estate as against 
them, the plaintiffs having no completed title to the estate but partial possession, 
and the defendant a completed title but nọ possession 1 
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_ Held, that the suit was not maintainable, 


Privy Council Appeal No. 86 of 1938 froma judgment of the 
High Court, Fort William ia - Bengal, dated August 18, 1936, 
(D. N, Mitter ani S, K, Ghose, JJ.à reversing a judgment .of the 
Second Additional Subordin tte Judge, Chittagong, dated January 
31, 1935- 

A certain tea estate was mortgaged by the Company owning it 
to a firm called Gillanders, Arbuthnot & company. That firm, 
having obtained an order fur the compulsory winding up of the 
company, purchased the estate at auction from the company’s 
liquidators, but did not obtain any conveyance in their favour, 
By an agreement dated October 10, 1931, the firm sold the estate 
to one, S. N. Roy, who paid a first instalment of the price only, 
and then entered into possession. No conveyance of the estate to 
S. N, Roy wasever executed. On June 1, 1934, the partners in 
Gillanders, Arbuthnot & Company assigned the estate to the 
defendants, the Dantmara Tea Company Limited, that deed of 
assignment which was duly registere',- reciting that S. N. Roy had 
failed to complete the contract of October 10, 1931. Also on June 
I, 1934, the partners of the firm and the liquidators of the company 
formerly owning the estate executed a deed of sale, which was duly 
registered, transfering the estate to the defendant company. The 
plaintiffs, persons claiming as successors in title to- S. N. Roy, then 
instituted the present ' proceedings claiming a declaration that the 
defendant company were debarred from enforcing any right to the 
estate against the plaintiffs, and also claiming an injuaction. The 
defendants challenged the plaintiffs’ right to bring the action, The 
High Court, reversing the decision of tke Subordinate Judge, 
decided in favour of the defendants, and the plaintiffs now appealed 
to His Majesty. The facts are more fully set out in the judgment. 

Sir Thomas Strangman, K.C, and C. Bagram, for the Appel: 
lants : It is conceded that the appellants’ title is not such as to en 
able them to maintain this suit against the respondents apart from the 
‘ight in that behalf which, it is contended, is conferred on them 
by section 53A of the Transfer of Property Act, 1882. That section, 
however, can be relied on by the appellants notwithstanding that 
they through their predecessor in title did not take the steps 
necessary for the completion of the title after the contract of sale of 
October 10, 1931, had been entered into and possession of the 
property taken. Admittedly, also, Roy might have sued for specific 
performance of that contract but refrained from doing so. ' Notwith- 


` standing those defects, however, the appellants are, it is submitted 
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given power by the plain words of the section to maintain their 
title on the strength of their predecessor’s contract of October. ro 
and the possession granted and taken under it. 


A. M. Dunne, K.C, and J. M., Pringle for the Dantmara Tea 


Company. : F 


L. P. E. Pugh, K. C. and J. M. Pringle for other Respondents, 

The position really is that the appellants, through Roy, have 
nothing but bare possession, whereas the respondents have a good 
and complete title and lack only possession. It is accordingly one 
thing to say that section 53A of the Act of 1882 accords the appel- 
lants a certain protection of their possession, but quite another to 
say that the sectién enables them to challenge actively a title such 
as that of the respondents. The section protects what may be 
regarded as the weakness of the appellants’ position, and they are, 
or their predecessor was, entitled to bring a suit for specific perform- 
ance in order to complete their title. To maintain the remedy of 
specific performance, as to succeed under the section, the appellants 
must shew, that is, Roy must have shewn at the material time, that 
he was ready and willing to perform his side of the contract of 
October, 1931. No such proof was ever forthcoming; more than 
that, the respondents’ contention is that. Roy was never able to pay 
the balance of the purchate price. Reference was made in argu- 
ment to Arif v, Jadunath Majumdar (1); Pir Baksh v. Mahomed 
Tahar (2); and Currimbhoy & Company v. Creet, (3). — 


i C. A. Y 
Their Lordships’ juigment was delivered by 


Lord Macmillan : This appeal relates to a tea garden in 
the district of Chittagong, known as the Kaiyacherra Tea Estate, 
which at one time belonged to the Kaiyacherra Tea Company, 
Limited. The estate was mortgaged to Messrs. Gillanders, 
Arbuthnot & Co. of Calcutta who in 1930 obtained an order for 
the compulsory winding-up of the Tea Company. Thereafter the 
estate was put up to auction by the liquidators and purchased by 
Messrs, Gillanders, Arouthnot & Co. Without obtaining any 
conveyance in their favour Messrs. Gillanders, Arbuthnot & Co. 
on roth October, 1931, by an interchange of letters of offer and 
acceptance agreed to sell the estate to one S. N. Roy, who paid 
the first instalment of the price and entered into possession. No 
conveyance was ever executed in pursuance of this contract of 

(1) (1931) L. R. 58 I. A. 91 ; I. L. R, 58 Cale. 1936 ; 83 C. L. J. 359, 

(2) (1834) L. R. 61 I. A. 388; €o C. L. J. 370. 

(3) (1932) L. R. 0 I, A. 297 ; 57 C, L. 264. 
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an sale but the plaintiffs in the present suit, now the appellants, claim 

1939. to have acquired at least in part the purchaser’s rights under 
Probodh Kumar it The estate has been the subject of a complicated series of 
Das transactions which it is fortunately not necessary to detail for the 

The Danan Tea purpose of deciding the only question argued before their Lord- 
Co, Ltd. ships. These transactions are fully set out in the judgments of the 


Lord Macmillan, Subordinate Judge and the High Court and account for the varied 
-7 assortment of defendants to the suit, 

The first defendants and respondents, the Dantmara Tea 
Company, Limited, to whom alone it is necessary to refer, claim 
on the other hand to be the proprietors of the estate under (1) 
a duly registered deed of assignment in their favour by the 
partners of Messrs Gillanders, Arbuthnot & Co., dated rst June, 
1934, which narrates infer alia the failure of S, N. Roy to com- 
plete the contract of sale of roth October, 1931, and (2)a duly 
registered deed of sale, also dated rst June, 1934, by the Kaiya- 
cherra Tea Company, Limited, and the liquidators of that 
company and by the partners of Messrs, Gillanders, Arbuthnot 
& Co. 

The position accordingly is that the plaintiffs have no title to 
the estate of which they are at least partly in possession, but rely 
on the contract of saleof roth October, 1931, while the defendants, 
the Dantmara Tea Company, Limited, have a duly completed title 
to the estate but are not in possession of it. 

The real bone of contention between the parties is the right 
to the export quota. under the India Tea Control Act (\ XIV of | 
1933), which was passed infer alia to regulate the export of tea 
from India, By section 3 of that Act an Indian Tea Licensing 
Committee was set up and under other provisions of the Act it 
‘was entrusted with the task of determining the total quantity of 
tea, termed the “export quota,” which the owner of each tea 
estate should be permitted to export, and of issuing export licences, 
These quota rights are assignable and are of obvious value. The 
Licensing Committee in 1933-34 issued the export quota rights 
for the Kaiyacherra estate to the plaintiffs or to them and S. N. 
Roy. In 1934-35 the Committee, have become aware that the 
title to the estate was in dispute, declined to issue any export 
quota rights in respect of it. Subsequent to the execution and 
registration of the conveyance of the estate to the defendants, 
the Dantmara Tea Company, Limited, the Licensing Committee 
have recognised them as entitled to the export quota rights of 
the estate, Thus the plaintiffs have in part at least possession of 

e 
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the estate but have no export quota rights, while the defendants, 
the Dantmara Tea Company, Limited, hold the export quota rights 
: Of the estate but have not possession of it, 


It is in: these circumstances that the plaintiffs brought the pre- 
sent suit in which they seek to have it declared that the Dantmara 
Tea Company, Limited, and others have no right or title to the 
estate and are debarred from enforcing any right to the estate, 
including the right to sell tea under the export quota allotted 
to it orto transfer the quota rights to any person. They also seek 
an injunction. 


The defendants challenged the right cf the plaintiffs to bring 
the suit and maintained that they had no title to sue. The Sub- 
ordinate Judge rejected this plea and decided generally in 
favour of the plaintiffs but on appeal the learned Judges of the 
High Court were of opinion that the suit was not maintainable and 
dismissed it, 

It was conceded by the appellants at their Lordships’ bar 
that, apart from section 53A which was added by amendment in 
19:9 to the Transfer of Property Act, 1882, they had no case, 
But they contended that, notwithstanding ‘that they had not 
chosen to sue for specific performance of the contract of roth 
October, 1931, and notwithstanding that they had taken no 
steps to complete their title, they were nevertheless entitled under 
Section 53A actively to assert the rights of a proprietor in 
virtue of the contract of roth October, 1931, and their posses 
sion, 

The position of the law under the Transfer of Property Act, 
1882, before the addition to it of section 53a has on more than 
One occasion been expounded by their Lordships and reference 
may be made tothe case of Pir Bakhsh v. Mahomed Takar (x), 
where the subject was fully discussed. It is clear that the appellants 
were well advised in co nceding that if they could not invoke section 
53A they were out of Court. 


In their Lordships’ opinion the amendment of the law effected 
by the enactment of section 53A conferred no right of action ona 
transferee in possession under an unregistered contract of sale, 
Their Lordships agree with the view expressed by Mr. Justice 
Mitter in the High Court that “the right conferred by section 53A 
is a right available only to the defendant to protect his possession. ” 
They note that this was also the view of their late distinguished 


e 
(1) (1934) L. R. 61 I. A, 388; 60 C. L. J. 370. 
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.colleagie, Sir Dinshah Mulla,’ as stated in the second edition of 


.. his treatise on the Transfer of Property Act at P. 262. The 


Section is so framed as to impose a Statutory bar cn the transferor ; 


„it confers no active title on the transferee. Indeed, any other 


reading of vit would make a serious inroad on tle whole scheme of 
the Transfer of Properly Act. 


z. It was suggested that by obtaining thé export quota rights from 


the Licensing Committee the Dantmara Tea Company, Limited, 
‘aS persons claiming under the transferors, were enforcing a right in 
respect of the property against the appellants as persons claiming 
-under the transferee; and could be enjoined at the appellants’ 
instance from so doing,’ but in their Lordships’ view there has been 
no enforcement within the meaning of the. section of any right 
against the appellants. 


Their Lordships will accordingly humbly advise His° Majesty 
that the appeal be dismissed.-Separate printed cases were presented 
on behalt of the respondents, the Dantmara Tea Company, Limited, 
‘and the respondents, the Chandranagar Tea Company, Limited, 
who claimed to have acquired an interest in the estate, and were 
‘separately represented at their Lordships’ bar, but the appellants 
will pay only one set of costs to the respondents. 


Callingham, Ormond, Maddox ; Solicitors for the Appellants, 
T. L. Wilson &*.Co. « Solicitors for the Respondents, 


RCC.” * i TE Appeal dismissed, 
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APPELLATE CIVIL: 
Before Mr. Justice A. N. Sen. 


CHATRA-SERAMPORE CO-OPERATIVE CREDIT 
SOCIETY LIMITED 


Us 


BEJOY KRISHNA DE AND ofuers,* 


Co-operative Societies Act (II of 191. ), section q3— Rule 22, Sub-rule (6) framed 
under section 43, if ultra vires—Decision of tribunal constituted under 
Rule 22, if final. 

Rule 22, Sub-rule (6) framed under section 43 of the Co-operative Societies 
Act, which declares that the decision of the appellate tribunal is final and the 
Civil Courts have no jurisdiction to interfere with it, is not ultra vires. 

Even if an award passed by an arbitrator under section 43 of the Co-operative 
Societies Act is erroneous on the face of it on the ground of limitation, the Civil 

Court cannot interfere with it, as it cannot be said that it was passed without 
jurisdiction, 

The Dacca Co-operative Industrial Union Limited v. The Dacca Co-operdas 
. tive Sankha Silpa Samities Liméted (1) followed. 

Appeal by the Defendant. 

Suit for setting aside an award by the Assistant pe of Go» 
operative Societies, 

The material facts will appear from the judgment. 

Messrs. Bimala Charan Deb and Tarakeswar Nath Mitra fot 
the Appellant. 

Messrs. Pares Nath Mukherjee (Jr.) (Jor Syama Charan Mitter) 
for the Respondents. 

The judgment of the Court was as follows: 

This appeal is by the Chatra-Seramrore Co-operative Credit 
Society Limited, which was the principal defendant in a suit 
brought by Bejoy Krishna De and others. The suit was dismissed 
by the trial Court but on appeal it was decreed. The facts giving 
rise to the present appeal may be briefly stated as follows :— 

One Suprovat Addy borrowed money from the Chatra-Seram- 
pore Co-operative Society Limited, which will hereafter be described 
as the Society. The two plaintiffs stood surety for the repayment of 


* Appeal from Appellate Decree No. 126s of 1937, against the decree of Mr, 
Bhuban Mohan Sinha, Subordinate Judge, 2nd Court, Hooghly, dated the 30th 
April, 1937, reversing that of Mr. P. N. Gupta, Munsiff, 2nd Court, Serampore, 
dated the r4th September, 1936, 

(1) (1937) 42 €. W. N. 391, 
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the money borrowed by Suprovat. Suprovat defaulted in paying 
the money. A dispute then arose between the Society on the one 
side and Suprovat and the two plaintifis who are the sureties on the 
other regarding the re-payment of this sum. This dispute was 
referred to the arbilrdtion of one Batabyal under sub-rule 2 of 


- rule 22 of the Co-operative Societies Act. Batabyal made an award 


against Suprovat and'the two sureties. From this award, an appeal 
was taken to the Assistant Registrar of Co-operative Societies under 
rule 22, sub-rule 5. The Assistant Registrar dismissed the appeal. 
Thereafter, the Society proceeded to execute the award against 


‘the two sureties. The two sureties have now instituted this suit 


for setting aside the award, making the Society the principal 
defendant. 


The deferce taken by the Society is two-fold. The first part of 
the defence related to the merits of the case. The Society con- 
tended that the decision of the Assistant Registrar was correct. 
The second brarch cf the cefence was that no suit lay for setting 
aside an award made pursuant to rule 22 of the rules framed under 
section 43 cf the Co-operative Sccieties Act. Reliance was placed 
on sub-rule 6 of rule 22 which says that the order of the Registrar 
or Commissioner on appeal shall nct be liable to be called in 
question in any civil or revenue Court and shall be in all respects 
final and conclusive, The trial Court gave effect to the contention 
that rule 22, sub-rule 6 was a tar to the suit. The lower appellate 
Court held that this sub-rule was w/¢va vives and on that ground 
went into the merits of the case and held that the claim made 
against the plaintiffs was barred by limitation. 


The first point taken on behalf of the appellant is that the lower 
appellate Court was in error in holding that rule 22 (6) was 
ultra vires. It is now well established that rule 22, sub-rule 6 is 
not uléva vires. This has been decided by a Division Bench of 
this Court in the case of Zhe Dacca Co-operative ‘Industrial Union 
Limited v. The Dacta Co-operative Sankha Silpa Samities 
Limited (1), The exact point which is now raised in this case 
was considered inthe case referred to and it was held that sub- 
rule 6 of rule:2 which declares that the decision of the appellate 
tribunal is final and that the Civil Courts have no jurisdiction to 
interfere with it was not w/tva vires. Iam bound by this decision 
and I would add, with respect, that I entirely agree with the views 
expressed therein. The decision of the Assistant Registrar cannot 


(t) (1937) 42C. W. N. 391. 
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in my opinion be interfered with on the ground that sub-rule (6) 
of rule 22 is ultra vires, 

The learn ed Advocate appearing on behalf of the respondents 
then raised another contention in support of the judgment of the 
learned Judge. He said that ~ the’ claim as against the sureties was 
barred ®y limitation and that therefore, the reference to arbitration 
was made without any jurisdiction. He contended further that all 
the subsequent proceedings were also without jurisdiction and on 
this ground he says that this Court should interfere with the award 
and the order passed on appeal from the award inasmuch as the 
order was passed without jurisdiction. In support of this argument 
he points out that althougt’ limitation so far as the debtor was 
concerned was saved by a payment of interest such payment would 
not save limitation as against the sureties. For this proposition, he 
relies on the decision in the case of Brojendsa Kishore Roy Chow- 
` dhury v, Hindusthan Co-operative Insurance Society Limited (1), 
He says that the order on appeal from the award on the face of it 
Shews that the claim was barred by limitation and that, therefore 
this Court has jurisdiction to set aside the order inasmuch as it 
was an order passed without jurisdiction. In my opinion, this 
contention is unsound. I do not propose to decide whether in this 
case the claim of the Society was barred as against the sureties, 
The question would depend on the further question whether all the 
provisions of the Indian Limitation Act would apply to proceedings 
under rule 22 of the Co-operative Societies Act. Even if it be held 
that the decision reportei in Brojendra Kishore Roy Chowdhury v. 
Hindusthan Co-operative Insurance Society Limited (1) referred to 
above was binding upon the tribunal constituted under rule 22 
aforesaid, all that can be said is thatthe tribunal has committed an 
error. True, itis an error of law but it is not such an error as 
would make the decision of the tribunal one made without juris- 
diction. In my opinion, the decision of the Assistant Registrar is 
, final and conclusive andthe Civil Court has no jurisdiction to 
re-open the question. That being sc, this appeal must be allowed 
and the decree passed by the lower appellate Court must be set 
aside and the decree of the trial Court must be restored. 


The appellant will get its costs throughout, . 
P. Re l Appeal allowed, 
(1) (1917) 1. L. R. 44 Calc. 978. 
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Before Mr. Justice B. K. Mukherjea aad Mr, Justice 
T. J. Y.. Roxburgh 


CHATRA-SERAMPORE CO-OPERATIVE CREDIT 

SOCIETY:LTD. `> i 

O D l v, 
GOPAL CHANDRA MITRA AND OTHERS * 


Co-operative Societies Act (Il of 1912), Section 43 (2), clause (1), rules framed 
under—Sub rule (6) eof Rule 22, if ultra vires—Award passed without 
jurisdiction, if can be declareda nullity by a Civil Court—Fundamental 
rules attaching restraint to the authority of arbitrator, if mandatory 


The provision of section 43 (2), clause (1) indicated that the legislature 
intended framing of rules by which disputes of a certain character could be 
referred to the Registrar for decision and if he so directed to arbitration. 
It contemplated also the framing of rules regarding the mode of appointing 
the arbitrator and the procedure to be followed by him down to the enforce- 
ment of his decision. 


So sub-rule (6! of Rule 22 as framed under section 43 of the Co-operative 
Societies Act, is not «léra vires of the local Government : 


Dacca Co- operative Industrial Union Lid. v. Dacca Co-operative Sankha 
Silpa Samities (1) referred to. 


Chester v. Bateson (2) and R. and W. Paul Ltd. v. The Wheat Commis- 
sion (3) distinguished, 


If an award passed by an arbitrator appointed under section 43 of the Co- 
operative Societies Act is without jurisdiction the Civil Court is entitled to 
declare it to baa nullity. í 


Even ifan arbitrator is validly appointed, the award can still be a nullity 
if there was violation of the rules regulating the arbitration in matters of 
substance. 


Not only a proper appointment of the arbitrator in accordance with the 
rules is essential for creating jurisdicticn in the arbitrator but the 
fundamental rules attaching restraint to the exercise of authority by the arbi- 
trator are equally mandatory anda violation of them would nullify the award: 


Andrews v. Mitchell (4) and Wayman v. Perseverance Lodge of the Com- 
bridgeshire order of the United Brethern Friendly Society (5) referred to. 


_ Appeal by the Defendant. : 
The material facts will appear from the judgment. 


*Appeal from Appellate Decree No. 1374 of 1637, against the decree of 
Bhuban Mohan Sinha, Esq., Subordinate Judge, Second Court, Hooghly, dated 
the 30th April, 1937, reversing that of Pankaj Nath Gupta, Esq., Munsiff, 
Second Court, Serampore, dated the 31st August, 1926. 

(1) (1937) 42 C. W. N. 391. (2) [1920] 1 K. B. 829. 

(3) [1937] A.C. 139. (4) [1905] A. C. 78, 


(5) [1917] 1 K B. 677. - ~- , 
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Messrs. Bimala Charan Deb and Sailendra Nath Mitter for 
the Appellant. 


Messrs. J. N, Sen and Manindra Nath Bhattacharjee for the 
Respondents, 

a i C, A. V. 

The judgments of the Court were as follows ; 

Mukherjea, J. :—This is an appeal on behalf of the Chatra- 
Serampore Co-operative Society, which was the defendant in a 
suit commenced by the plaintif fora declaration that an award 
made by an arbitrator appointed by the Assistant Registrar, 
Co-operative Societies, under Rule 22 of the rules framed by the 
‘Local Government under section 43, Co-operative Societies Act 
was illegal, inoperative and ultza- vires, 

There was also a prayer for a permanent injunction restrain- 
ing the defendant Society from enforcing the award by execution 
against the plaintiff, 

It appears that one Osman Miya had borrowed a sum of 
rupees 500 from the defendant Society, by executing a bond on 
3rd January, 1926. The defence case was that the plaintiff 
stood one of the sureties forOsman Miya in the bond. There 
being default in payment of the instalments stipulated in the 
bond, the whole amount due under it became payable, and in 
1933 a dispute was sent by the defendant to the Assistant Regis- 
trar, Co-operative Societies under rule (22) of the Co-operative 
Society rules The Assistant Registrar appointed one Asutosh 
Chatterjee as arbitrator, who issued a notice on the plaintiff to 
appear Lefore him on rath October, 1933. The arbitrator decided 
the case against the plaintiff overruling his defence that he did 
not stand a surety or sign the bond assuch. There was an appeal 
against this award under sub-rule (5) of rule 22 which was heard 
by the Assistant Registrar, and it was dismissed. 

The present’ suit was thereupon commenced by the plaintiff 
and his allegation in substance was that the award was fraudulent, 
illegal and altra vives It was said that the arbitrator did not 
allow him any opportunity to prove his case or to adduce the 
evidence which he wanted to adduce. The award was erroneous 
onthe face of it; and the arbitrator overlooked that the claim 
of the Society against the plaintiff was long time barred. The 
whole thing, it was alleged, was the result of an ill feeling between 
the plaintiff, and an employee of the defendant Society, who had 
forged the name of the plaintiff asa surety in the bond. The 
defendant in, its written statement traversed all the allegations 


493 


CIVIL, 


1929. 
nom 
Chatra-Serampore 
Co-operative 
Credit Society Ltd. 
Ve 
Gopal Chandra Mi'ra 


August, II. 


49i 


CIVIL. 


1939. 
us 


Chatra-Serampore 
` Co-operative 
Credit Society Ltd. 


v. 
Gopal Chandra Mitra 


B. K. Mukherjea, F. 


THE CALCUTTA LAW JOURNAL. [Von LXX, 


’ 


of the plaintiff, and contended inter alia that the award was valid 
and binding in law, and could not be questioned in a Civil Court 
under rule 22 (6). 

The trial Court accepted the defendant’s version and. dis-~ 
missed the plaintif’s suit. There was an appeal preferred by the 
plaintiff against this decision which was heard by the Subordi- 
nate Judge, 2nd Court, Hooghly. The Subordinate Judge 
reversed the judgment of the trial Judge and decreed the plain- 
tif’s suit, holding ixter a/ia, that rule 22 (6) was ultra vires of 
the Local Government, and that the award wasa bad and invalid 
award under law, there being misconduct on the’ part of the 
erbitrator, and violation of the rules of procedure, laid down in 
rule (22) itself, Itis against this decision that the present second 
appeal has been preferred. . l 

Mr. Deb who appears for the appellant has challenged the 
propristy of the lower appellate Court’s decision primarily on the 
ground that sub-rule (6) of rule (22) framed under section 43 of 
the Co-operative Societies Act is infra vires of the Local Govern- 
ment and consequently the legality of the award could not be 
questioned in any Civil Court. In support of his contention the 
the learned Advocate has relied upon a recent decision of this 
Court in Dacca Co-operative Industrial Union Limited v. Dacca 
Co-operative Sankha Silpa Samities (1). Mr. Sen who appears for 
the respondent, and who has presented his client’s case with con- 
sicerable ability and thoroughness, has argued on the other hard 
that rule 22(6) is wlfva vires inasmuch as it ousés the jurisdiction of 
Civil Courts, and that in any event, the Civil Court is not precluded 
from-pronouncing the award to be a nullity in the circumstances of 
the present case. 

Two questions arise for our determination in this appeal, The 
first is whether sub-rule (6) of rule 22 as framed under section 43 of 
the Co-operative Societies Act is wltsa vires of the Local Govern- 
ment. The second point is whether, even if sub-rule (6) is not 
ultra vires, the Civil Court has still powers to interfere when the 
award is made without jurisdiction or in opposition to the provisions 
ofthe rules themselves. 

On the first point the appellant has in its favour the recent deci- 
sion of a division bench of this Court in Dacca Co-operative Lndus- 
trial Union Limited v. Dacca Co-operative Sankha Silpa Samities 
(1). There it was held that sub-rules 2,5 and (6) of rule (22) 
as framed by the Local Government are not ultra vires and eyen 


(1) (1937) 42 C. W, Ne 391 i : 
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though they may not come within the specific clauses enumerated 
in section 43(2) of the Co-operative Societies Act, they are within 
the scope of sub-section (1) of section 43, which constitutes the 
Primary source of the rule-making power. Mr. Sen has challenged 
the propriety of this decision so far as it relates to sub-rule (6). 
He concedes that it is within the competence of the Loca! Govern- 
ment, to empower the Registrar to appoint an arbitrator, and to 
lay down the procedure to be followed in the arbitration proceed- 
ings) The Government is also competent to set up an appellate 
tribunal, and invest it with authority to hear appeals from awards, 
-It cannot however, Mr, Sen says, without express authority from 
the legislature oust the jurisdiction of Civil Courts as established by 
general law and prevent a subject from having access to the ordinary 
legal tribunals in regard to matters of arbitration, 


In other words Mr. Sen’s contention is that the rules can pro- 
vide for scttling of certain disputes by arbitration, but when the 
arbitrator has made his award, it would be open to challenge before 
the Civil Court, in the same way as any other award. The learned 
Advocate points out in this connection that if it was the intention of 
the legislature to exclude the jurisdiction of Civil Courts in such 
matters, it would have expressly said so,'as it has done in section 42 
of the Act. After careful consideration, I have come to the conclu- 
‘sion that this contention cannot succeed. 


The provision of section 43(2), clause (1) itself indicates that 
the legislature intended framing of rules by which disputes of a 
certain character could be referred to the Registrar for decision,and 
if he so directed, to arbitration. It contemplated also the framing of 
rules regarding the mode of appointing the arbitrator and the proce- 
dure to be followed by him down to the actual enforcem-nt of 
his decision. A set of rules framed on these lines would autos 
matically oust the jurisdiction of Civil Courts, at least to the extent 
Of questioning the propriety of the decision of the arbitrator on its 
merits, as obviously there is no sense in making provision for setile- 
ment of disputes by arbitration, if the same matter could be reagis 
tated in Civil Courts. The question however arises, as to whether 
the Civil Courts should be given the same powers of control as 
they exercise with regard to other awards under the general law, 
Here again the Local Government was to frame the rules in such 
‘Manner as would carry out the purposes of the Act. If the object 
of the Act isto encourage thrift, self-help and co-operation among 
agriculturists, artisans and persons of limited means, the Local 
Government ¿might well consider it proper to lay down a much 
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GNIL, simpler procedure than that embodied in Schedule II, Civil 
1939. Procedure Code, which undoubtedly involves much trouble and 


Chatra-Serampcre expense; , 
Co-operative The provision for appeal toan appellate officer against the 


eee ade Ltd. award was made in my opinion with this object imview and the 
Gopal Chandra Mitra Local Government considered it to be a sufficient check upon the 

B. K. Makhevien F. mistakes or abuse cf authority by the arbitrator. 
men I think therefore that the substitutional remedy provided for by 
sub-rule (5) has taken away the remedy which the parties might 
have had under the general law and sub-rule (6) is rather a super- 
fluous provision which states explicitly what was clearly the impli- 

cation of the previous sub-rules. 

It is necessary in this connection to refer to two Cecis:ons upon 
which Mr. Sen has laid considerable stress in support of his conten- 
tion, and which are to be found in Chester v. Bateson (t)and R. and 
W. Paul Limited y. The Wheat Commission (2). 

The first case has little bearing onthe present question. The 
question in this case was, whether the Defence of Realm Consoli- 
dation Act, 1914, which authorised the framing of regulations, 
inter alia to prevent assistance being giver, to the enemy or the 
successful prosecution of the war being “endangered, justified a 
regulation which provided that no person should without the con- 
sent of the Minister of Munitions, take any proceedings for the pur- 

- pose cf obtaining an order or decree for the recovery of possession 

_ of or for the ejectment of a tenant of any dwelling house in which 

a munition worker was living, and which was situate in an area 
declared to be a special area by the Minister of Munitions, ~ 

It was held that the regulation was «fra vives, as it was nota 
necessary or even reasonable way to aid in securing the public 
safety and the defence of the realm, to give power to a minister to 
forbid any person to institute any proceeding to recover a house, so 
long as a worker was living in it. 

As I have said already, the purpose of the Co-operative Societies 
Act as declared in its preamble, could reasonably and properly be 

‘served by a rule of this character and this case which stands ona 
quite different footing cannot throw any light on the matter. 


The other case of 2. and W. Paul Limited v. The Wheat Com- 
mission (2) is more important, and at first sight it seemed to support 
the contention of Mr. Sen. The facts of this case stand as follows: 
Section (s), sub-section (1) of the Wheat Act of 1932, empowered 

(1) [1920] 1 K. B. 829. 
(2) [1937] A. C. 139. 


Vor, LXX, | HIGH COURT. 


_the Wheat Commission to make by-laws for giving effect to the 


x? 


provisions of the Act, and sub-section (2) laid down that by-laws 
made under this section should provide infer alfa for final deter- 
mination by arbitration of disputes arising as to such matters as 
might be spécified in the by-laws. 

Purporting to act under this section the Wheat Commission 
made a by-law (numbered 20) providing that “any dispute arising 
between the Wheat Commission and any other person as to whether 
any Substance in flour sevesseseee oes Stall be referred to arbitration” 
as therein provided “and the decision of the referee as to the 
matter in dispute shall be final and conclusive. The following 
provision shall have effect in relation to any reference under this 
by-law: The Arbitration Act, 1289 shall not apply ssersessseesseo” 

It was held by the House of Lords, that the by-law (20) 
which purported to exclude the operation of the Arbitration Act 
1889 from any arbitration under Section (5), sub-section (r) of the 
Wheat Act of 1932 was w/tva vires and invalid. Lord Macmillin, 
in course of his judgment observed as follows :— 

“The Arbitration Act is a statute of general application and it 
confers a valuable and important right of resort to the Courts of 
law. To exclude its operation from an arbitration is to deprive 
the parties to the arbitration of the rights which the Act confers, 
When a public general statute provides for the reference of disə 
putes to arbitration it is to be presumed that it intends them to 


. be referred to arbitration in accordance with the general law as 


to arbitration, with all the attendant rights which the general law 
confers. I do not think that when Parliament enacts by one 
statute that disputes under it are to be referred to arbitration it 
can be presumed to have empowered by implication, the abroga- 
tion of another statute which it has enacted for the conduct of 
arbitration. Ifthis is intended, express words to that effect are 
in my opinion essential, and there are here no such express words.” 

As the objectionable portion was considered to be a vital part 
of the by-law, the whole by-law was held to be w/tra vires, and 
the House of Lords decided the entire case on its merits, 


It is to be seen, that the rule-making section in the Wheat Act 
meant arbitration under the ordinary law, as laid down in the 
Arbitration Act. This, as Lord Macmillan pointed out would 
bring in all the attendant rights which the general law confers, 
and there were no words used by the legislature by which these 
rights could be held to have been taken away either in whole or 
in part. In fhe case before us Section 43(2) clause (1) goes much 
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further than the English Act, and provides for a complete proce- 
dure, up to the enforcement of the award, the whole of which if 
the rule-making authority so chooses, could be outside the juris- 
diction of Civil Court, It does not simply say that-the rules are 
to be made for settlement of disputes by arbitration, which would 
mean certainly, arbitration according to ordinary law. I hold 
therefore that on the authority of this decision, we would not be 
justified in holding that rule 22(6) is ura vires of the local Govern- 
ment. 

The next question is whether, taking sub-rule (6) to be intra 
vires, the Civil Court could still entertain a suit for declaring the 
award to be invalid and inoperative ? l 

In my opinion, if the award is without jurisdiction, the Civil 
Court could certainly declare it to be a nullity, It was held in Dacca 
Co-operative Industrial Union Lid, v, Dacca Co-operative Sankha 
Silga Samities Lid, (1), that if the appointment of the arbitrator was 
void under the law, ‘the award, as well as the appellate order 
confirming the same would be nullities, and the Civil Court would 
have jutisdiction to declare them void. The Civil Courts could 
not however enter into the question relating to misconduct on the 
part of the arbitrator or other irregularities in the procedure for 
which the remedy must be sought inthe rules themselves, 
It seems to me that the law has been stated here a little too 
narrowly, 

In my opinion, even if the arbitrator was validly appointed, 
the award can still be a nullity, ifthere was violation of the rules 
regulating the arbitration in matters of substance, Not only a 
proper appointment of the arbitrator in accordance with the rules 
is essential for creating jurisdiction in the arbitrator but the 
fundamental rules attaching restraint to the exercise of authority 
by the arbitrator, are in my opinion equally mandatory and a viola- 
tion of them would nullify the award. The cases of Andrews v, 
Mitchell (2) and Wayman v. Perseverance Lodge of the Cambridge- 
skize Order of the United Brethern Friendly Society (3) are apposite 
illustration in point. These are cases under the Friendly Societies 
Act, 1896, Section 68 of which provides that every dispute between 
a member of a friendly society and the society shall be decided 
in the manner directed by the rules of society and that the deci: 
sion so given should be binding and conclusive on all parties 


t1) (1937) 68 C. L. J. 253; 42C. W. N. 391. 
(2) [1905] A. C. 78. 
(3) (1017) 1 K. B. 677. 
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-without appeal, In the first of these cases a member of a friendly 
society was summoned before the arbitration committe: for a 
breach of the rules, and was in his absence expelled from the 
Society by a resolution of the committee on a different charge, of 
which no notice had been given to him as required by the rules. 
It was held by the House of Lords, that the decision of the com- 
mittee was null and void, It was observed by Lord Halsbury, 
L. C. that these rules were matters of substance and not of mere 
form. They were the foundation of the jurisdiction which was 
assumed by the committee and if these rules were neglected, they 
had no jurisdiction to entertain that charge, 
In the second case, a resolution of expulsion was passed against 
a member of a friendly society, without giving him any notice and 
without hearing him in his defence. It was held that the 
committee did not adjudicate in proper sense of the word, and as 
_ they acted in direct opposition to the rules, the resolution was a 
nullity. This principle has been followed with regard to proceed- 
ings in arbitration under the rules framed by the Assam Gevernment 
under Section 43 of the Co-operative Societies Act by S. K, 
Ghose, J. in Shillong Co-operative Bank v, Chimrain Medhi (I). 
As was observed by Heaton, J. in Ganesh Mahadev v. The Secre- 
tary of State for India (2) “when a special tribunal is provided 
by law, the jurisdiction of Civil Court is excluded, if the special 
tribunal has acted according to law. If there has not been a 
decision by such tribunal, arrived at in the manner provided by 
the Act, then the tribunal has not operated and the bar to that 
does not exist.” This was a case, where the Collector of Custom, 
acting as tribunal unjer the -Sea Customs Act confiscated the 
property of the plaintiff without hearing him and without taking 
any evidence, 


In was held that the jurisdiction of the Civil Court was not 
ousted if it appeared that there was no legal adjudication of the 
matter in accordance with the provision of the Sea Customs Act. 

Coming now to the facts of the present case, we find that there 
was nothing wrong in the appointment of the arbitrator, who was 
appointed in due compliance with the rules, The point for consi- 
deration is whether the plaintiff was duly summoned and was 
heard in his defence. It appears from the records that the plaintiff 
got notice of the proceeding, though it was a short one, and he 
duly appeared before the arbitrator on the date of hearing. Hig 


(1) (1937) 41 €. W.N. 670. 
(2) (1918) L. R. 43 Bom. gar, 
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CPL: defence was that ‘he did not sign the bond asa surety. `- The ques- 
1939. tion is whether or not he was given opportunity to prove his case. 

vni ° . EE ° . 
Chata Serampat The evidence on this point is discrepant, and whereas the plain- 
Co-operative tifi's own case is that he wanted to examine a hand-writing expert, 


Credit iety Ltd ,. _. : i 
pede Societ his witness says that he wanted time to produce his office records 


wbich contained his signature. Anyway if the arbitrator did not 
allow him to adduce evidence in support of his case, his adjudi- 
cation would not be an adjudication in law. But on this point, 
much light is thrown by the records of the appellate officer. It 
appears from the plaintiffs petition of appeal that he did not 
make any grievance of the fact that the arbitrator did not give 
him time to adduce evidence, and this point was not raised before 
the appellate officer at all, The only point that he took was that 
the signature on the bond was not his The Assistant Registrar 
compared the signature on the bond with the admitted signature 
of the plaintiff, and found. against him, 


v., 
Gapal Chandra 
Mitra. 


B, K. Mukherjea, F. 


_ 


I cannot say that the facts of the case would attract the prin- 
ciple which has been enunciated in the decisions mentioned above. 
A ground is taken that the arbitrator ignored the law of limitation. 
The decision of the arbitrator may be wrong in fact or in law, 
but that is not a ground which would entitle the Civil Courts to. 
interfere in the matter. l 


The result therefore is that this appeal is allowed. The’ judg- 


ment and decree of the lower appellate Court are set aside and 
those of the trial Court restore d. 


Considering the special circumstances of the case, we direct that 
the parties would bear their own costs throughout. 


Roxburgh, J. s—I agree. 


Fu Re | . Appeal allowed, 


f 
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» Before Mr, Justice N. G. A. Edgley. 


ANNADA PROSAD TALUKDAR AND OTHERS Cut 
á 1939.: 
RAMJAN SARKAR.» ae 
As 23. 24. 
Bengal Tenancy Act (VIII of 1885 and as amended by Act IV of 1928), July, 4. 


Sections 26 B, and 87—Landlord’s right to re-enter ~ Abandonment. 


Under the law as it stood before 1928 two successive transfers of a non- 
transferable holding constituted a complete abandonment on the part of a 
tenant which wou'd entitle the landlord to re-enter under section 87 of the 
Bengal Tenancy Act. For a landlord seeking to re-enter it will not be necessary 
to prove as a fact that the holding had been abandoned but the abandonment 
will be a direct inference from the fact that the entire holding had been sold 
and possessicn had been given to the purchaser : Prosonna Kumar De v, Ananda 


Chandra Bhattacharjee (1) followed. 


The landlord’s right of re-entry on abandonment of a holding has not been 
curtailed by the law as it stands after the amandment in 1928. In other words, 
Section 26 B of the Bengal Tenancy Act as amended in 1928, did not 
affect the right of the landlord to re-enter under section 87 of the Act if the 
tenant vacated his holding without arranging for the payment of his rent as it 
fell due. 

One M was a tenant in respect of a holding. Before the passing of the 
Bengal Tenancy Amendment Act of 1928, he transferred one area of this 
holding to Re Subsequently after the passing of the Bengal Tenancy Amend- . 
ment Act of 1928, M transferred the remainder of the bolding to K, The 
plaintiffs landlords thereupon got an order for pre-emption agaiast K, There- 
after they instituted the present suit for ejecting the previous transferee R from 
the portion of the holding transferred to him : 


Held, that M must be treated to have abandoned the holding within the 
meaning of section 87 of the Bengal Tenancy Act and the landlords were 
therefore entitled to re-enter and evict R from the portion of the holding 
transferred to him, 


Appeal by the Plaintiffs. 
The material facts will appear from the judgment. 


Messrs. Bireswar Bagchi and Jyotisindsa Nath Das for the 
Appellants, 


Messrs. Krishna Kamal Moitra and Amaresh Chandra Roy for - 
the Respondents. 


C. A, V. 


*Appeal from Appellate Decree No. 935 of 1937; against the decree of 
H. C. Mitra, Esq., Subordinate Judge, First Court, Pabna, dated the 20th day 
of February, 1937, affirming that of Renupada Mukherjee, Esq., Munsiff, First 
Court, Serajganj, dated the 28th day of July, 1936. 

(3) (1925) go C. W. N. 291, oe 
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The judgment of the Court was as follows : 


In the suit with refersnce to which this appeal arises the plain- 
tiffs sought to eject the defendant, Ramjan Sarkar from certain 
land. Their case was thata man named Maniruddin was their 
tenant in respect of a holding with an area of 1.76 acres and that, 
on the 17th of Aswin, 1335 B.S. corresponding to 3rd October, 
1928, i. e. before the passing of the Bengal Tenancy Amendment 
Act of 1928, he transferred one area of this holding to the defen- 
dant, Ramjan Sarkar. Subsequently, after the passing of the 
Act of 1928, Maniruddin transferred the remainder of the hold- 
ing to Kalipada Bhattacharjee. The transfer took place on the 
28th of February, 1934. The plaintiffs then applied for pre- 
emption of the portion of the holding which had been transferred 
to Kalipada Bhattacharjee and an order for pre-emption was 
Culy made in their favour, Subsequently, on the roth of January, 
1936, the plaintiffs instituted the suit out of which this. appeal 
arises for the purpzse of ejecting Ramjan Sarkar from that portion 
of the holding which had been transferred to him in 1928. 


The main defence put forward by Ramjan Sarkar was to the 
effect that, under the law as is stood after the passing of the Bengal 
Tenancy Amendment Act of 1928, he was not liable to ejectment. 

The first Court dismissed the plaintiffs’ suit on two grounds. 


The first was to the effect that under the present law a 


subsequent transferee steps into the shoes of the former 
tenant. Therefore in the event of such a transfer there 
can be no abandonment of a holding within the meaning of 
section 87 of the Bengal Tenancy Act and the previous purchaser 
obtains protection under the shield of the purchase by the 
subsequent transferee. 

The second ground on which the learned Munsif decided the 
case in favour of the defendant was that the plaintiffs could not 
take advantage of their own purchase for the purpose of treating 


the entire holding as having been abandoned. 


The lower appellate Court upheld the decision of the first 


Court on the second of the two grounds mentioned above but 


the learned Subordinate Judge did not consider it necessary to 
discuss the first ground upon which the case has been decided in 
the defendant’s favour by the first Court, 

The first point urged in favour of the appellants is to the effect 
that both the Courts below were wrong in dismissing the plaintiffs’ 
suit on the ground that they cannot take advantage „Of their own 
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purchase for the purpose of treating the entire holding as having wie 
been abandoned. In support of the view which has been adopted 1939. 

by both the Courts below reliance was placed upon a decision of Anata Prosi 
the Court in the case of Sovojini Roy v. Ramesh Chandra Biswas oe 
(1). Inthe case the plaintiff was the landlord of a non-trans- Ramjan Sarkar 
ferable occupancy holding a portion of which had been previously “7 


transferred by the tenant who, however, retained the homestead 
portion of the holding. The plaintif subsequently obtained a 
decree for arrears of rent, purchased the homestead and took 
possession of the same. On the basis of her purchase she then 
sought to treat the entire holding as having been abandoned and 
she sued to recover that portion of the holding which had been 
previously transferred by the tenant. Mr. Justice Mitter held 
that “It is now well settled that for the purpose of abandonment, 
a sale fz trgitum stands on the same footing asa transfer by the 
act of the occupancy raiyat, and for the purpose of constituting 
abandonment, the transfer of the entire holding need not be 
effected all at once. If the entire holding is sold but in parts 
at different times, it will amount to abandonment as soon as the 
last transfer is made.” The learned Judge held, however, that 
as the plaintiff by her purchase stepped into the shoes of the 
tenant, on the principle adopted in the case of Syed Mohsenuddin 
V. Bhagaban Chandra Sutradhar (2), she could not put forward 
her right as a landlord to reenter the abandoned holding. The 
learned Judge, therefore, held that “the retention of her character 
as assignee of the tenant,i. 2, of her character as representative 
of tbe tenant, is inconsistent with her insisting on her claim to 


recover possession on the ground of abandonment in her character 
as landlord.” 


In the present case, however, the plaintiffs’ contention is 
that the holding was abandoned by reason of the sale 
by Maniruddin to Kalipada Bhattacharjee on the 28th of 
February, 1934. They are not relying upon their pre-emption of 
a portion of the holding as enabling them to treat the whole of 
the holding as having been abandoned, but they maintain that 
their right to re-enter accrued as soon asthe last portion of the 
holding, which had been retained by their original tenant, was 
transferred to Kalipada Bhattacharjee on the 28th of February, 
1934. They are, therefore, pot relying upon their own purchase 
as giving them the right to re-enter, but upon the fact of the 


(1) (1935) 40 G W. N. 269. 
(2) (1920) LoL: R, 48 Calc, 60s 5 32C. L, J. 286, 
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ee abandonfhent of the entire holding by the original tenant by 
(9395 reason of the sale to Kalipada Bhattacharjee. From this point of 
Annada Prosad View, therefore the fact that they subsequently pre-empted the 
a holding under section 26 F of the Bengal Tenancy Act is 


Ramjan Sarkar. immaterial, 

o Had this been a case in which the plaintiffs were in fact seeking 
to take advantage of their own purchase for the purpose of treating 
the whole holding as having been abandoned, the question would 
have required serious consideration whether the principles laid 
down by a Full Bench of the Court in the case of Syed Mohsen- 
uddin v. Bhagaban Chandra Sutradhar (1) had not been applied 
somewhat too harshly against the landlord in the case of Auhint 
Kumar Das v. Aminuddin Kaviraj (2) and that of Sorojini Roy 
v. Romesh Chandra Biswas (3) and it is even possible that the 
ptinciple laid down in Syed Mohsenuddin’s case {1) might have 
required reconsideration in the light of the views expressed in 
connection with this matter by a Full Bench of the Patna High 
Court in the case of Mussammat Sheorajt Kuer v. Dhani Mian 
(4). As matters stand, the only remaining question which requires 
determination is whether or not it can be said that the holding 
bad been abandoned by reason of the transfer to Kalipada and 
if so, whether this abandonment gave the landlords the right to 
re-enter. With reference to this matter the learned Advocate for 
the respondent places considerable reliance upon the first ground 
mentioned above upon which the trial Court dismissed the plain- 
tiffs’ suit. l 

Under the law as it stood before 1928 the two successive transe 
fers of portions of the holding to Ramjan Sarkar and Kalipada 
Bhattacharjee would admittedly have constituted a complete aban- 
donpment on the part of the tenant which would have entitled the 
landlords to re-enter under Section 87 of the Bengal Tenancy Act, 
sub-section (1) of which is in the following terms. :—“If a raiyat 
or under-raiyat voluntarily abandons his residence without notice 
to his landlord and without arranging for payment of his rent as 
it falls due, and ceases to cultivate his holding either by himself 
or by some other person the landlord may, at any time after the 
expiration of the agricultural year in which the raiyat or under- 
raiyat so abandons and ceases to cultivate, enter on the holding 


(1) (1920) I. L, R. 48 Calc. 605 ; 32 C. L. J. 286. 

(2) (1930) 35 C. W. N. 648. 

(3) (1935) 40 C. W. N. 269. : ° 
{4) (1923) I. L, Rog Patt. E 
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and, let it to another tenant or take it into cultivation himself.” 
In this connection it was held by this Court in the case of 
Prosonna Kumar De v, Ananla Chandra Bhattacharjee (1) that 
for a landlord seeking to re-enter it would not be necessary to 
prove as a sfact that the holding had been abandoned but the 
abandonment would be a direct inference from tha fact that the 
entire holding had been sold and possession had been given to 
‘the purchaser. It nust however be considered whether the land- 
lora’s right of re-entry cn abandonment of a holding have been 
curtailed by the law as it stood after the amendment of the Bengal 
Tenancy Act in 1928, 


One of the most important provisions of the Bengal Tenancy 
Amendment Act (Act IV of 1928) was to enable an occupancy 
raiyat to transfer lis holding or a share or a portion thereof, 
Provision to this effect was made in Section 26B of the Bengal 
Tenancy Act as it stood after amendment which is. in the following 
terms. “The. holding of an cccupancy raiyat or a shate or a 
portion thereof together with the right of occupancy therein’ shall, 
subject to the provisions of this Act, be capable of being transferred 
in the same manner and to the same extent as other immovable 
property.” 

The main effect of the above provision was to compel the 
‘landlord to recognise as his tenant the transferee of his former 
tenant's holding or ofa portion thereof provided the transfer was 
made in accordance ‘with the material sections of the Bengal 
Tenancy Act. This new provision, however, was not retrospective 


in its purpose and could not, therefore, operate to compel the ~ 


landlord to recognise as his tenant a person to whom a portion of 
a holding had been transferred before the Amendment Act of 
1928 came into operation. Further, as the right conferred by 
Section 26B was subject to the provisions of the Act, the new 
section did not affect the. right of the.landlord to re-enter under 
Section 87-of the Act if the tenant vacated his holding without 
arranging for the payment of his rent as it fell due, 


-In the case with which we are now dealing there is no doubt 
that the original tenant Maniruddin had completely severed his 
connection with the holding and any. proceedings which might 
have been instituted by the landlord to. recover the rent of the 
holding from him would have been infructuous. It is true that, 
as long a8 Kalipada Bhattacharjee remained in possession of the 


(1) (1925) 30°C. W. N. 231. 
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transferred share, it might be argued that he would have been 


liable under Section 146A of the Bengal Tenancy Act as a co- 
sharer tenant in respect of the rent of the entire holding but there 
can be no doubt that his liability would have ceased as soon as 
his share was pre-empted under Section 26F of the Act. Further, 
even if the Jardlord bad decided not to avail himself of his right 


_ to pre-empt, the transferee tenant might have applied for a divi- 


sion of the tenancy under the second proviso to Section 88 of 


. the Bengal Tenancy Act. Ifsuch division had been ordered by 


the Court, the landlord would have been entitled merely to recover 
from the transferee the rent due in respect of the transferred 


‘portion only ard not rent for the entire holding. It cannot, 


therefore, be said that the transferee of a portion of a holding 


‘steps into the position of the former tenant except as regards 


that portion of the holding which has been transferred to bim. As 
long as the original tenant retains the holding or a porlion thereof 
the landlord has some security for the payment of his rent. If, 


"on the other hand, the original tenant severs his connection with 


the holding in a case such as that with which we are now dealing 
the only method by which the landlord can safeguard his interest 
is by fre-empting the portion transferred or by attempting to 
recover rent from the transferee in respect of the entire holding. 
As already pointed out, such a course will afford the landlord no 
guarantee that he will be able to recover rent for any portion of 
the holding that may have been transferred previously by the 
original tenant unless that tenant has made proper arrangements 
for the payment of the rent as it falls due. The utmost that can 
be said in the present case is that Maniruddin on severing his 
connection with the holding on the 28th of February, 1934 had 
made arrangements which would safeguard the position of the 
landlord as regards the recovery of rent -for that portion of the 
holding which was transferred to Kalipada Bhattacharjee on the 
28th of February, 1934, but he had made no such arrangement 
with regard to that portion of the tenancy which had been transe 
ferred to Ramjan Sarkar in September, 1928 before the passing 
of the Bengal: Tenancy Amendment Act, In this view of the case 


- Maniruddin must be treated as having abandoned his holding 


within the meaning of Section 87 of the Bengal Tenancy Act. 


‘The landlords: are, therefore, entitled to re-enter and may evict ° 


Ramjan Sarkar from that portion of the holding which was trans- 
ferred to him in September, 1923. K 
Having regard to the considerations mentioned above, the 
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decision of the lower appellate Court cannot -be supported and 
-this appeal is, accordingly, allowed with costs throughout. The 
‘plaintiffs will, therefore, be entitled to have the suit decreed. 


- 


Leave to appeal under Section 15 of the Letters Patent is 
refused. 


PR 2 Appeal allowed, 


- 


PRIVY COUNCIL 


PRESENT; Zord Thankerton, Lord Romer and Sir B 
. George Rankin, 


A. RANGANATHAM CHETTI AND OTSER3 
M : 
M. ETHIRAJULU NAYUDU. 


: [ON_APPEAL FROM THE HicH COURT OF JUDICATURE 
AT Mapras.] 


- 
a 


Landlord and tenant -Ten years’ lease—Notice to quit at end of period— 
Tenant’s claim for compensation for  structure=“ Tenant” —Death of 
lessee—Tenancy taken over by sons - Whether new tenancy created—-Madras 
City Tenants’ Protection Act (IM of 1922), sections 1(3), 2(4). 


By section 1(2) of the Madras City Tenants’ Protection Act, 1922, the Act is 
only to apply to tenancies created after-the act came into force. 


By section 2(4) the word “tenant’’ is defined as incliding “the persons who 
continue in possession after the termination of the tenancy. ” 


Certain land in Madras was leased for 10 years from October 1, 1912. Before 
the expiry of the lease, the lessor and lessee made an agreement for a fresh lease 
for ten years at increased rent. The formal lease for that period expiring 
on September 30, 1932, was executed on February 1, 1923, after the Madras City 

- Tenants’ Protection Act of 1922, had come into force. On the lessee’s death in 
1930, his sons became tenants in his place. The lessor having in January, 1933 
instituted a suit claiming possession of the land, the lessees relied on the Act of 

_ 1922 as being applicable to the case : 


Held, that the Madras City Tenants’ Protection Act of 1922 was not applic- 
able, the lessees not being tenants continuing in possession without a tenancy 
title after the termination of the tenancy of 1912, such tenants alone being included 

‘ im the words ¢* persons who continue in possession after the termination of the 
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tenancy, ” and the tenancy ending in September, 1932, being, notwithstanding 
physical certainty of possession of the land, a new tenancy created in September 
1922, that was after the Act came into force, and nota mere continuation of 
the tenancy created in 1912, 

Privy Council Appeal No. 61 of 1938 froma decree of the High 
Court, Madras, in its civil appellate jurisdiction, dated March 31, 
1937, affirming adecree of the same Court in its original civil 
jurisdiction, dated October 8, 1937. “ 


The plaintif.respondent, Mr. Ethirajulu Nayudu, was the lessor 
of certain land in Madras, on which since the original lease of 
October 18, 1912, certain building operations had been conducted. 
Before the expiry of that lease on September 30, 1922, the respor- 
dent agreed with the lessee to grant him a new lease for 10 years 
expiring on September 30, 1932, the formal lease being executed on 
February 1, 1933. The lessee having died in: 1930, bis sons the 
defendant-appellants, became tenants in his place. 


On October 9, the respondent sent the appellants notice of 
claim for possession, offering compensation for buildings the 
defendant-appellants having disputed the claim, contending that 
the Madras City Tenants’ Protection Act, 1932 was applicable, 
the lessor brought this action. Both Courts in India having decreed 
in favour of the lessor the lessees now appeal to His Majesty. 


C. S. Rewcastle, K, C., and P. V. Subba Rao fort he Appellants, 


W. W. E. Page for the Respondent, 
C, A, V. 
Their Lordships’ judgment was delivered by 
Lord Thankerton :—This is an appeal from a judgment and 
decree of the High Court of Judicature at Madras, in its civil 
appellate jurisdiction, dated the 3rst March, 1937, which affirmed a 
judgment and decree of that Court, in its ordinary original civil 
jurisdiction, dated the 8th October, 1936, 


In the suit, which was filed on the 25th January, 1933, the 
respondent, as plaintiff, seeks delivery of possession by the appel- 
lants of a plot of land in Muthiappan Street, Gecrge-town, Madras, 
and the superstructure thereon, mesne profits, and a declaration as 
to the amount payable to the appellants as the market value of the 
superstructure, in terms of a lease by the respondent to the appel- 
lants’ father and predecessor in title fora term of ten years, which 
expired on the 30th September, 1932. 


The only question in the appeal is whether the appellants’ claim 
that the Madras City Tenants’ Protection Act, 1921 (Act IIT of 
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1922) is applicable in the present case is well-founded. Both Coutts 
below have re‘ected this contention. 

The respondent and his undivided brother, by lease dated the 
18th October, rgr2, leased the plot of land in suit to the appellants? 
father, for a period of ten years from the rst October, r912, the 
tenant being at liberty to erect a superstructure onthe land. In 
fact there was already a superstructure thereon, erected by the 
previous lessee, from whom the appellants’ father had bought it 
shortly before obtaining his own lease. The appellants’ father 
improved the superstructure during his tenancy, and shortly before 
its expiry onthe 3oth September, 1922, there were negotiations 
which resulted in an agreement by the respondent, who had become 
sole owner under a partition with his brotherin rg17, to give a fresh 
lease at an increased rent, in crder that further building operations 
should go on. s 


On the 1st February, 1923, the formal lease was executed, 


under which the plot of land was leased to the appellants’ 


father for a term of ten years from Ithe rst October, 1922, 
at an increased rent of Rs, roo per month, on the following 
recital :— 

“ Whereas sometime prior to the expiry of the said lease the 
lessor agreed to grant the lessee a new lease of the said plot of land 
for a period of ten years commencing from the 1st October, 1922, 
upon terms and conditions hereinafter appearing, and whereas the 
lessee has built on the said plot of land a substantial superstructure 
on the strength of the said agreement. ” 

It was provided that the lessee should always and in any event 
be entitled to be paid the price of the superstructure built on the 
said plot of land before he surrendered possession of the land, 
either on the expiry of the lease thereby granted or any other future 
lease or at any time, and that the price should be fixed according 
to the market value of the buildings as at the time of ascertainment 
and payment. It appears that, on the strength of this agreement, 


the appellants’ father had demolished the existing building and 


erected a substantial structure. 

The appellants’ father died in 1930, and the appellants became 
the tenants under the lease, which expired according to its terms 
on the 30th September, 1932. On the gth October, 1932, the 
respondent sent a notice to the appellants claiming surrender of 
possession and offering the present value of the superstructure as 
it existed at the commencement of the lease, which was put by him 
at Rs, 3099, On the 7th Noyember the appellants replied claiming 
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o the benefit of the Madras City Tenants’ Pretection Act, and disput- 

1939 ing the valuation and the claim, and the present suit was thereafter 

A: Ranearathant filed by the respondent. It may b2 mentioned that the Trial Judge 
oe held, against the respondent, that under the lease the respondent 

M. Ethirajulu was bound to pay the value of the superstructure as it existed at 
Sayudi, the expiry of the lease, and that the respondent accepted that 


Lord T hankerton. decision, f f 
oa The Madras City Tenants’ Protection Act came into force on the 

21st February, 1922, and by section 1(3) it is provided that the Act 
shall apply only to tenancies created before the commencement of 
the Act. Under section 2(4) “Tenant” is defined as meaning a 
tenant of land liable to pay rent on it, every other person deriving 
title from him, and includes persons who continue in possession 
after the termination of the tenancy. The leading provision of the 
Act is to be found:in section 3, which provides :— , 

“3. Every tenant shall on ejectment be entitled to be paid as 
compensation the value of any building, which may have been 
erected by him, by any of his predecessors in interest, or by any 
‘person not in occupation at the time of the ejectment who derived 
title from either of them, and for which compensation has not 
already been paid. A tenant whois entitled to compensation for 
the value ofany building shall also be paid the value of trees which 
may have been planted by him on the land, ” 


Under section 6 (r)a tenant who is entitled to compensation 
under section 3 and against whom a suit in ejectment has been 
instituted, may apply to the Court for an order that the landlord 
shall be directed to sll the land fara price to be fixed by the 
Court. The appellants made an application under this section. 
By section r2 it is provided that nothing in any contract made by 
atenant shall take away or limit his rights under this Act, pro- 
vided that nothing contained in the Act should affect any stipula- 
tions made by the tenant in writing registered as to the erection of 
buildings, in so far as they related to buildings erected after the 
date of the contract. 


Their Lordships are of opinion that the latter part of the 
definition of “tenant” in section 2 (4) refers to persons who with- 
out atenancy title continue in possession after the termination 
of the tenancy, and that the benefit of the remaining sections 
including section 12, on which the appellants sought to rely, 
cannct be of avail to the appellants unless and until they have 
shown that the tenancy here in question was created before the 
commencement of the Act within the meaning of seçtin r (2). 


r 
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The appellants maintain that the tenancy which terminated 
on the goth September, 1932, was created by the lease of 1912, 
the lease of 1923 being merely a -continuation of the earlier lease, 
and they refer to the verbal agreement made before the expiry 
of the 1912 lease in support of this argument. But their Lord- 
ships are clearly of opinion that, though the physical possession 
was continuous, the possession from the rst October, 1922, was 
attributable to a new tenancy, which was formally embodied in 
the lease dated the rst February, 1922, the increased rent thereby 
provided having been paid by them from the rst October, r922, 
in terms of the verbal agreement for a lease, ‘Their Lordships, 
accordingly, concur in the view of both the Courts below, that the 
tenancy here in question was not created before the commencement 
of the Act, and that the Act does not apply. 

Their Lordships will humbly advise His Majesty that the appeal 
should be dismissed with costs, and that the judgments appealed 
from should be affirmed. , 

T, L, Wilson & Coe Solicitors for the Appellants. 

- Lambert & White > Solicitors for the Respondent, - 


R. CG Cc, -~ Appeal dismissed. 


- 


PRESENT ; Zord Macmillan, Lord Romer and Str 
George Rankin. 


SRI RAJA VYRICHERLA. NARAYANA 
GAJAPATIRAJU BAHADUR 
GARU : 


Y, 


THE REVENUE DIVISIONAL OFFICER, 
VIZAGAPATAM, 


[On APPEAL FROM THE HICH COURT OF JUDICATURE 
AT MADRAS.] 


Land— Compulsory . acquisition— Assessment of compensation— Principles — 
Acquiring authority only possible purchaser of potentiality of land =- 
Assessment same as tf several possible purchasers ~— Potentiality of land to be 
considered—Value of land after exploitation not to be cansidered—Land 
Acquisition Act (I of 1804), section 24(5). 


The principle that, where land is acquired compulsorily under statutory 
powers, the compensation payable to the owner shall be ascertained by reference 
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to the price which a willing vendor might reasonably expect to obtain from a 
willing purchaser is applicable even where the only possible purchaser of the 
potentiality of the land to be acquired is thé person or authority clothed with 
the statutory powers of acquisition, and accordingly the assessor must in such a 
case ascertain to the best of his ability the price that would be paid by a willing 
purchaser toa willing vendor for the land with its potentiality in the same way 
aS he would ascertain it in a case where there were several possible purchasers ; 
and he is no more confined in the former case than he would be in the latter 
to awarding as compensation the value of similar Jand stripped of the potentia» 
lity attached to the land in question. 


The provision in section 24 (fifthly) of the Land Acquisition Act, 1894 means 


‘no more than that the land must be valued asitstands at the date when the 


owner is-notified under the Act of the intention to purchase it compulsorily, and 
not as it will stand when it has been acquired and when its potentiality has been 
exploited. The provision does not, however, mean that the possibility that a 
particular purchaser of land will give a higher price {or it by reason of its 
possessing a special adaptabi'ity must be disregarded merely because- the land 
will be more valuable in his hands when he exploits that adaptability than it 
would be if left in the hands of a vendor unable to exploit it. The land must be 
valued at the sum which the acquirer would in a friendly negotiation be willing 
to pay on the date of negotiation in order to exploit the land for the purposes 
which he has.in mind, 


In ve Gough and the Aspatria Silloth and District Foint Water Board (1) 
explained. 

Dictum of Fletcher-Moulton, L. J., in Re Lucas and Chesterfield Gas and 
Water Board (2) not foll owed. “ 

Sidney v, North Eastern Railway Co mpany (3) doubted. i 


Privy Council Appeal No. 36 of 1938 from`a decision of the 
High Court, Madras, ( Wadsworth anà Stoddart, JJ.), dated May 4, 
1937, reversing an award of tle Subordinate Judge, Vizagapatam, 
dated September 1r, 1¢33, made on a reference under the Land 
. Acquisition Act, 1894- 

The appellant was the owner of certain land known as Lova 
Gardens which adjoined où the South Vizagapatam Harbour which 
was being reconstructed. The land surrounding the Harbour was 
in a malarious condition so serious as to be likely to keep from 
using-the Harbour the various enterprises which it was desired to. 
attract to it. The appellant’ sland contained a spring with a large 
yield of pure water, the use of which would make possible the 
Closing of the many wells in the villages surrounding the Harbour, 

which wells formed the breeding grounds for malaria-bearing mos- 


(1) [1904] 1 K. B. 417. 
(2) [1sool 1 K. B. 16. 
(3) [1914] 3 K. B. 620. : 
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quitoes. The upper part of the appellant’s land consisted of the 
catchment area for the spring which on emerging from the ground 
flowed down the valley forming the lower part of the land, In 
‘order to divert the spring straight tothe harbour, it was desired 
by the Harbour Commissioners, who in these proceedings were 
represented by the Revenue Divisional Officer, the respondent, to 
acquire compulsorily from the appellant! a certain part of his land 
under the Land Acquisition Act, 1894. The appellant was notified 
of this under section 4(1) on February 13, 1928, the public purpose 
for which the land was needed being specified as the execution of 
anti-malarial works. The procedure laid down by sections 6, 7 and 
8 of the Act having been followed, and the Collector having taken 
Steps under sections 9, Io and 11 to determine what compensation 
the appellant ought to receive, the latter on January s, 1929, filed 
a claim for comperisation, claiming Rs. 3,96,730 in al. The Land 
Acquisition Officer having awarded the appellant Rs, 17,745, the 
latter had the matter referred to the Subcrdinate Judge who award- 
ed him Rs. 1,20,750. The High Court having restored the Land 
Acquisition Officer’s award, which had Originally been paid to the 
appellant and received by him under protest, the appellant now 
appealed to His Majesty. 

A, M. Dunne, K. C. and P. V. Subba Row for the Appellant. 
Tt was, it is submitted, a mistake on the part of the High Court to 
hold that the special adaptabilily of the appellant’s land as a source 
of supply of driaking water had no value apart from the Harbour 
Commissioners’ scheme, simply because they were the only possible 
purchasers of the land for that-purpose. The fact that a certain 
authority are the only possible purchasers of a potentiality attaching 
to certain land does not mean that the authority are not willing to 
pay a sum representing that potentiality as increasing the value of 
the land. Counsel referred to Juland Revenue Commsssioners y, 
Clay (1) and Glass v, Inland Revenue (2). 


H. U. Willink, K, C, W. Wallach and W. W. K. Page for the 
Respondent, The fact that the Harbour Commissioners are the only 
possible purchasers of the potentiality attaching to the appellant’s 
land cannot be lost sight of in settling the compensalion. A good 
way of illustrating the position is to consider an auction sale of the 
land. At such a sale of this particular land, there would attend, 
besides would be purchasers in the ordinary way, only one person 
interested in the potentiality of the land. As, however, he would 

(1) L1914] 3 K. B. 466. 

(2) [r915] 3. C. 449. 
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Pe have no competition from the ordinary purchasers, his bidding 
1939. would add very little to the price fetched by the land apart from 
Nard i 2 . 
Sri Raja Vyricherla the potentiality ; for the bidding at the sale generally will only rise 
Narayana Gajapathi- just enough above the ordinary bidding level to enable the special * 
raju Bahadur Garu i ae 
v purchaser to outbid the ordinary purchasers, Inland Revenue Com- 
a ea missioners v. Clay (3) and Glass v, Jniand Revenue (2) are both 
Vizagapatar. distinguishable from a case like this where the only possible pur- 
a chaser of the potentiality isthe authority who have obtained the 
` compulsory powers of purchase. Counsel referred to the judgment 
of Sir R. Henn Collins, M. R., in Zn ve Gough (3). 
Further the fifth matter specified in section 24 of the Land 
Acquisition Act, 1894, as something not to be taken into consider- 
ation in assessing compensation confirms the respondent’s argument. 
The value of the land which is likely to accrue from the use to which 
the purchaser of the potentiality will put it has, by that enactment, 
to be disregarded. It is, therefore, not possible to fix compensation 
by reference to what that special purchaser might give in competi- 
tion with other special purchasers. 


C, A, We - 


Their Lordships’ judgment was delivered by. 
Rebruiry, 23. Lord Romer: This appeal is concerned with the question 
=e of what isthe proper sum to be awarded to the appellant by way 
of compensation in respect of the compulsory acquisition by the 
Vizagapatam Harbour Authority of certain land of his adjoining 
the Harbour, the respondent being the representative of such 
authority for the purposes of this appeal. The circumstances in 
which the land was acquired are as follows. 

The Vizagatapam Harbour, the construction of which appears 
to have been begun in the year 1920, was formed by making 
excavations in swampy land situate to the south-west of the town 
of Vizagatapam and by dredging a deep water channel in the creek 
to the south of that town that led from the swampy land into 
the Bay of Bengal, On the south of the land acquired by the 
Harbour Authority for the purpose of these works is situated the 
property of the appellant known as the Lova Gardens. These 
gardens are formed by a valley which runs down from high ground 
on the south-west to low ground on the north-east adjoining the 
‘land of the Harbour Authority on the south of the above-mentioned 
creek, The upper portion of this valley consists of a shallow basin 

* (1) prora] 3 K. B. 466, 


(2) [1915] S. Ce 449. e 
(3) [1904] 1 K. B, 417 (423) 
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in the hills which forms the catchment area of a spring of water that 
‘emerges from the ground at the north-east end of the basin. This 
spring, which appears to yield even in the dry season an average 
flow of 50,000 gallons a day of excellent drinking water, is situated 
ata height of rgo feet above sea level. Untila part of it was 
diverted by the Harbour Authority, :as narrated hereafter, the 
whole of the water from this ‘spring ran down the valley to the 
lower end of Lova Gardens and from thence discharged itself 
into the creek. By the early part of the year 1926 the construc- 
tion of the harbour had made considerable progress and it was 
hoped that it would be ready for opening by the end of r929. 
With that end in view a pcrtion of the harbour site had been 
allocated by the Harbour Authority for the purpose of being used 
by oil companies and other industrial concerns. The-entire south 
side of the harbour had indeed been allccated for industrial 
purposes. But the harbour lard was very malarious, and so, too, 
was much of the land to the south of the harbour, including the 
lower part of the Lova Gardens ; a circumstance that gave rise 
to some anxiety in the minds of the ‘Harbour Authority. They 
accordingly consulted Mr. Senior White, who isan expert upon 
the subject, and upon the rst May, 1926, that gentleman, after 
making an “anti-malarial survey” of the area, embodied the results 
of his survey ina report. This report disclosed a serious state of 
affairs in the villages situated in tke'area of which there appear 
to have been at that time no less than 32 of which nine were on 
the south side of the creek. These villages, or many of them, 
seem to have been dependent upon wells for their water supply, 
and these wells formed breeding grounds for the malaria-bearing 
mosquitoes. Itis plain from the report that persons carrying on 
business at the harbour, would run a serious risk of contracting 
malaria as matters then stood, and this would greatly hamper the 
development of the harbour site for industrial purposes. Further, 
as Mr. White pointed out, there was, the possibility of shipping 
at the quays becoming infected, and the mere possibility, which 
had already been suggested inthe Indian Press, was detrimental 
to the interest of the port. It appears from a letter written by 
_Mr. Rattenbury, the Deputy Engineer in Chief to the Harbour 
Authority, dated the 4th July, 1926, that in these circumstances, 
Mr. White was “‘very keen on closing the wells along the south 
side”, and this, the letter adds, could be done if a gravity water 
supply were provided instead, Such a supply could be furnished 
by the spring “at the upper end of Lova Gardens, and accordingly 
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hens the Harbour Authority conceived the idea of using the water from 
1939. the spring for the purpose of freeing the harbour from malaria. 


Sti Raja Vyricherla But apart altogether from the assistance that this supply of water 
Narayana (Gajapathi- would give to the prevention of malaria, there was much to justify 
raju Bahadur Garu . ee : : . : 
y. Its acquisition on its own merits, as was pointed out in a letter 
one of the 2nd October, 1926, written by one of the harbour officials. 
Vizagapatam. For the water could be made available as a supply to the oil 
| Lord Romer,  COMpanies and other industrial concerns that might be established 
aa in the southern part of the harbour area. The method of utilizing 
the water for these purposes that was ultimately adopted was this. 
‘The water was to be diverted from the lower part of the valley 
‘to which reference has been made and led froma short distance 
below the spring directly to the harbour area by means of a tunnel 
to be made through the hilly land to the north-west of the valley. 
` This scheme, which was in due course carried out and is now 
in operation, involved the acquisition from the appellant of the 
shallow basin forming the catchment area of the spring, the site 
of the spring itself, and a narrow strip of land below the spring. 
In due course the necessary steps were taken for the compulsory 
acquisition of this land under the provisions of The Land Acquisi- 
tion Act, 1894, the notification under section 4 (1) of the Act 
being given on the 13th February, 1928. The public purpose 
for which the land was needed was stated in the notification to 
be the execution of anti-malarial works, ‘the total area to be 
acquired from the appellant being 108*g acres. Of this acreage 
the catchment area, including the site of the spring referred to as 
2-1D and 2-1E, accounted for 105"g2 acres, and the land below the 
spring-referred to as 2-1B (0°53 acres), 2-10 (0°48 acres) and 2-3B 
(1'97 acres) accounted for the rest. ` 


_ After the giving of the notification and the procedure laid 
down in sections 6, 7 and 8 of the Act having been followed, the 
Collector took the steps prescribed by sections 9, 10 and xr to 
determine the compensation that ought to be allowed. to the 
appellant for his land. It is provided by section 15 of the Act 
that in so doing, the Collector shall be guided by the provisions 
contained in sections 23 and 24, and: it will be ccnvenient before 
continuing this narrative to turn to these provisions. So far as 
‘material to the present purpose they are as follows :— 


“29,.—(r) In determining the amount of compensation to be 
awarded for land acquired under this Act, the ue shall take into 
consideration<~ ` ° 
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_. test, the market-value of the land at the date of the publication 
of the declaration relating thereto under section 6 ; 


Secondly, the damage sustained by the P ‘interested, by 
reason of the taking of any standing crops or trees which may 
te on the land at the time of the Collector’s taking possession 
thereof ; 

Thirdly, the damage (if any) sustained by the person interested, 
at the time of the Collector’s taking possession of the land, 
by reason of severing such land from his other land ; 

Fourthly, the damage (if any ) sustained by the person in- 
terested, at the time of the Collector’s ‘taking possession of the 
land, by reason of the acquisition injuriously affecting his other 
peepee: moveable or immoveable, in any other manner, or his 
earnings, 

24. But the Court shall not take into’ consideration— 

first, the degree of urgency which has led to the acquisition : 

Secondly, any disinclination of the person interested to part 
with the land acquired ; 


Fifihly, any increase to the value of the land acquired 
likely to accrue from the use to which it will be put when 
acquired.” 

The general principles for determining compensation that are 
specified i in these sections differ in no material respect from those 
upon which compensation was awarded in this country under the 
Lands Clauses Act of 1845 before the coming into operation of 
the Acquisition of Land (Assessment of Compensation) Act of 
1919. As was said by Wadsworth J. when giving judgment in the 
High Court in the present case, “It is well settled that English 
decisions under the Lands Clauses Act of 1845 lay down principles 
which are equally applicable to proceedings under the Indian 
Act”. The compensation must be determined, therefore, by 
reference to the price which a willing vendor might reasonably 
expect to obtain from a willing purchaser. The disinclination 
ofthe vendor to part with his land and the urgent necessity of 
the purchaser to buy must alike be disregarded. Neither must 
be considered as acting under compulsion. This is implied in 
the common saying that the value of thie land is not to be estimated 
at its value to the purchaser. But this does not mean that the 
fact that some particular purchaser might desire the land more 
than others is to be disregarded. The wish of a particular pur- 


chaser, though® not his compulsion, may always be taken into 
a S ; £ 
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consideration for what it is worth. But the question of what it 
may be worth, thatis to say, to what extent it should affect the 
compensation to be awarded is one that will be dealt .with later 
in this judgment. It may also be observed in passing that it is 
often said that itis the value of the land to the vendor that has 
to be estimated. This, however, is not in strictness accurate, 
The land, for instance, may have for the vendor, a ‘sentimental 
value far in excess of its “market value’ But the compénsation 
must not be increased by reason of any such consideration. The 


‘yendor is to be treated as a vendor willing to sell at ‘the market 


price”, to use the words of section 23 of ths Indian Ast, kis 
perhaps desirable ia this connection to say something about this 
expression “the market price’, There is not in general any 
market for land in the sense in which one speaks of a market for 
shares or a market for sugar or any like commodity. The value 
of any such article at any particular time can readily be ascertained 
by the prices being obtained for similar articles in the market. 
In the case of land, its value in general can also be measured by 
a consideration of the prices that have been obtained in the 
past for land of similar quality and in similar positions, and this is 
what must be meant in general by “the market value” in section 
23. But sometimes it happens that the land to be valiied 
possesses some unusual, and it may be, unique features, as regards 
its position or its potentialities. In such a case the arbitrator 
in determining its value will hava no market value to guide him, 
and be will have to ascertain as best he may from the materials 
before him, what a willing vendor might reasonably expect to 
obtain from a willing purchaser, for the land in that particular 
position and with those particular potentialities. For it has been 
established by numerous authorities that the land isnot to be 
valued merely by reference to the use to which itis being put at 


‘the time at which its value hasto be determined (that time under 


the Indian Act being the date of the notification under section 
4(1) ), but also by reference to the uses to which it is reasonably 
capable of being put in the future. No authority indeed is 
required for this proposition. It is a self-evident one. No one 
can suppose in the case of land which is certain, or even likely, 
to be used in the immediate or reasonably near future for build- 
ing purposes but which at the valuation date is waste land or is 
being used for agricultural purposes, that the owner, however 
willing a vendor, will be content to sell the land for its value 
aş waste or agricultural land as the case may be, It is plain 


~ 
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that, in ascertaining its value, the possibility of its being used for 
building purposes would have to be taken into account, It is equally 
plain, however, that the land must not be valued as though it 
had already been built upon, a proposition that is embodied in 
Section 24(5) of the Act and is sometimes expressed by saying 
that it is the possibilities of the land and not its realised possibi- 
lities that must be taken into consideration. 


But how is the increase accruing to the value of the land by 
reason of its potentialities or possibilites to be measured? In 
the case instanced above of land possessing the possibility of 
being used for building purposes, the arbitrator (which expression 
in this judgment includes any person who has to determine the 
value) would probably have before him evidence of the prices 
paid, in the neighbourhood, for land immediately required for 
such purposes. He would then have to deduct from the value 
so ascertained such a sum as he would think proper by reason 
of the degree of possibility that the land might never be so required 
or might not be so required for a considerable time, In the 
case, however, of land possessing potentialities of such an unusual 
nature that the arbitrator has not similar cases to guide him, the 
value of the land must be ascertained .in some other way. In 
such a case, moreover, there will, in all probability, be only a very 
limited number of persons capable of turning the potentialities of 
the land to account, | 

If the owner of the land is the only person who can do SO, 
the value to him must be ascertained by: reference to what profit 
he might thereby have been able to derive from the land in the 
future, Take as an example the case of an owner of vacant land 
that adjoins his factory. The land possesses the potentiality of 
being profitably used for an extension of the factory. But the 
owner is the only pers3n who can tura that potentiality to account. 
In valuing the land, however, as between him and a willing pur- 
chaser, the value to him of the potentiality would necessarily have 
to be included. 

The same consideration will apply to cases where the owner 
‘is not the only person but merely one of 'the persons able to turn 
the potentiality to account. The value to him of the potentiality 
will not be less than the profit that would accrue to him by making 
use of it had he retained it in his own possession. But now 
take the case where the owner is himself unable to turn the poten- 
tiality to account whether by promotion of a company or other: 
wise. In such a case there may be: several other persons who 
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cots would be able to do so, or there may be only one. If there are 
1939. more than one it is recognised by all the authorities that have 
Sri Raja Vyricherla been cited to their Lordships, and seems to be consistent with 
Narayana Gajapathi- common sense, that the owner is entitled to be paid the value to 
raju Bahadur Garu : er . . 
him of the potentiality, though the ascertainment of its value 


Ve 
The Revenue Divi- may in many cases be a matter of considerable difficulty, 


sional Officer, 


Vizagapatam. It has been suggested that in order to ascertain it, the arbi- . 
ate ee trator is to hold an imaginary auction. But with all respect to 


—— thosé who have made the suggestion, their Lordships are unable 
to see how this is going to help the arbitrator. At such imaginary 
auction, all possible purchasers must, no doubt, be imagined as - 
attending. They will include, therefore, persons who are in no 
way interested in the land’s potentialities, and such persons will 
bid no higher price than the value of similar land without its 
potentialities, This value in this judgment is referred to as the 
“noramboke” value, But they will also include what may be 
called the purchasers of the potentialities. There may also be: 
present some speculative buyers who will be willing to bid more 
than the “poramboke” value upon the chance of being able to 
resell to a purchaser of the potentiality at a profit, It would 
seem, however, logically, that such purchasers should be dis- 
regarded. For the object of the imaginary auction is to discover 
what a purchaser of the potentiality will be willing to pay for it, and 
this cannot depend upon the presence at the auction of persons 
willing to pay less, unless it be that such ultimate purchaser is to i 
be considered willing to pay whatever fantastic price he may 
be forced up to by competition. And no one suggests this. 

Proceeding, therefore, with the imaginary auction at which are 
present two classes of buyers, viz. : the st poramboke buyers” and 
the “ potentiality buyers”, the former will disappear from thè 
bidding as soon as the “ poramboke ” value has been reached, and 
the bidding will theteafter be confined to the “potentiality buyers”. 
But at what figure will this bidding stop? As already pointed out 
it cannot be imagined as going on until the ultimate purchaser has 
been driven by the competition up to a fantastic price. For he is 
ex hypothest a willing purchaser and not one who. is by circum- 
stances, forced to buy. Nor can the bidding be imagined to stop 
at the first advance on the poramboke value. For the vendor is 
a willing vendor and not one compelled by circumstances to Sell 
-his potentiality for anything that he can get. The arbitrator will, 
. therefore, continue the imaginary bidding until a bid is reached 
which, in the arbitrator’s estimate, represents the trug value to the 


oa 
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vendor of the potentiality. The auction will, therefore, have been 
an entire waste of the arbitrator’s imagination. If the value of the 
_ potentiality be Rs, X, the imaginary auction will have taken place 
to ascertain the value of X from the imaginary bidding, and all that 
can be said is that the bidding will stop at Rs, X. | 

The truth of the matter is that the value of the potentiality 
must be ascertained by the arbitrator on such materials as are 
available to him and without indul ging in feats of the imagination, 

Their Lordships would not have thought it necessary to deal 
with this question òf the imaginary auction at such length, were it 
not for the fact that in the argument before them the respondent’s 
counsel endeavoured to show by reference to such an auction that 
when there was only one possible purchaser of the potentiality, the 
value of it to the vendor was nil—that is to Say that the value iof 
the land with the potentiality was substantially nothing in excess 
of its value without it. This argument, it may be observed, 
commended itself to Lord Cullen in the Scottish case of Glass’ y, 
` dnland Revenue (1), referred to below, but was rejected by the 
majority of the Court, 


Upon the question of the value of the potentiality where there 
is only one possible purchaser, there are some authorities to 
which their. Lordships will have to refer. But dealing with the 
matter apart from authority it would seem that the value should 
be the sum which the arbitrator estimates a willing purchaser will 
. pay and not what a purchaser will pay under compulsion. It was 
contended on behalf of the respondent that at an auction where 
there is only one possible purchaser of the potentiality, the bidding 
“will only rise above the “poramboke” value sufficiently to enable 
the land to be knocked down to that purchaser, But if tHe 
‘potentiality is of value to the vendor if there happen to be two 
‘Or more possible purchasers of it, it is difficult to See why 
he should be willing to part with it for nothing merely be- 
cause there is only one purchaser. To compel him to do sois 
to treat him as a vendor parting with his land under compulsion 
and not as a willing vendor. The fact is that the cnly possible 
‘purchaser of a potentiality is usually quite willing to pay for it, 
An instance of this is to be found in the case of Lnland Revenue 
Commissioners v, Clay, (2). That was a case under section 23 (1) 
of the Finance (1909-1910) Act, 1910, and is not perhaps strictly 
Televant to the present case. The facts of it, however, are worth 


(1) [1915] S. C. 449. 
42) [1914] 3 K.°B. 466, i F 
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pet recalling, There was a house of which the value to anyone 


1939, except certain trustees wag no more than £750. These trustees 
Sri Raja Vyricherla Were the owners of a nurses’ home which adjoined the house, 
- Narayana Gajapathi- and they were desirous of extending their premises. They accord- 
raju Bahadur Garu . D 
ay ingly purchased the house for £1,000, the owner thus receiving 
Litt apn £a%0 for the potentiality his house possessed by reason of its 
Vizagapatam, position adjoining the nurses’ home, It was held by the Court 
Tord Rome. of Appeal that £1,000 was the value of the house to a willing 
EOE seller, “To say”, said Lord Cczens Hardy M.R., “thata small 
farm in the middle of a wealthy landowners estate is to be valued 
without reference tothe fact that he will probably be willing to 
pay a large price, but solely with reference to jts ordinary agri- 
cultural value, seems to me absurd”. Had the house in that 
case been acquired compulsorily by a railway company, or local 
authority under the provisions of the Lands Clauses Consoli- 
dation Act, 1845, before its purchase by the trustees, the house 
ought, in their Lordships’ opinion, and for the reasons alréady 
given, to have been valued at £1, coo and not merely at £750. 

A case in many respects similar to C/ay’s case (1) is that of 
Glass v. Inland Revenue (2) (cit. sup.) That also was a case 
arising under the Finance (1909-1910) Act, 1910, and was one 
where land of an agricultural value of £3,379 had been sold in 
torr to certain Water Commissioners for £5,000, they being the 
only possible purchasers of the land for other than agricultural 
purposes. It was held that in valuing the land as on the 3oth 
April, 1909, the possibility that the Commissioners might give 
more than the agricultural value for the land must be taken into 
consideration, In Lord Johnston’s words, it was necessary in order 
to fix the value of the land on the 3oth April, 1909, to ascertain 

“what is to be attributed to the probability of the Water Com- 
missioners, inthe circumstances, desiring to acquire the property, 
and what figure in a friendly negotiation they would be prepared 
to pay for it.” 

But however this may be, it is said that the matter assumes 
a totally different complexion when the only possible purchaser 
is the one who has obtained the compulsory powers of purchase, 
and that this has been established by authorities that should be 
followed by this Board. Of these authorities, the first one to 
which reference need be made is that of Zn ve Gough and The 
Aspatria Silloth aud District Joint Water Board (3). In that 


(1) [1914] 3 K. B. 466. (2) [1915] S. C. 449. 
(3) [1904] 1 K B, 417. 
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case it was not proved that the acquiring authority was the only 
possible purchaser and it may be that all that the Court of Appeal 
decided was that it was not incumbent upon the claimant for 
compensation to specify that any particular body of persons were 
possible purchasers, though the judgment of Lord Alverstone 
L. C. J. seems quite consistent with the’ view that the potentiality 
must be valued even if the acquiring authority be its only possi- 
ble purchaser. But it is contended that Sir Richard Henn Collins 
M. R. expressed the contrary view. After referring to the parti- 
cular adaptability of the land that was in question and that it ought 
to find a place in the estimate of the amount of compensation, he 
said (423) :— 

“That view is supported by authority and long practice ; but 
underlying it is the question, which is one of fact for the 
Arbitrator, whether there is a possible market for the Site, 
and in determining tkat the statutory purchase is not to be 
considered.” 

But the Master of the Rolls said that the purchase, not the 
purchaser, was to be left out of consideration, Any enhanced 
value attaching to the land by reason of the fact that it has been 
compulsorily acquired for the purpose of the acquiring authority 
must always be disregarded, and the Master of the Rolls meant 
no more than that. The case of Zucas and Chesterfield Gas and 
Water Board (1), must, however, be considered in greater detail, 
for it is on certain dicta of Fletcher Moulton L. J. in that case 
that the respondent chiefly reles The land that had been 
compulsorily acquired in that case had potentialities for which 
the acquiring authority was not the only possible purchaser. The 
point now being considered, did not therefore, arise for decision, 
But in the Court below, [Re: Lucas and Chesterfield Gas and 
Water Board (2) |, Bray J. had said this s— 

“I come back to the question whether the fact that no buyer 
for reservoir purposes can be found, except a buyer who has 
obtained parliamentary powers, prevents the special value of the 
land being marketable. In my opinion the answer I ought to 
give to that question is ‘No’.” 

In the Court of Appeal, Vaughan Williams L. Jj. said 
(pe 25) :— 

“I agree with Bray J. that the fact that no buyer for reservoir 
purposes can be found except a buyer who has obtained parlia- 

(1) [1909] 1 K. B. 16. 

(2) [1908] K. B. 579. 
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mentary powers does not prevent the special value being market- 
able” 

and stated that one of his reasons for so agreeing was that the 
fact that the board (who were the acquiring authority) might 
themselves become possible purchasers who would give a special 
price for the land, ought to be considered. Fletcher Moulton 
L. J , however, said that the decided cases to his mind laid down 
the principle that when the special value exists only for the par- 
ticular purchaser who has obtained powers of compulsory pur- 
chase it cannot be taken into consideration in fixing the price, 
because to do otherwise would be to allow the existence of the 
scheme to enhance the value of the land to be purchased under 
itt Headded that where there were other possible purchasers 
there would be competition among them and this fact would 
enhance the market price. The learned Lord Justice did not 
specify the authorities which laid down the principle in question 
and their Lordships are not aware of any that would justify it. 
It must, of course, be conceded that the existence of the scheme 
must not be allowed to enhance the price, if by “scheme” is 
meant the fact that compulsory powers of acquisition have been 
obtained for the purpose of carrying into effect a particular 
scheme for the profitable use of the potentiality. The valuation 
must always be made as though no such powers had been acquired, 
and the only use that can be made of the scheme is as evidence 
that the acquiring authority can properly be regarded as possible 
purchasers. But their Lordships have some difficulty in seeing 
why the taking in‘o consideration of the fact that the special value 
exists for those purchasers only should be said to be allowing 
the existence of the scheme to enhance the value of the lands, 
The only difference that the scheme has made is that the acquir- 
ing authority, who before the scheme were possible purchasers 
only, have become purchasers who are under a pressing need to 
acquire the land; and that is a circumstance that is never 
allowed to enhance the value. If, on the other hand, the Lord 
Justice meant by “the scheme” the intention formed by the 
acquiring authority of exploiting the potentiality of the land, his 
statement can only mean that the value of the land is not to be 
enhanced by the fact that they are possible purchasers. The 
result of this would be that even ina case where there are two 
or more possible purchasers, their existence must not be allowed 
to enhance the value. For each purchaser must be deemed to 
have ascheme in the sense supposed, and tke cnharcemert of 
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‘value due to their competition which the Lord Justice envisages 
will in fact be due to the “schemes”. In these circumstances 
their Lordships are not prepared to follow the dictum of Fletcher 
Moulion L, J. in the Zucas case (1) and prefer the opinion there 
expressed by Vaughan Williams L. J. It is said, however, that 
the dictum of Fletcher Moulton L. J. has already received the 
approval of this Board on more than one occasion. But in no 
case to which their Lordships’ attention has been called was the 
question of the effect of there being only one possible purchaser 
-of the land being considered by the Board, and any approval of 
the statement of the law by the Lord Justice must be regarded 
merely as av approval of such statement so far as it affected the 
particular question then before the Board. Itis sufficient in this 
connection to refer to two of such cases In Cedars Rapids 
Manufacturing and Power Company v. Lacoste (2) Lord Dunedin, 
in delivering the judgment of the Board, said this :— 

“The law of Canada as regards the priociples upon which 
compensation for land taken is to be awarded is the same as 
the law of England and it has been explained in numerous cases, 
-nowhere with greater precision than in the case of ln ve Lucas and 
Chesterfield Gas and Water Boazd (1), where Vaughan Williams 
and Fletcher Moulton L, JJ. deal with the whole subject, exhaus- 
tively and accurately.” 

As has already been pointed out, the opinions of the two 
Lords Justices upon the question now being considered were 
diametrically opposed to one another. The other case is that of 
Fraser v. Fraserville (3), where Lord Buckmaster, in delivering the 
judgment of the Board, said (p. 194) :— 

“The principles which regulate the fixing of compensation of 
lands compulsorily acquired have been the subject of many deci- 
sions, and among the most recent are those of Znz re Lucas and Ches- 
terfield Gas and Water Board (1), Cedars Rapids Manufacturing 
and Power Co. v. Lacoste (2) and Sidney v. North Eastern Railway 
Co. (4) The principles of those cases are carefully and correctly con- 
sidered in the judgments the subject of appeal, and the substance 
of them is this; thatthe value to be ascertained is the value 
to the seller of the property in its actual condition at the time of 
expropriation with all its existing advantages and with all its pos- 
sibilities, excluding any advantage due to the carrying out of the 
scheme for which the property is compulsorily acquired, the ques- 


(1) [tco9] 1 K. B. 16, (2) [1914] A. C, 576. 
(3) (1917],A. C» 187. (4) [19141 3K. B. 629, 
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tion of what is the scheme being a question of fact for the arbitrator 
in each case.’”” 

It will be observed that Lord Buckmaster makes no reference 
whatsoever to the present question. Butin one of the cases to 
which the noble and learned Lord referred, viz., Sidney v. North 
Eastern Railway Co., (1), Rowlatt J. is thought to have said much 
the same as had been said by Fletcher Moulton L. J. In that case 
certain land possessed the potentiality of being used for the 
purposes of a railway. That potentiality was capable of being 
turned to account by a railway company who had obtained com- 
pulsory powers of acquiring it and by the proprietor of an 
adjoining colliery, In assessing the compensation to be paid by 
the railway company for the land, the arbitrator took into account 
the possibility that but for its acquisition by the railway company, 
the colliery proprietor might have purchased it, but he did not 
take into consideration the possibility that the company might 
in friendly negotiation have been willing to pay more for it than 
the colliery proprietor. In their Lordships’ opinion he was wrong 
in this. The Divisional Court, however, ori a case stated, upheld 
the decision of the arbitrator. In the course of his judgment 
Rowlatt J. said this :— 

“Now if and so long as there are scveral competitors including 
the actual taker who may be regarded as possibly in the market 
for purposes such as those of the scheme, the possibility of 
their offering for the land is an element of the value in no respect 
differing from that afforded by the possibility of offers for it for 
other purposes, As such itis admissible as truly market value 
to the owner and not merely value to the taker. But when the 
price is reached at which all otber competition must be taken to fail 
to what can any further value be attributed? The point bas been 
reached when the owner is offered more than the land is worth to 
him for his own purposes and all that any one else would offer him 
except one person, the promoter, who is now, though he was not 


_before, freed from competition. Apart from compulsory powers, the 


owner need not sell to that one and that one would need to make 
higher and get higher offers, In respect of what, would he make 
them? There can only be one answer—=in respect of the value to 
him for his scheme. And he is only driven to make such offers 
because of the unwillingness of the owner to sell without obtaining 
for himseif a share in that value. Nothing representing this can be 
allowed, ” : 


(1) [1914] 3 K. B. 629. 
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If and so far as this means that the value to be ascertained is 
the price that would be paid by-a willing purchaser to a willing 
vendor, and not the price that would be paid by a “driven” purcha- 
ser to an unwilling vendor, their Lordsbips agree. But so far as it 
means that the possibility of the promoter asa willing purchaser 
being willing to pay more than other: competitors, or in cases 
where he is the only purchaser of the potentiality, more than the 
value of the land without the potentiality is to be disregarded, 

‘their Lordships venture respectfully to differ from the learned 
Judge. 
For these reasons, their Lordships have come to the conclusion 
` that, even where the only possible purchaser of the land’s poten- 
` tiality is the authority that has obtained the compulsory powers, 
the arbitrator in awarding compensation must ascertain to the best 
of his ability the price that would be paid by a willing purchaser 
to a willing vendor of the land with its potentiality in the same 
way that he would ascertain it ina case where there are several 
possible purchasers and that he is no more confined to awarding 

: the land’s “poramboke” value in the former case than he is in the 
latter. l 

It is now necessary to take up once more the narrative of the 
events that have led up to this appeal. 

On the Sth January, r929, the appellant filed his claim for com: 
pensation, It was certainly not lacking in courage but it was lacking 
Strangely enough in any suggestion that the land had a potential 
value as a source from which water might be supplied to persons 
or corporations outside Lova Gardens. He did, however, allege 
that Lova Gardens hada valuable potentiality as a building site 
and that such potentiality would be destroyed if he were deprived 
of the spring. He accordingly claimed Rs. 2,50,000 in this respect, 
calling it ‘ Damages sustained by severance ”, though in strictness 
it should have been called damages sustained by reason of the 
acquisition injuriously affecting his other property. He also 
claimed Rs. 1,200 per acre in respect of the land and Rs, 16,050 as 
the value of the masonry structures, roads, and trees on the land, 

the total claim amounting to Rs. 3,96,730. 


On the 18th January, 1929, the Land Acquisition Officer made 
his award. He‘allowed in alla sum of Rs. 17;745-1-3 including 
the 15 per cent, addition prescribed by section 23(2) of the Act. 
It appears from the grounds of award bearing the same date that 
he thought nothing of the potentiality of Lova Gardens as a building 


site, and the éxistence of any such potentiality has now disappeared 
e . 
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from the case and need not be referred to again. He valued the 
E land at Rs. so an acre with the exception of the land numbered 
Sri Rajà Vyricherla 2-3B which he valued at Rs. 300 an acre, Asto the claim in 
a a respect of "“ Damages sustained by severance”, he thought that 
v. CU the rest of the appellant’s land was probably better oft without 
S the water from the spring than with it. The lower part of the 
Vizagapatam. gardens, which was marshy and malarious had too much water as 
Lord Romer, Ìt Was. Ip any case he considered that the appellant would’ be 
-— amply compensated for the loss of the spring water by the Rs. 5,coo 
that he awarded under this head. The appellant’s claim of 
Rs, 2,50,000 was, he said, preposterous. He also awarded a sum of 
- Rs. 4,493 in.respect of trees and buildings. The appellant there- 
upon required that the matter should be referred to the Court for 
determination under section 18 of the Act and in due course it 
came on for hearing before the Subordinate Judge of Vizagapatam. 
It was then claimed on the appellant’s behalf.that the spring could, 
but for its acquisition, have been used by him as a source of water 
supply either to the Harbour Authority or to the oil companies 
and others residing or carrying on business in the Harbour Area ; 
and the appellant claimed to be compensated upon this footing. 
After a lengthy hearing before him in the course of which many 
questions of law and fact not now in issue were discussed, the learn- 
ed Judge made his award. He found as a fact, and the fact cannot 
be disputed, that the water of the spring was on the 13th February, 
1928, capable of being used asa source of water supply to persons 
outside the plaintiff’s land. He also found that the only possible 
buyers of the water at that date were the Harbour Authority itself 
and the oil companies and labour camps that might be established 
as a result of the development of the harbour and stated that this 
fact would be taken into consideration in fixing the amount of 
compensation. But after considering the authorities on the subject, 
he came to the conclusion asa matter of lawthat the value toa 
vendor of a potentiality of his land can be assessed even though 
there are no other possible purchasers beyond the acquiring 
authority. Other principles of law stated by him for his guidance 
in making his award were that it was the contingent possibility of 
the user that had to be taken as the basis of valuation and not the 
realised possibility and that the use to which the acquiring authority 
had actually put the property could be taken asa strong piece of 
evidence to show that the property acquired could be put to such 
use’ by the owner at the date of acquisition. Applying these 
principles, he found that the value of the land acquired, including 
e 
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the spring, was Rs. 1,05%,000, which, with the addition of the 15 per 
cent, under section 23(2) of the Act, amounted to Rs. 1,20,750, 
The Rs. 17,745-1-3 awarded by the Land Acquisition Officer 
had been paid to the appellant and received by him under 
protest, and deducting this sum from. the Rs, 1,20,750, there 
remained Rs. 1,03,c04.-14-9 due to the appellant. This sum he 
decreed in favour of the appellant with certain interest. The 
valuation of Rs, 1,05,c00 was arrived atin this way. Evidence 
had been given before the learned Judge by two witnesses on 
behalf of the appellant as to what would be a proper charge for 
water supplied to the harbour area from the spring, and they 
estimated the charge at Rs, 1-8-0 per 1,000 gallons, The learned 
Judge, however, said that taking into consid eration the conclusions 
arrived at by him, which were presumably the conclusions of law 
and findings of fact referred to above, he thought it would be reason- 
able and proper to fix the value of the acquired property, ie. 
the water source on the date of the acquisition on the basis of 
Re. r per 1,000 gallons, Taking the normal supply of water at 
50,coo gallons a day, this gave as the gross annual value of the 
water the sum of Ks. 18,250. He estimated that maintenance 
charges, depreciation of machinery, and interest on the capital 
outlay, would come to Rs, 12,2733 bùt taking these items at the 
round figure of Rs, 13,0c0, the net annual income from the spring 
would be Rs. 5,250, This he capitalised’ at 20 years purchase 
and so arrived at the Rs. 1,05,000. Having regard, amongst 
other things, to the extravagant claims put forward by the appel- 
lant in the first instance he awarded him no costs. 

From this decision an appeal was taken by the present respon- 
- dent to the High Court at Madras, the appellant lodging a 
memorandum of cross-objections to the valuation of the Subordi- 
nate Judge which need not be specified. The appeal was heard 
by Wadsworth and Stodart J.J. and judgment allowing the appeal 
was delivered on the 4th May, 1937. The reasons for this decision 
given by Wadsworth, f., in whose judgement Stodart, J. concurred, 
may be summarised as follow s=- 

The scheme for utilisation of the water and the carrying out of 
antimalarial operations in the valley (że, the Lova Gardens) was 
not really an independent scheme. It was linked up with a bigger 
scheme for getting rid of breeding places of mosquitoes all round 
the southern side of the harbour so as to make the whole of that 
area fit for development, At the time when this scheme was 
promulgated the whole of that area was undeveloped. It wasyfull 
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ae of malaria and was incapable of any profitable use apart from the i 


1939. success of the anti-malarial campaign of which this acquisition 
Sri Raja. Vyricherla was parte It was not conceivable that the Present appellant 
a cae himself would ever have been able to develop a water supply 
Ve E scheme, carrying out the necessary anti-malarial works and thereby 
a encouraging business concerns to occupy the harbour land and 
Vizagapatam. buy water from him. The conclusion, therefore, must be that 
ord Pohick: the special adaptability of the land for the supply of drinking 
oa water had no value apart from the scheme for which the acquisition 
was made. 

Tbe Harbour Authority, therefore, was at the date of the notis 
fication the only reasonably possible purchaser for the drinking 
water supply on the appellant’s land and this being so the Subor- 
dinate Judge had erred in awarding compensation for the special 
adaptability of the land to supply drinking water to persons 
outside the appellant’s land. After referring to the authorities 
andjin particular the dictum of Fletcher Moulton, L. J. in the 
Luca's case (supra) (1), he said :— 

“There can be little doubt that this exposition of the law when 
applied to the facts of the present case as we have found them 
would justify the conclusion that no value can be awarded to the 
special adaptability of this land for supplying drinking water to 
the harbour alone, if it can be shown that the land cannot have 
any value as a source of drinking water to anyone else.” 

By the harbour the learned Judge meant, of course, the 
Harbour Authority. Stodart, J., who, as already stated, concurred 
in the judgment of Wadsworth, J., added that :— 

“It is not contended that any other public authority or private 

E undertaker except the Harbour Authority would ever heve come 
forward to devolop this area and make it habitable. Thus the 
value of the . . a spring as a source of drinking water 

. « « arose entirely from the Anti-Malarial Scheme carried 
out by the Harbour Authority and depended on the success of 
that scheme, To my mind Section 24 sub-section (5) of the Land 
Acquisition Act is completely applicable to the facts of the case,” 

The appeal was accordingly allowed with costs there and 
below and the award of the Land Acquisition officer was restored 
in toto, The memorandum of cross-objections was dismissed with 
costs. From that judgment, the necessary leave having been 
obtained, the appellant now appeals to His Majesty in Council. 

Their Lordships agree with the High Court ¢hat on the 13th 


(1) [1909] 1 K. B. 16, ° 
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February, 1928, the only really possible purchasers ‘of the special 
adaptability of the appellant’s land as a water supply was the 
Harbour Authority. The position at that time was that the 
harbour was so far advanced that its opening in a few years was 
in contemplation. It was expected that when that had taken place 
oil companies and other industrial concerns, with their attendant 
labour camps, would be attracted to the harbour area, and they 
would all require to be supplied with water. It is plain that 
neither the appellant nor any purchaser from him would encounter 
any engineering difficulties in conducting the water from the spring 
to the southern boundary of the harbour area. Nor would they 
encounter any engineering difficulty in conducting the water from 
that boundary to the premises of the oil companies and other 
concerns. They would, however, have had to obtain the consent 
of the Harbour Authority to lay the necessary pipes in the harbour 
area itself and the possibility of such consent being refused 
would have to be taken into consideration in estimating the value 
to the appellant of the’special adaptability of his land, though 
the risk of such consent being refused was not a serious one, assum- 
ing that there was no other source from which the water could be 
profitably supplied by the Harbour Authority itself. There was, 
however, on the 13th February, 1928, a much more serious matter to 
be taken into consideration. As already pointed out, the harbour 
area was at that date a highly malarious place, little calculated to 
prove attractive as a site for any industrial concern. Unless, 
therefore, this state of affairs was remedied, there would be no 
customers for the appellant’s water and the value to him of the 
special adaptability was nil. Now it 4s true that there was a 
practical certainty of the Harbour Authority taking steps to 
render the site as free as possible from malaria; for, if they 
did not, the harbour would not be used to any great extent even 
asa port of call. Butin order tocarry out the necessary anti- 
malarial works, it was essential for the Harbour Authority to 
obtain a supply of drinking water from some source other than 
the wells in the area which were largely responsible for the 
malarious condition of the area and were going to be closed. The 
appellant on the 13th February, 1928, would therefore have been 
inthis dilemma. If the only other source of water were the 
appellant’s spring, the Harbour Authority would be the only pos- 
sible purchaser. If, on the other hand, the Authority could obtain 
water from other sources sufficient both for the anti-malarial work 
and the supply of the tradersin the harbour area, the appellant 
would almest certainly be refused permission to carry his ¢om« 
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peting supply over the Authority’s land. In point of fact there 
was at one time an alternative scheme on foot for obtaining water 
known as the Meghadrigedda Scheme. The scheme was to be 
forthe benefit of the Municipality of Vizagapatam, the Bengal 
Nagpur Railway, and the Harbour. The scheme aimed at a 
supply of one million gallons a day of which the harbour was to 
have 180,000 gallons a day. The scheme has not been proceeded 
with, but it is impossible to say what would have been done about 
it had the spring inthe Lova Gardens not been acquired, In 
these circumstances the possibility of the appellant’s water being 
made available for the harbour by anyone other than the Harbour 
Authority was altogether negligible, and the only enhancement 
in the value tothe appellant of his land by reason of its special 
adaptability as a water supply was the sum that the Harbour 
Authority, as a willing purchaser, would have been willing to give 
in excess of the land’s “‘poramboke” value. 

Their Lordships have given their reasons for thinking, contrary 
to the view taken by the High Court, thatsuch sum must be 
taken into consideration in fixing the compensation payable to 
the appellant, and that such sum is not to be treated as being 
a negligible one merely because the Harbour Authority was the 
only possible purchaser. 

It remains to deal with section 24 (5) of the Land Acquisition 
Act. That subsection as applied to the present case means no 
more than this; that in valuing the appellant’s land on the 13th 
February, 1928, it must be valued as it then stood, and not as it 
would stand when the land had been acquired and the water on 
it used for ridding the harbour area of malaria. The Harbour 
Authority would otherwise be made to pay for the water twice 
over. But the subsection does not mean that the possibility that a 
particular purchaser of land will give a higher price for it by reason 
of its possessing a special adaptability must be disregarded merely 
because the land will be more valuable in his hands when he 
exploits that adaptability than it would be if left in the hands of 
the vendor who was unable to exploit it. In Clay’s case (1) (supra), 
for instance, the house after being added to the nurses’ home was 
no doubt more valuable than it was before.: That indeed, was 
the reason why the trustees of the home paid £250 more than any 


-other purchaser would have paid. The house inthat case was 


held to be of the value of £1,coo not because that was its value 
after being put to the use for which it was acquired, but because 
that was the price which the willing purchaser w&s prepared to 


(1) [1914] 3 K. B, 466. 7 . 
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pay for its acquisition. Inthe “present case the land must be 
valued not at'the sum it would be worth after it had been acquired 
by the Harbour Authority and used for anti-malarial purposes, 
but at the sum that the Authority “in a friendly negotiation” (to 
use Lorf Johnston’s words) would be willing to pay on the 13th 
February, 1928, in order to acquire it for those purposes. 

Returning to the award made in the present case by the learned 
Subordinate Judge, it isto be observed that in valuing the land 
with its special adaptability as being worth Rs. 1,05,000 to the 
appellant, he did so on the footing that the appellant would him- 
self have been in a position to supply the water to the harbour 
but for its compulsory acquisition by the Harbour Authority, 
He would also seem to have so valued it upon the footing that 
the spring could have been made an income-earning concern on 
-the 13th February, 1928. He would otherwise have made a 
substantial discount from the Rs. 1,05,000. It is plain, therefore, 
that, in view of the fact that the water could not be exploited by 
the appellant himself and that it would’ necessarily be some years 
before the water would become a profit-earning asset in their hands, 
the Harbour Authority, however willjng purchasers they might 
be, would not have agreed to pay anything like that sum. In 
these circumstances the matter should in strictness be referred 
back to the Subordinate Judge to revise his award. Both the 
parties to this appeal, however, have asked their Lordships, with 
a view to saving expense, to state what should be the proper 
amount of the award, and this their Lordships have consented to 
do. Giving the matter the best consideration they can, their Lord- 
ships are of opinion that the total price which the Harbour 
Authority would have been willing to pay onthe 13th February, 
1928, for the land acquired, is the sum of Rs. 40,000, and this sum 
with the additional 15 per cent. amounts to Rs. 46,coo. In their 
Lordships’ judgment the order of the High Court of the 4th May, 
1937, Should be discharged except in so far as it dismissed the 
present appellant’s memorandum of objections with costs. The 
amount decreed by the Subordinate Judge in favour of the appel- 
lant should be reduced from Rs, 103,co4-t4-9 to Rs, 28,254-14-9 
with interest as stated in his award. His order as to costs must 
stand. But the respondent must pay the appellant’s costs before 
the High Court and his costs of this appeal. Their Lordships will 
humbly advise His Majesty accordingly. , 

T. L. Wilson & Co.: ‘Solicitors for the Appellants.. 

Solicitor, Mdia Office: Solicitor for the Respondent. 

ROC 9 . Appeal allowed, 
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Before Mr. Justice B. K. Mukherjea and Mr, Justice 
i T.J. Y. Roxburgh, s 


DEWAN APTABUR RAJA CHOUDHURY `.. 
AND OTHERS 
“ D, 


TARA PRASANNA RAY BARMAN AND OTHERS.* 


Limitation —Limitation Act (IX of 1908), Sch. I, Arts. 142, 144 —- Waste land 
Presumption, | 

_ Where the plaintiff’s evidence of possession was unsatisfactory, but the 
allegation was that a large portion of suit lands were Patit, ‘the applicability 
of presumption that possession follows title depends upon the examination 
of facts. 

. Treating the present case as one under article 142, Sch. I of the Limitation 
Act, 1908, itis to be determined whether having regard to the evidence as to 
the nature of the land and the possession, the plaintiff was able to establish 
actual or constructive possession within the statutory period. In this case the 
lower appellate Court considered the question whether the defendants proved 
adverse possession for more than 12 years treating the case as one under article 


144 of Schedule I of the Limitation Act. 
h, 


Appeal by the defen dants. 

The plaintiff sued for declaration of title to the lands in Sche- 
dule 1 of the plaint., He alleged that his father, who was patnidar 
under H, constructed a Basha on the lands of Schedule 2 (part 
of Schedule 1) and brought some of the remaining lands under 
cultivation through tenants. He also alleged that -.a large part 
of the land was Patit, but his tenants continued to possess the 
land for sometime. Thereafter some of the defendants, who were 
found to have been inducted in the land ‘by the plaintifi’s father’s 


co-owner, erected Bashas in the lands of Schedule 2 and the’ 


plaintiff’s father on learning this brought suits against them for 
declaration of title and ejectment. The suits were dismissed. 
He was given no declaration as to title on the ground that he 
had not given evidence to show what was the share of his landlord. 
As regards ejectment, it was held that as the defendants were 


, inducted in the lands by a co-sharer and as the plaintifs father 


*Appeals from Appellate Decrees Nos. 597 and 598 of 1937, against the 
decrees of R. F, Lodge, Esq., District Judge of ‘ Sylhet, dated the 22nd June, 
1936, reversing the decrees of Bhubon Mohan Singh, Esq. ” "Subordinate Judges 


Igt Court, Sylhet, dated the 16th August, 1935. 
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was admittedly in possession of the whole of the plot of whith he 
took settlement except the lands then in suit and further that as 
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he had practically relinquished those lands, he could not be allowed Dewan Anabi Raja 


to eject the defendants. 


Theg plaintiff further alleged that other defendant had been 

erecting Bashas in some portions of the lands of Schedule 3 (being 
part of the lands of Schedule 1) on. taking settlement from the 
defendants Nos, 1 to 3 and predecessor of defendants Nos. 12 
to 15. 
_ Hence as regards the lands of Schedule 3 the plaintiff admitted 
possession of certain of the defendants but notas regards the 
residue. As regards the lands of Schedule 2 it was found that 
the plaintiffs father was not entitled to possession in those lands 
except for the purpose of claiming a partition. 


Other material facts appear from the judgment, 


Dr. Sarat Chandra Basak, Messrs. Paresh Lal Shome and 
Chandra Kumar Chatterji for the Appellants. 


Messrs. Atul Chandra Gupta, Priti Bhusan Barman, Birendra 
Kumar De, Ramendra Mohan Chatterjee, Binoyendva Nath Palit, 
Sudhir Ranjan Dutt, Sudhansu Sekhar Mukherji and Protap 
Chandra Chowdhury for the Respondents. 


Mr. Ramendra Mohan Majumdar for the Deputy Registrar, 


C, å, Va 
The following judg ments were delivered £ 


Roxburgh, J.:—The plaintiff Tara Prasanna Ray Barman 
sued for a declaration of his title to the lands in Schedule I of the 
plaint and for possession on partition. He alleged that the lands 
which are situated in Mouza Tegharia belong to three Taluks, 
being Nos. r, 2 and 3 in equal shares, and that his father Ram 
Tarak obtained a Patni lease in 1300 B. S. of the interest of 
Hoormatjan Bibi, who was the 16 annas owner of Taluks Nos, 1 
and 2, and had a one-third share in'Taluk No, 3 along with the 
Jalsuka and Mallikpore estates who had the remaining shares, 
By mistake the lands were described in the Patni as appertaining 
to Taluk No. to of Nijgaon, but nothing now turns on this error, 
Ram Tarak who was the local sub-registrar constructed a Basha 
on the lands of Schedule 2 (part of Schedule 1) and brought some 
of the remaining land under cultivation through tenants. Soon 
after the Patni however he was transferred, and the earthquake 
of 1304 B. S, gccurred, so that the Basha fell into the ruins; a 
large part pf the land was Patit, but his tenants continued to 
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possess the land for some time. Thereafter defendants Nos, 24, 
25 and 51 erected Bashas in the lands.of Schedule 2, and Ram 
Tarak on learning of this brought suits against them in 1909 for 
declaration of titie and ejectment. He finally lost those suits in 
1915. The plaintiff further alleged that defendants Nog 31-33, 
39-42 and 44-48 had been erecting Bashas in some portions of 
the lands of Schedule 3 (being part of the lands of Schedule 1) 
On taking settlement that these defendants and defendants Nos. 34- 
38 and 43 had taken settlement from defendants Nos, 1-3 and from 
the predecessor of defendants Nos. 12-15 who had given the settle- 
ments alleging that they had themselves taken a Patni settlement 
from their father Dewan Hasan Raza Choudhury, son of Hoormatjan 
Bibi. The plaintiff alleged that the construction of these Bashkas 
had begun some 6 or 7 years prior to the suit. He alleged as his 
cause of action that he had been deprived of his right to exercise 
acts of possession in the lands of Schedule 2 by the suits of 1909, 
and that he had been dispossessed of some of the lands of Sche- 
dule 3 as just stated above, and further this his possession of 
the remaining lands of Schedule r had been clouded by the leases, 

The suit was contested mainly by the heirs of Hoormatjan 
Bibi, and principally by defendant No. 2 Dewan Aptabur Raja 
Choudhuri her grandson. 

Four main points arose for decision (1) whether the Patni of 
1300 to Ram Tarak was collusive or not, (2) whether Ram Tarak 
had abandoned the lands of his Patni, (3) whether the plaintiffs 
claim was barred by adverse possession and (4) whether on an 
exchange in 1301 Hoormatjan Bibi had obtained all the lands of 
Taluk No. 3 the Julsuka and Mallikpore estates getting lands 
elsewhere. 

The trial Court found the first three points against the plaintiff 
and dismissed his suit; it was not necessary for it to decide the 
fourth but in fact it decided that in case of partition the Jalsuka 
estate would get its share according to its interest. 

The plaintiff appealed and his brothers who had been made 
defendants Nos, 49 and 50 supported his contentions in a separate 
appeal. 

The lower appellate Court found ‘first three mni in favour 
of the plaintiff and gave him a decree accordingly. I saw no reason 
to differ from the decision of the trial Court on the fourth point 
giving as its reasoh that the defendants concerted had filed no 
appeal and no cross-objection. 

Defendants Nos, 2, 3, 41, 52 now appeal in two appeals, the 
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grounds being identical. No contention is now advanced that the 
Patni to Ram Tarak was a collusive document, but the questions 
of abandonment and adverse possession are pressed. [t is also 
urgeg that as the lower appellate Court gave a decree for partition 
it af have discussed the fourth point. 


It was also pointed out that in the trial Court there had been 
some dispute as to what portion of the suit land was included 
within Taluks Nos. 1, 2, 3 and that the plaintiff had agreed to 
treat the land of Patta as shown by him to the commissioner 
within the’ Thak lines, as the land in suit, and to confine his 
remedies thereto. This small refinement has been overlooked by 
the lower appellate Court in its decree, Adjustment will be 
required and this is conceded here for the plaintiff respondent. 


The main contention pressed before us by Dr. Basak appear- 
ing for the defendants appellants is that this is a case of possession 
and dispossession under Article 142 of the first schedule of the 
Limitation Act, r908, and that it is for the plaintiff to show that 
he was in possession of the lands in suit within 12 years, whereas 
the learned District Judge has considered only the question whether 
the defendants have proved adverse possession for more than 
12 years treating the case as One under Article 144 of that schedule. 
It is also urged on the authority of Rakhal Chandra Ghose v. 
Durgadas Samanta (1) that as the learned District Judge has 
found that the plaintifi’s evidence of possession is unsatisfactory 
the plaintiff cannot fall back upon the doctrine that possession 
follows title in the case of waste lands, a doctrine which seems 
to be contended for as the ‘rule of Patit’ in the plaints Mr. Atul 
Gupta for the plaintiff contends that, ‘as it appears that a large 
portion of the suit lands are Patit, the plaintiff is entitled to this 
presumption. A proper decision of the point involves examina- 
tion of the facts in the light of the correct view of the law appli- 
cable. lt will be necessary we think to remand the case to the 
lower appellate Court for such a decision. Treating the case as 
one under Article r42 it will be determined whether having regard 
to the evidence as to the nature of the lands and the possession 
the plaintiff has been able to establish actual or constructive posses- 
sion within the statutory period. + 


The lands of Schedule 1 include those of Schedules 2 and 3 
and it isto be noted that there is some distinction respectively 
as regards the lands of Schedule 2, those of Schedule 3, and those 


(1) (1921-22) 26 C. W. N. 724. o 
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of the residue of the lands in Schedule x. As regards the lands 
of Schedule 3 the plaintiff admits possession of certain of the defen- 
dants, but not as regards the residue. 


As regards the lands of Schedule 2 the decisions in tM suits 
of 1909 have to be considered. The plaintiffs father on ne 
for declaration of title to and for ejectment in respect of the lands 
of Schedule 2, and his suits were dismissed. He was given no 
declaration as to title on the ground that he had not given evidence 
to show what was the share of Hoormutjan. As regards ejectment 
it was held that as the defendants had been inducted on the lands 
by a co-sharer and as the plaintifi’s father was admittedly in posses- 
sion of the whole of the plot of which he took settlement” except 
the lands then in suit, and further that as he had practically 
relinquished those lands after the earthquake he could not be 
allowed to eject the:defendants, It is contended that the effect 
of these decisions was merely that the plaintiff’s father was not 
entitled to possession in these lands except for the purposes of 
claiming a partition, and this seems to be the correct view. The 
special circumstances of these lands will then have to be con- 
sidered in the light of the decision as to the other lands now in 
Suit. 


As regards the fourth point relating to the question of the shares 
of the estates, the trial Court discussed the matter in connection 
with Issues Nos. 3, ro, II, 12, 13 none Of which have any: concern 
with it, and the Court came to a finding that in the circumstances 
it could not ‘count much on the ‘Binimay Patra’ and that therefore 
in case of a partition the Jalsuka estate would get share according 
to their interest. Then at the end of its judgment in discussing 
the fifteenth issue which raised the questions whether there should 
be a partition, and if so whether the Gouripore and Jalsuka estates 
would get Sahams, it found: — 


“There would not accordingly be any decree for partition. The 
other portion of the issue does not arise.” w 

and overlooked the fact that it had already decided the point. 
As the plaintifs case was dismissed in its entirety there was no 
requirement for any defendant to file any appeal or cross-objection, 
and thus the only reason given by the lower appellate Court for 
not differing from the view of the trial Court on this point was a 
wrong reason, It will be necessary therefore for the lower appel- 
late Court to determine this point also on remand. 


The result is that these appeals are allowed : the decree of the 
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lower appellate Court is set aside, and-the case is reinaitded to 


that Court for a re-hearing of the appeal -and fcr disposal of the’ 


case according to law in the light of this judgment. Future costs 
will abide the result. There will be no order as to costs in this 


Court. ( - 
erjea, J, t—I agree, 


A, T, Me - . Case remanded, 


Before Mr, Justice N. A. Khundkat. 


JINATULLA SARKAR 
y. 
TAMIJUDDIN MUNSHI.* 


Burden of proof — Suit for ejeciment— Allegation of tenancy = Tenancy derived 
by landlord ~ Limitation Act (IX of 1908), section 28. 


The plaintiff, a purchaser in a certificate sale, came to- Court ina suit for 
ejectment with a Cefinite stcry that he obtained khas Possession in 1925 and was 
dispossessed by the defendants, who alk ged themselves as tenants under the 
previous owner, in 1929. That story was disbelieved by the primary Court which 
held that the plaintiff did not acquire £has possession in 1925 and that the defeh- 
dants were in possession for many years prior to 192 5e 


The lower appellate Court did not consider whether the plaintiff’s case that 
he obtained kas possession in 1925 and was ‘dispossessed in 1929 had been 
established, Further instead of considering whether the plaintiff discharged the 


_Onus of proving that he and his predecessors were'in kkas possession within 


12 years prior to the institution of the suit, it held that the defendants failed 


_ to prove tenancy right by adverse possession for 12 years ! 


time, 


* Appeal from Appellate Decree No 10co of 1037, a¥gaihst the decree cf 
Mayataru Haldar, Esq , Subordinate Judge, 2nd Court, of Mymensingh, dated the 
20th March, ‘1947, reversing that of Surendra Nath Palit, Esq., Munsiff, 2nd 
Court, TangaM, dated the sth Jüne, 1936. 


Held, that the onus lay on the plaintiff to prove that his suit was within” 
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at The failure of the primary Court to appreciate the true effect of section 28 of 
1939. the Limitation Act did not absolve the lower appellate Court from considering 


'Jinatulla Sarkar the question of limitation, 


Tamijuddin Munshi, Appeal by Defendant No, 2. 


aa Suit for ejectment. ) aii 


The material facts appear from the judgment, 
Mr, Nirmal Chandra Chakravarty for the Appellant: 


Messrs. Jitendra Kumar Sen Gupta (for Dr. Nares Chandra Sen 
Gupta) and Amarendra Nath Roy Choudhury for the Respondent. 


3 C. A, V. 
The following judgment was delivered: 


I uly, 12. The suit which has given rise to this appeal was for a declaration 
E of the plaintif’s title to and for recovery of possession of 6°38 acres 
of land which originally formed part of atenancy under a tenure 
held by certain Roys of Pathrail. The tenure had been purchased 
by the plaintiff in a certificate sale, and his case was that he had 
obtained Khas possession of the lands thereof, but had been 
subsequently ousted by the defendants from the disputed plot. 
The learned Munsiff decreed the plaintiff’s claim for a declaration 
of title, but dismissed his claim for Khas possession. Upon an 
appeal by the plaintiff the learned Subordinate Judge granted him 
a decree for Khas possession, and it is against that order that the 
defendants have appealed. For a proper appreciation of the 
questions involved it is necessary to set out certain admitted inci- 
dents in relation tothe tenure and the plot comprised therein 
which is the subject of dispute. l 
_ The plaintiff acquired the tenure in a certificate sale on the xst 
September, 1925, and the sale was confirmed on the 5th October, 
1925, Possession was delivered on the 8th December, 1925, and 
the plaintifi’s case was that the lands not being in the possession of 
any tenants under the Roys but in the Khas possession of the Roys 
themselves, what he obtained was not symbolic but Khas posses- 
‘sion. This was denied by the defendants who maintained that they 
had been in possession as tenants under the Roys and had conti- 
nued in possession ever since. The plaintifi’s case further was that 
the defendants were never in possession until 1929, in which year 
they ousted him after several previous unsuccessful attempts. To 
return to the admitted facts : In r925 the plaintiff took proceedings 
to get his name mutated in the Land Registration Records, and this 
was opposed by the defendants, but the Collector holding that they 
could not maintain their objections in view of the plaintifi’s pur 
Š ‘ 


~ 
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chase of the interest of the Roys, allowed the mutation on the 21st 
‘May, 1926. On the zoth December, 1926, the plaintiff moved the 
Criminal Court for an order on the defendants under section 107 
Criminal Procedure Code alleging that; the defendants had tried 
to disgpssess him by sowing Kalai in the previous April, and that 
they were again attempting to trespass onthe land and dispossess 
him, This application was dismissed, on the rath April, 1927. 
Thereafter the plaintif made a complaint of theft against the defen- 
dants in respect of paddy which he stated he had raised on ro 
Bighas of this land, and which the defendants had taken away, 
This complaint was-dismissed on the gth March, 1928, and the 
Magistrate’s judgment contains the following observations :— 

“The defence claim the disputed land as theirs from times long 
ago and admit they have cut away the crops as they grew it. The 
plot 1594 (the present disputed plot) was.the land of the Patbrail 
Jandlords—Patbrail Roys, but it was possessed by the tenants viz, 
the accused who tcok settlement from those landlords and are still 
paying rents. The delivery of possession in the certificate sale 
seems to be a symbolic one, for the accused are not people who 
will relinquish their long possession, as they have got bonafide right 
-and possession too. ” 

As staled before it was the plaintifi’s case that the defendants 
eventually succeeded in dispossessing him in the following year, 
that is 1929. 

The plaintiff again prosecuted the defendants upon the allega- 
tion that they had taken away Kalai from the land, and this case 
was finaily disposed of by an appellate judgment of the learned 
Sessions Judge, dated the 23rd May, 1929 in which he held that 
the evidence did not establish that Tamijuddin (the plaintiff) was 
in possession of the land. Another criminal case instituted on the 
‘roth September, 1929 failed on the 25th October, 1929. 

In 1932 there was a suit in which it would appear that the 
pro-forma defendant in the present suit professing to be a co-sharer 
in the superior Tovzi sought to eject the plaintiff, This suit termi- 
nated in a compromise Cecree’ by which the pro-forma defendant 
obtained a’one-third share in the lands which were the subject- 
‘matter ‘of that suit. Subsequently a document purporting to be a 
partition deed was executed by the terms of. which the entire plot 
now in dispute was allotted to the plaintiff. 

The defendants contended that they were in possession of the 
land as occupancy raiyats from the time of the Roys, and pleaded 
limitation as a bar to the suit. The learned Munsiff held that the 
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plaintiffs case being that he obtained Khas possession in 1925 and 


remained in possession in rọ25 and remained in possession until 


dispossessed by the defendants in 1929, the suit as brought fell 
within Article r42 of the first schedule of the Limitation Act which 
prescribes r2 years as the period of limitation for a ie for 
possession of immovyeable property when the plaintif, while in 
possession has been dispossessed x bd * a 

Upon a consideration of the evidence both documentary and 
cral, the learned Munsiff found himself unable to accept the story 
that the plaintiff had ever obtained Khas possession. The learned 
Munsiff arrived at the following conclusions :—Firstly there was 
hardly any evidence to show that the Pathrail Roys had Khas 
possession, and the evidence adduced by the defendants showed 
that they were in possession for more than r2 years before the suit, 
Secondly as the plaintiff did not admit that the defendants were 
tenants, the plaintifl’s suit was, on the facts proved, barred under 
Article 137 of the first Schedule of the Limitation Act which pres- 
cribes r2 years as the period of limitation for a suit “by a purchaser 
at a sale in execution of a decree when the judgment-debtor was 
out of possession atthe date of the sale” and which makes the 
starting point of limitation to be the date “when the judgment- 
debtor is first entitled to possession.” Thirdly as the defendants 
claimed to have held the lands not adversely to the Roys but only 
as tenants, section 28 of the Limitation Act would not operate to 
extinguish the plaintiff's right to the land, and what was time barred 
was the plaintifl’s claim to Khas possession. Fourthly even if the 
defendants were not originally tenants by virtue of grant, they had 
at least at the cate of the suit acquired tenancy right by continuous 
possession for over 12 years, 

On appeal the plaintifi’s title does not appear to have been 
disputed, and the learned Subordinate Judge expressed the matter 
thus: 

“ The position that was maintained by the respondents was that 
they were tenants under the Roys of Pathrail and alternatively that 
they acquired the tenancy right by adverse possession against the 
Roys. The onus of proving both the cases is on the respondents 
and itis to be seen how far this onus has been discharged from the 
evidence of the parties, ” 

The learned Subordinate Judge then referred to the finally 
published record of rights which showed that the disputed plot was 
recorded as being in the Khas possession of the Roys, and to 
certain Dakhilas produced by the defendants, As regards these he 

e 
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held, that with the exception of one ofthem Ex. C/17 of the year 
1307 B.S. the others which purported to show payments of rent 
from the year 1301 to 1329 B.S. were not proved to relate to the 
disputed plot, Regarding Ex, C/r7 he held that a solitary Dakhila 
was in ficient to rebut the presumption of correctness attaching to 
the record of rigata. 

The learned Judga then proceeded to consider the gaesiion of 
adverse possession which he discussed in the following language : 

“ The next question is whether they were in adverse possession 
for more than r2 years as against the Roys and thus acquired the 
status of tenants, The plaintiff’s purchase took place on the 1st 
September, 1925 and the present suit was inslituted on the 25th 
May, 1935 and that was within time. Now itisto be seen if the 
respondents were in possession adversely against the Roys from 
before the institution oft be suit, ” 

The learned Judge then adverted briefly to the criminal cases 
which the plaintiff had instituted and went on to observe as 
follows : 

“At best it may be said that the respondents asserted their 
possession in 1926 and not before in the absence of any evidence. 
Even putting the most liberal interpretation on these documents 
in favour of the respondents it does not cover the period of 12 
years. Moreover there is no evidence to show that this posses- 
sion was adverse tc the knowledge of the Roys of Pathrail. From 
this evidence I am unable to find that the respondents acquired 
any right by adverse possession as claimed by them. The point 
is found against the respondents and it is found that they are no 
tenants of the disputed land and are liable to be evicted.” 

Here I may pause to indicate what is: a circumstance of some 
importance, -and that is that there isno finding by the. lower 
appellate Court that the plaintiff obtained Khas possession in 1925 
or for that matter at any time and that he was ousted from the land 
as alleged by him in the year 1929, 

The following contentions have been advanced before me on 
behalf of the appellants. The onus of proving that his suit was 
within time was on the plaintiff, The learned Munsif found 
that the plaintiff had failed to show that his suit was within time, 
and this finding has not been set aside. On the other hand the 
learned Subordinate Judge has erroneously placed on the defen- 
dants the cnus of proving that they were either tenants under 
the Roys or altewnatively that they have acquired tenancy right 
by adverse possession, Reliance was placed on Ding Monee Debia 
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Hoe V, Doorga Parshad Mojoomdar (1) in which it was held that in 


1929: ‘a suit for possession of land brought against a tenant who is really 
‘Jinatalta Sarkar 2- trespasser, the defendant merely by alleging. tenancy in his 
Paimijaddla feed <written statement, does not preclude himself from nin iy the 

aes defence of the law of limitation. The appellant’s Adva also 

invoked section 3 of the Limitation Act and relied upon Mohima 
Chundar Mozoomdar v. Mohesk Chundar Neogi (2). In that 
case it was laid down that it is not the law that where plaintiffs 
are shown to be the rightful owners of the land in-suit, it is for 
-the royt defendants to show that they are entitled -to retain posses- 
.sion: It was held on the evidence in that- case that the onus 
was thrown On the plaintifis to prove their possession. prior to the 
time when they were admittedly dispossessed, and at some time 
within 12-years before the commencement of the suit, The appel- 
lant’s Advceate further contended that-in the lower appellate 
Court the defendants must not be deemed to have surrendered 
the position.created by the finding that the sult was me DATEN 
which was a finding in their favour. 

“Apart from the question. of limitation two cther points were . 
taken by the learned Advocate for the appellant : 

i (1) The eviderce afforded by the records of the criminal 
cases is relevant and taken with the other evidence lenis strong 
‘support to the view thatthe defendants have been in possession 
for over x12 years before suit.. The Munsif has considered these 
meterials but the Subordinate Judge has failed to atlach to: them 
the importance they. deserve. 

(2) - The Dakhila Ex. C/17 not having been found to be other- 
wise than genuine the Subordinate Judge should have held that tt 
rebutted the peu of correctness attaching to the record of 
rights. 

In my judgment effect must be given to these contentions. | 

On behalf of the respondents it has been argued that the 
learned Subordinate Judge was not called upon to set aside the 
finding that the suit was time-barred, because even if the learned 
Mun:iff purported to record such a finding his ultimate decision 
stultifies it, He has given the plaintiff a decree declaring his 
title, which he could not have done if the suit was -time-barred for 
in that event he would have had to hold that the plaintifi’s rights 
were extinguished under section 28 of the Limitation Act, 

In my judgment the failure of the learned Munsiff to appreciate 

. (1) (1873) 21 W. R. 70 (F. B); 12 L. B. R, 274 (F. Bs). 
{2) (1888) L. R, 161, A, 23; I, Le R. 16 Cale, 473. 2 
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the true effect of section 28 of the Acf did not absolve the lower 
appellate Court from considering the question of limitation. 


`The plaintiff came to Court with a definite story that he 
obtained possession in 1925 and was dispossessed by the def:n- 
dants irf1929, That story was disbelieved by the learned Mun- 
siff Wo held that the plaintiff did not acquire Khas possession 
in 1925 and that the defendants were in possession for many 
years prior to 1925. Upon this finding the plaintifi’s claim was 
time-barred. E 


The Subordinate Judge has not considered whether the plaine 
tiff’s case that he ‘obtained Khas- possession in 1925 and was 
dispossessed in 1929 has. been established. He has recorded no 
finding on these questions, Further instead of considering whether 
the plaintiff has discharged the onus of proving that he and his 
predecessors were in Khas possession. witbin 12 years prior to 
` the institution ofthe suit, he kas leld that the defendants 
have failed to preve tenancy 1ight :by adverse possession for 
12 years. . i 


The entire evidence, including the findings in the. criminal 
cases, and the Dakhila Ex. C/17, should be considered from the 
‘point of view that the onus lies on the plaintiff to prove that his 
Suit was within time, 


The decree passed by the learned Subordinate Judge is set 
aside and the matter is remanded to the lower appellate Court 
for a re-hearing of the appeal in tle light of the observations 
above made. 


The appellant is entitled to his costs in this Court. The ‘hearing 
fee is assessed at 2 gold mohurs. 


A. T. M -- ; Case semandéd, 
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PRIVY COUNCIL 


PRESENT: Lord Thankerton, Lord Romer and Sir 
George Rankin. 


P,C. JADUNATH ROY AND OTHERS ` 
Gctoher, 30. " 
—= PARAMESWAR MULLICK ¿ND OTHERS. 


[On APPEAL FROM THE HicH COURT oF JUDICATURE 
AT FORT WILLIAM IN BENGAL. | 


Mortgage— Mortgage of undivided share of immoveable property—Eguity of 
redemption vesting in mortgagor's heir subject to charge for maintenance of 
mortgagor's widow—Partition suit—Property purchased by mortgagees at 
execution sale—Mortgagees not successcrs'in title to morigagor’s heir - 
Mortgagees’ rights, when made parties to partition suit. 


A mortgagor mortgaged an undivided share of certain immoveable property, 
and died intestate leaving a widow, a daughter, anda son, B, the latter being 
liable to maintain the two former out of any properties devolving on him as the 
mortgagor’s heir. The mortgagees, having obtained a final decree of sale, 
themselves purchased the property at a time when, in a partition suit in respect 
of the estate of which the mortgaged properties were part; a decree had been 
passed allotting his share to B in severalty subject to his mother’s and sister’s 
maintenance charges An application made on April 12, 1930, by the mortgagees, 
after the sale, to be made parties to the partition suit was dismissed by a Sub- 
ordinate Judge, on the ground that such a step was then unnecessary, but a 
Division Bench on appeal ordered that the mortgagees should be added as 
parties “ as from April 12, 1930,.s.s»ssss om ethe proceedings taken before the said 
April 12, 1930, being binding upon them just as much as they would be binding 
upon their predecessor in interest,” ‘The Commissioners of partition baving in 
1934 allotted certain of the properties forming part of B’s {th share to the 
mortgagees, but subject toa charge for the maintenance of the mortgagor’s 
widow and daughter, the mortgagees successfully objected before the Subordinate 
Judge, but the High Court on appeal ordered the properties in question to be so 
charged, and settled the final partition decree accordingly, the Court acting on 
the strength of the order of the Division Bench of July 14, 1950. 


Held, (a) that the mortgagees, having purchased the” #th share free from 
encumbrances, acquired both the title of a mortgagee and the equity of redemp- 
tion, with the result that they were not mere successors of Bas owner of the 
equity of redemption, and they had an interest as complete owners which he had 
never possessed, and that it was accordingly at no time correct or sufficient to 
regard B, as the mortgagees’ “ predecessor in title’, and that therefore no 
decision charging B's interest had any bearing on the mortgagees’ rights either 
before or after the execution sale ; (b) that the partition suit became defective 
as regarded the ¿th share asa result of the execution sale, there being no longer 
before the Court any party with an interest in it ș (c) that the order of July 14; 
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1930, accordingly nzei not b2 coastru2d, contrary to the rights of the parties, 
as holding that after the execution sale the widow and daughter had the same 
rights against the purchasing mortgagees as they had had against B s interest 
in the equity of redemption ; andaccordingly (d) that the mortgagees took the 
3th share free from the maiatenance charges in question. 

Council Appeal No, 79 of 1938 from a decree of the 
High Court, Fort William, Bengal, dated January, 8, 1937, (S. N. 
Guha, and Bartley, J.J.) modifying the final decree passed in a 
partition suit by the Second Court of the Subordinate Judge, 
24-Parganas, on May, 12, 1934, 

One, B. M. Mullick, a Hindu goveraed by the Dayabhaga, died 
intestate haying mortgaged his 1/8th share in certain immoveable 
property. The mortgagor left him surviving a minor son, Biswa- 
nath, a widow and an unmarried daughter, the two latter of whom 
were accordingly entitled to a charge for maintenance oh any 
property passing to Biswanath as heir to his father. The mort- 
gagees sued Biswanath on the mortgage and obtained a final 
decree for sale in January, 1929. In January, r930 they themselves 
purchased the mortgaged properties, 

Seven months ‘before the decree for sale a partition suit had 
been instituted in respect of the family property of which the 
mortgagees held the 1/8th share on mortgage, Biswanath’s mother 
and sister being included as defendants, and the mortgagees not 
‘being made parties. Biswanath claimed that his 1/Sth share should 
be allotted to him subject to his mother’s and sister’s maintenance 
charges, and a preliminary decree incorporating that provision was 
passed on Oct. 1, 1929, : 


After the execution sale to the mortgagees they applied to 
be made parties to the partition suit, On July 14,1930, an order 
was made by a Division Bench that the mortgagees should be 
added as parties as from the previous April 42, the order adding: 
“The proceedings taken before the said April, 12, 1930, being 
binding upon them just as much as they would be binding upon 
their predecessor in interest,” ! 


The mortgagees thereupon applied to the Judge in the part 
tion suit to amend the preliminary decree in that suit in so far as it 
upheld the mortgagor’s widow’s and daughter’s charges for main- 
tenance on the mortgaged property. That application was refused 
on the strength of the Division Bench’s order of July 14, 1930. 
In November, 1931, on the mortgagees’ application, the morigaged 
property was granted to them as a teparats share without any 


discussion of thé question of the mother’s and daughter’ s charger: 
e` 
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In January, 1934, Commissioners of partition allotted certain pro- 
1939, pertics to the mortgagees, directing that they should remain 
charged with the maintenance of the mother and daughter. The 
v. mortgagees objected to that direction before the Subordinate 
Parameswar Mullick, Judge, That Judge, while not considering the igi teres 
to an order setting aside the preliminary decree in the ition, 

“was yet of opinion that the rights of parties who had been added 
to the suit after the preliminary decree were entitled to have 

‘their rights adjusted at the time of the final decree, We accord- 
ingly ordered that only the properties allotted to Biswanath should 

stand charged with the allowances of his mother and sister. A 

final decree having been drawn up which gave effect to that order, 

Biswanath and the mortgagors defendants appealed to the High 

Court, which allowed the appeal holding that the mortgagees’ pro- 

perties must remain burdened with the maintenance charges because 

. of the terms of the Division Bench’s order of July 14, 1930. The 
High Court settled the final decree for partition accordingly, and 

the mortgagees now appealed to His Majesty against their decision. 


L. P. E. Pugh, K. C.,and W. Wallach, for the Appellants : 
It is submitted that there has been a fundamental misconception 
here in purporting to derive the appellants’ rights in the property 
in question from Biswanath instead of from the mortgagor, Bhuban 
Mohar, who is the appellants’ real and only predecessor in title. 
The mortgagees have acquired by purchase an indefeasible title 
in the properties now allotted to them, and it cannot be that those 
properties should be charged for a maintenance allowance which 
is the independent responsibility of Biswanath, The appellants 
have not come by an interest which was ever chargeable with the 
maintenance of the widow and daughter. What they have 
succeeded to is the interest of Bhuban Mohan—an interest in 
connection with which there can never have been any talk of the 
maintenance charge in question. The interest which they have 
acquired is accordingly free of the charge which it has been sought 
to put upon it, 


‘Jadunath Roy 


There was no apgearance by or on behalf of the Respondents. 

C, A. Ve 
Their Lordships’ judgment was delivered by 

Sir George Rankin :=By three English mortgages executed 
Gbtober, 3. . in 1923 and 1924 One Bhuban Mohan Mullick (a Hindu governed 
by the Dayabhaga) mortgaged to appellant No, t and the father 
of the other four appellants his one-eighth share ig certain immov- 
able property, The capital sums secured amounted tq Rs, 2,35,000 
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On 24th April, 1925, he died intestate, leaving him surviving a widow 
Sm. Annabati Dassi, a minor son Biswanath and an unmarried 
daughter Sm. Parbati Dassi (also a married daughter who need not 
here be further mentioned), By the decree under appeal, which 
ig datei 28th January, 1937, it has been held by the High Court 
at Ft William in Bengal that the maintenance of the widow and 
unmarried daughter is a charge upon the interest of the mort- 
gagees under the mortgages. This conclusion is zima facie opposed 
to the rights of the parties; indeed it does not inthe end appear 
to have been doubted by the Courts in India that while the ladies 
would havea claim to a charge upon any property coming to 
Biswanath as heir to his father, the interest of the father’s morte 
gagees was not such property and is not liable upon the death of 
the mortgagor to be burdened with the maintenance of his widow 
or daughter. In order to trace the steps by which a contrary result 
has been arrived at by the High Court it will clearly be important 
to bear in mind throughout that the appellants’ mortgages were all 
taken from Bhuban Mohan in his lifetime and not from his son after 
his death. 

The appellants brought a suit upon their mortgages in the High 
Court on 7th June, 1926, impleading Biswanath. They obtained a 
preliminary decree on reth January, 1928, and a final decree for 
sale on 21st January, r929. On 11th January, 1930, they 
purchased the mortgaged property at the execution sale and 
obtained a sale certificate on roth February, 1930, in respect 
thereof, 


On 30th August, 1929—some seven months after final decree 
and some five months before the execution sale—the partition suit, 
out of which the present appeal arises was brought in the Court of 
the Subordinate Judge, 24-Parganas. The one-eighth share which 
Bhuban Mohan had mortgaged was his-share in certain properties 
which had belonged to his grandfather Kunja Bihari Mullick, 
Kunja had died in 1899 leaving a will whereby, after giving certain 
pecuniary legacies, he directed that the residue of;his estate should 
go in equal shares to his three sons and a grandson by a deceased 
son. His fourth son was Pulia Behari, who died intestate on 28th 
December, r919, leaving him surviving two sons, Bhuban Mohan 
‘and another. Hence Bhuban Mohan had a one-eighth share ina 
‘number of properties which had belonged to his grandfather and 
by the mortgages of 1923 and 1924 he had incumbered his share 
in some (not all) of these properties, The partition suit was brought 
by Murari Mohan, a’son of Kunja’s eldest son, Biswanath was 
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as impleaded as defendant No. 6, Annabati, his mother, and Parbati, 

3939 his sister, were defendants 13 and r5 respectively, The appellants 
Jadunath ‘Roy were not made parties to the suit. By a written statement filed on 

v. behalf of Biswanath, Parbati and the widow, it was submitted that 

2 AA OEN Biswanath’s one-eighth share should be allotted to him suþject to 
. Sir George Rankin the claim of his mother and sister for maintenance, On rst ber, 


1929, a preliminary decree for partition was pronounced declaring 
the share of Biswanath to be “one-eighth subject tothe charge 
for maintenance and other expenses :of his mother, defendant 
No. 13, and marriage expenses and maintenance of his unmarried 
sister, defendant No. 13.” Neither inthe pleadings nor in the 
decree was any mention made of the mortgages to the appellants 
nor was any decision given with respect to the appellants’ rights. 
The direction to the commissioners of partition was a general 
direction to make the valuation and allotments of the properties 
according to the aforesaid shares, ” though in the case of some of 
the shares other than Biswanath’s the decree provided for the main- 
tenance of females being charged not on all the property allotted 
to each particular share but only on a sufficient part thereof. 
On r2th December, 1929 (before the execution sale), and also 
on 14th January, 1930 (after, the sale but before confirmation), the 
appellants applied tothe Subordinate Judge that they might be 
made parties to the partition suit. By orders dated 29th January 
and rath April, 1930, the Subordinate Judge refused their request 
onthe ground that it was not necessary at that stage to make them 
parties ; but he directed the commissioners of partition to hear the 
appellants’ submissions. This order was challenged in the High 
Court and on r4th July, 1930, a Division Bench of the High Court 
set it aside directing that the present appellants should be added 
as parties to the suit “as from 12th April, 1930, on which date 
their application was rejected; the proceedings taken before the said 
12th April, 1930, being binding upon them just as much as they 
would be binding upon their predecessor in interest.” The Sub- 
ordinate Judge having amended the plaint on 12th September, 
1930, in accordance with this decision, the appellants (now defen- 
dants Nos. 17 to 21) on 17th September applied to him to set aside 
or amend the preliminary decree in so far as it declared charges 
upon the share of Biswanath in favour of his mother and sister. 
This application was by order dated 23rd February, 1931, 
refused on the ground that by virtue of the High Court’s decision 
“the decree that was passed on rst October, 1929, is as binding 
upon them as upon their predecessor in interest and it is clearly not 
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open to them to challenge anything that was dene in relation to the 
proceedings in Court prior to the rath April last.” The argument 
of the appsllants’ pleader, “ that it is not the defendant No. 6 who 
should gally be treated as their predecessor in interest,” was 
repelled on the ground that it was contrary to the language of the 
appéMlants’ previous petitions, and the appellants were reproached 
for seeking to evade the express -terms of the High Courts judg- 
ment. On 3rst July, 1931, the appellants applied for separate 
allotment of their share to them and this was granted (21st Novem- 
ber, 1931) without discussing the question of the charges in favour 
of Biswanath’s mother and sister. The commissioners of partition 
on 17th January, 1934, made their final report allotting certain 
properties to the appellants but directing that these should remain 
charged as a security for the payment of the maintenance and other 
expenses of defendants 13 and 15, The appellants having objected 
to this direction, their objections were heard and were allowed by 
order dated 8th May, 1934. This order was not passed by the 
same learned Judge who had previously dealt with the case but by 
his successor (Babu Kali Prasanna Bagchi). After pointing out that 
the claim of the ladies to have priority over the appellants was 
untenable in law by reason that the mortgages had been granted by 
Bhuban Mohan in his lifetime and not by Biswanath after his 
father’s death, the learned Subordinate Judge noticed that this 
question had not been argued or considered by the High Court, 
and concluded that no order had been passed in the matter. He 
did not think that the appellants were entitled to an order setting 
aside the preliminary decree and he regarded their previous appli- 
cation to that effect as ill-advised and rightly rejected. “But,” 
he said, “a partition suit in which a preliminary decree has been 
passed is still a pending suit and the rights of the parties who are 
added after the preliminary decree have to be adjusted at the time 
of the final decree. The defendants Nos. 17 to2r cannot ask for 
setting aside the preliminary. decree but they can reasonably claim 
that at the time of the final decree they should get an allotment 
as purchasers and their rights should be adjusted.” Accordingly 
he ordered that the properties allotted to Biswanath and those only 
should stand charged with the maintenance -of his mother and 
sister, and not the properties allotted to the appellants. A final 
- decree for partition was passed on rzth May, 1934, in accordance 
with this direction. From this final decree Biswanath, his mother 
and his sister, on 28th June, 1935, appealed to the High Court, 
whose decree is dated 28th January, 1937. The view taken by the 
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learned Judges was that “by virtue of the order of this Court 
passed on 14th July, 1930, the preliminary decree in the suit for 
partition passed on rst October, 1929, would not be allowed to be 
altered or modified in any way in the- present proceedings for 
partition.” They agreed with the views expressed in the order 
dated 23rd February, r921, by the learned Subordinate “fudge 
(Babu D. L, Sen Gupta) who had dealt with the application of 
17th September, 1930, to set aside or modify the preliminary 
decree, and considered that the appellants were seeking to nullify 
the effect of a decision inter partes by the High Court. 

The final decree for partition as settled by the High Court is 
now before their Lordships on appeal but the appeal appears to 
turn solely on the High Court’s order of 14th July, 1930—a report- 
ed decision {35 Calcutta Weekly Notes 295) which must necessarily 
have effect upon the procedure adopted in partition cases by the 
Courts of the province and elsewhere. It is unfortunate that no 
appearance has been made by the respondents and no argument 
heard on their behalf with reference to that decision, but their 
Lordships cannot omit to examine it. 

A partition necessarily affects the interest of a mortgagee of an 
undivided share, since after the partition his security is upon the 
divided share or the separate allotment. For this reason some High 
Courts in India would appear to join such mortgagees as -parties 
to the suit asa matter of course, and by some English authorities 
[cf. Daniels Chancery Practice (8ta Edition) page 198] the practice 
is considered to be that while a mortgagee upon the whole estate 
is not a necessary party a mortgagee of one of the undivided por- . 
tions would be a necessary party [cf. Swan v, Swan (1); Sinclair Ve 
James (2). The practice in Bengal follows the lines laid down by 
Sir Arthur Wilson in 1880 in the case of AMohindrobhoosun v. 
Shosheebhoosun (3), where a person having a disputed claim to be 
a mortgagee from the plaintiff in a partition suit applied to be 
joined. In refusing the application Sir Arthur Wilson said ;— 

“The question as between the plaintiff and the defendant is, who 
is entitled to the property in dispute? To determine that question, 
it is not necessary that the mortgagees should appear ; they will not 
be bound by any finding come to in their absence. incase of a 
decree for partition being made, the mortgagees should have leave 
to come in and attend the partition-proceedings. ” 


` (1) (1819) 8 Price 518. 


(2) L. R. [1894] 3 Ch. 554. 
(2) (1880) I. L. R, 5 Calc. 882. 
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In 1894 Sale J. in Khetterpal Sritirutno v. Khelal Kristo 
Bhuttacharjee (1), stated the practice succinctly s “A mortgagee is 
not a necessary party to a partition suit, but he may, and frequently 
does, obtain leave to attend the proceedings as a quasi-party.” The 
mortgagee of an undivided share might be prejudiced if that 


-shave did not receive a proper allotment in severalty, avd it is 


for the benefit óf all other persons interested in the joint property 
that such a mortgagee should be bound by the allotment. Hence 
it will in general meet the case if he is allowed to attend and be 
heard at that stage at which the making of a proper allotment is 
effected, just as in other types of case a person interested only 
in the result of a particular account may be allowed to attend at 
the taking of that account, especially if it be in the interests of 
others that he should not thereafter dispute the result. Itisa 
fundamental condition of this practice in partition cases in Bengal 
that the extent of the share should not be in dispute; on that 
assumption an important advantage of the practice is that it 
lightens the partition suit by avoiding the necessity of deciding as 
to the existence and validity of the mortgages claimed over the 
undivided shares, 

So far as regards the application made and decided in the 
prasent case before the execution sale had been confirmed, it is 
not necessary to examine or criticise the order of the learned 
Subordinate Judge. He may have “been right in applying the 
ordinary practice and he had a discretion in the matter. But if 
he was right, he was right entirely because it was not necessary 
in order to safeguard the appellants’ interests that they should 
be made parties, because without being parties to the suit they 


‘could be heard by the commissioners of partition on the question 


of the allotment proper to be made to answer the one-eighth share 
over which they claimed to have security, and because as to all 
else, in Sir Arthur Wilson's words, “they will not be bound by 
any finding come to in their absence,” 


The learned Subordinate Judge’s order of rath April, 1939, 
is however ina very different position. The effect of the sale 
under the mortgage decree was to divest Biswanath, his mother 
and his sister of all interest in the property comprised in the 
mortgages made by his father in 1923 and 1924. The ladies’ 
interest was gone equally with his, Both his interest and theirs were 
derivative interests in the equity of redemption and arose to them 
only on the death of Bhuban Mohan in 1925. While the purchasef 


(1) (1894) I. L: R. 21 Cale. 904 (909). 
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1239. the right title and interest of the judgment debtor at the date of the 
Jadunath Roy sale, the purchaser under a mortgage decree gets the right title and 
Parameswar Mullick, interestin the mortgaged subjects which the mortgagor ‘had at the 
— date of the mortgage and charged thereby. Buying the mortgaged 
Sir George Rankin. i aao i : 
ee property free from incumbrances he gets, as it 18 sometimes pul, 
the title both of the mortgagee and’ of those interested in the 
equity of redemption. He is not a mere successor in interest of 
the owner of the equity of redemption at the date of the sale. 
The position of the partition suit so far as regards the property 
now in question was that as a result of the execution sale the 
suit had become defective : there was no longer any party before 
the Court who had any interest in this property. It was to 
the interest of all other parties that the suit should be properly . 
constituted and it was not withina judicial discretion to insist 
that the suit should go on as regards this property behind the. 
backs of the new owners. As Sale J, had said in the case already 
cited: “Ifthe mortgagee had proceeded toa sale pending par- 
tition the purchaser would haye become a necessary party to the 
partition suit.” The learned Judges of the High Court were 
right therefore in directing that the appellants should be made 
parties. But the observation at the end of their* judgment that 
“it goes without saying” that all proceedings taken before roth 
April, 193c, would be binding upon the appellants just as much 
as they would be binding upon “their predecessor in interest” is 
not easy to interpret or accept, It may have been directed only 
to this—that there was no need to invalidate what had already 
been done in the suit merely because the appellants had not been 
patties at the time, that partition could proceed under the pre- 
liminary decree, the appellants’ rights being adjusted thereunder, 
Sale J., on a question of the costs of partition, had harmlessly 
referred (in the case already cited) to the original mortgagor as 
- predecessor-in-title of a purchaser at a mortgage sale meaning no 
more than that he was the person who had previous to the sale 
represented the share in question before the Court. He had 
held that the purchaser could not take advantage of the partition 
and at the same time repudiate all liability for costs of partition 
incurred before his purchase. After referring to this passage in 
the judgment of Sale J., the learned Judges in the present case may 
have had similar matters in mind when they employed the same 
language, and the: phrase “it goes without saying” suggests some 
such interpretation rather than a decision upon “an important 


e 
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matter which .had not been argued. But two Courts in India 
have interpreted the order made asa ‘decision to the effect that 
because the preliminary decree of rst October, 1929, rightly held 
the mother and sister of Biswanath to have a charge for main- 
tenance upon what. he inherited, the appellants—at one time 
mortgagees from his father and now purchasers cf the whole ori- 
ginal interest of his fathere<were liable to maintain his mother 
and sister out of the property and that partition should be made 
accordingly. This interpretation runs' some risk of doing an 
injustice to the learned Judges, but if their Lordships may assume 
against the appellants that the order of the High Court involved 
an erroneous Opinion to the effect that the preliminary decree 
of rst October, 1929, bound the mortgagees, it still remains that 


‘the appellants had since the passing of that decree become pur- 


chasers of the whole interest in the share and that no decision 


"as to their rights as purchasers had at any time been given in the 


(a 


“suit. Their Lordships are not prepared to hold that the order 


of 14th July, r930, must needs be construed, contrary to the rights 
of the parties, as holding that after the execution sale the ladies had 
the same rights against the purchasers as they had against Biswa 
nath’s interest in the equity of redemption. 


It is manifest that the ladies’ interest in the equity of redemp- 
tion equally with Biswanath’s must be regarded as having passed 
to the appellants, if it is not regarded as having come to an end, 
At no time was it correct to treat the appellants as mere assignees 
of Biswanath’s interest. Before the sale their interest was as 
mortgagees and was not represented in the suit. After the sale 
when they were made parties their interest as complete owners 
was before the Court—an interest which’ at no time had belonged 
to Biswanath, At no time was it correct or sufficient to regard 
Biswanath as “their predecessor in title’; upon any question as 
between Biswanath and other persons claiming to be interested 
in the equity of redemption a decision charging or limiting his 
interest had no bearing upon the rights of the appellants whether 
before the execution sale or afterwards, 


Their Lordships fully agree with the observation made by the 
learned Subordinate Judge who passed the final decree in his 
order of 8th May, 1934, whereby he allowed the’ objections of 
the appellants to the commissioners’ report on the ground that a 
partition suit #2 which a preliminary decree has been passed is 
still a pendéng suit and the rights of parties who are added 
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after the preliminary decree have to be adjusted at the time of 
final decree. | 

In thisview it becomes unnecessary to consider whether, if 
the High Couri’s order of 14th July, 1930, was binding, upon the 
Division Bench who heard the appeal from ‘the final decree, it 
necessarily follows that it could not be disturbed on appeal (6 His 
Majesty in Council. : 

Their Lordships will humbly advise His Majesty that this 
appeal should be allowed, the decree of the High Court dated 
28th January, 1937, set aside, and the final decree of the 
learned Subordinate Judge restored. The respondents Nos. 9, 15 
and 17 who appealed to the High Court must pay the costs 
of the present appellants incurred in the High Court and of this 
appeal. is 


Hy. Sı L. Polak & Co.: Solicitors for the Appellants. 
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R, C. C. Appeal allowed. 


Present; Lord Romer, Lord Porter and Sir 
George Rankin. 
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Y. 
U BA YI. 


[ON APPEAL FROM THE HicH COURT OF JUDICATURE 
AT RANcooN.] 


Procedure—Debt—Surety—Work done by contractor for institution not paid 
for— Withdrawal of claim against retiring trustees but not agatnst surety— 
Effect—Whether debt discharged because further claim against retiring 
trustees barred —Contractor’s rights reserved by continuing action against 
surety— Whether surety liable—Code of Civil Procedure, (Act V of 1908) 
Order 23, rule 1~ Indian Contract Act (1X of 1872), sections 2f. $), 1342 139. 


The plaintiff was a building contractor to whom a certain sum was dye for 
work done for the trustees of a pagoda. The defendant had guaranteed “due 
performance of the contract by the trustees. The plaintiff sued the trustees and 
the defendant for the sum outstanding, but shortly afterwards the trustees were 
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removed and replaced by other trustees. The plaintiff then, thinking that his 
remedy was against the trustees as trustees and not personally, made an interlocu- 
tory application, which was granted, to have the new trustees substituted for the 
old trustees as defendants. At the trial the Judge refused the plaintiff’s application 
to have the names of the original trustees replaced, that application having been 
made on the suggestion that their liability was'a personal one which could not 
affec the new trustees, The action proceeded, the plaintifi’s claim being 
dismissed as against the new trustees but pene successful as against the 
surety : 


Held (1) that, no terms having been there and then inserted into the Court’s 
order replacing ` the original trustees by the new trustees on the plaintiff’s appli- 
cation, that application could not be said to haya been made under Order 1, 
rule ro alone, but that the effect of thus withdrawing the suit against some of 
the defendants must be ascertained from Order 23, rule 1. j 


(2) That, the plaintiff having withdrawn his claim against the original trustees 
without obtaining the-permission of the Court to institute a fresh claim against 
them, the result under Order 23, rule 1 was that no such fresh claim was open 
to him. i 


(3) That, however, the effect of Order 23, rule 1 in such a case was not to 
release or discharge the debt, but merely to prevent the creditor from suing the 
principal debtor. 


(4) That the plaintiff's act in continuing to sue the defendant as surety 
although he withdrew his claim against the o riginal trustees as principa! debtors 
was a reservation of his rights against the defendant. 


Murugappa v. Munusami (1) and Nur Din Vv. Allah Ditta (2) approved. 


(5) That, in view of that reservation, the defendant was not discharged by 
the fact that, asa result of Order 23, rule 1, the plaintiff could no longer sue 
the original trustees, the case belonging to the type where there is an agreement 
not to sue the principal debtor, or to give him time, with a reservation of rights 
against the surety. : 


Bateson v. Gosling (3) and Oriental Financial Corporation v, Overond 
Curney (4) followed. 


Sankana Kalana v. Virupakshana Ganeshapa(s); Krishto Kishori Chow- 
drain v. Radha Romun Munshi (6); Subvamania Atyar v. Gopala Aiyar (7) 
and Dal Muhammad v, Sain Das (8) approved: 


Ranjit Singh v. Naubat (9) overruled. 


(1) (1920) 38 Mad. L. J. 131. i 
(2) (1932) I. L. R. 13 Lah. 817. 

(3) (1871) L.R. 7 C. P. 9. 

(4) (1871) L. R. 7 Ch, 142. 
(5) (1883) I. L. R, 7 Bom. 146. 

(6) (1885) I. L. R. 12 Calc. 330. 

(7) (1910) I. L, R. 33 Mad. 308. 

(8) A. I. R. [1937] Lah. 396. 

(9) (1902) IeL. R. 24 All. £94. 
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By section 2(j) of the Indian Contract Act, “A contract which ceases 
to be enforceable by law becomes void when it ceases to be enforceable, ” 


That provision declares to be void only contracts which are unenforceable by 
Jaw, which means unenforceable by the substantive law and not by virtue of some 
procedural regulation. A mere failure to sue within the time specffied by the 
statute of limitations or an inability to sue by reason of the provisions of one of 
the orders under the Civil Procedure Code could not cause a contract to become 
void. Accordingly, 


Held (6) that, the only result of withdrawing the action against the original 
trustees being to preclude the bringing of a fresh action against them, and not 
to release or discharge the principal debt, the debt remained unenforceable not- 
withstanding that the creditor was prevented by a rule of procedure from himself 
bringing an action on it, 


Privy Council Appeal No. 39.0f 1933 froma decision of the 
High Court, Rangoon, dated January 27, 1937, (Sir Goodman 
Roberts, C. J., and Leach, 7.) reversing a decision, dated April 9, 
1936, of ths same Court in its Original Civil Jurisdiction 
(Braund, J.) 


Z. M. D. de Silva for the Appellant: The proceedings taken 
by the appellant to have the original trustees replaced by the new 
trustees as defendants did not bring into operation the provisions 
of Order 23, rule 1, because they were taken under order I, 
rule 10, and did not preclude the appellant from bringing a new 
action against the original trustees. 


But even if he was so precluded that did not extinguish the debt 
cr discharge the respondent as surety, for, whatever the position 
between the appellant and the principal debtors, he clearly reserved 
his rights against the respondent by proceeding with the action 
against him alter withdrawing it as against the original trustees. 


The reasoning by which the High Court held that, the plaintiff 
havirg lost his right of action against the original trustees, his 
contract with them became void, involves, it iş submitted, a mis- 
conception of section 2(j) of the Indian Contract Act. The con- 
tract between the appellant and the principal debtors has not 
become void in the sense envisaged by that sub-section. The surety 
could only pray in aid of his release sections 134 and 139 of the 
Act, but that is not open to him because the appellant has reserved 
his rights against him. 


Rk. W. Leach for the Respondent; The appellant’s application 
to have the four original trustees removed as defendants was a with- 


drawal of the action against them under Order 23, rule 1, with the 
o 
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result that he was precluded from bringing another action agaiast 
them in respect of the same subject matter. ‘That Operated, it is 
submitted, to release the respondent as surcty. 


But the surety is in any event discharged by virtue of 
section 2(j) of the Indian Contract Act asa result of which the 
contract between the appellant and the original trustees, having 
ceased to become enforceable by the operation of Order 23, rule r, 
became void. There is no warrant for limiting the meaning of 
section 2(:), and any contract in respect of which an action cannot 
be brought is void. The surety derives his discharge from the 
absolute release which the principal debtors have consequently 


obtained through the appellant’s actions, 

1 C; A. V. 
Their Lordships’ judgment was delivered hy 
Lord Porter :—The facts in this case can be shortly stated. 

The plaintiff- who is a building contractor was employed by the 

four trustees ofa pagoda known as the Kyaikasan Pagoda. 


The terms of the employment are set out in a written agree- 
ment dated the rst January, 1933 and expressed to be made 
between the Board of the Kyaikasan Pagoda Trustees and the 
appellant, It is signed by the appellant'and each of the trustees, 


The responient was trustee of the estate of a lady called 
Daw Dwe who had left certain property for charitable purposes, 
He was nct a party to the contract but had orally guaranteed its 
due performanse by the trustees, and in Burma such a guarantee 
is binding though it is not in writing. 

The appellant fulfilled his contract and there was due to him 
a sum of Rs. 26,082.8,5, less, as the‘ learned trial Judge found, 
a sum of Rs, 158, which had not been paid. The appellant there- 
upon instituted the present action. on the erst May, 1934, in the 
High Court in its original jurisdiction, claiming the former sum 
against the four trustees and the respondent. 


In the plaint each of the trustees was named as a defendant 
and after their names were added the words “All the above four 
are trustees of the Kyaikasan Pagoda, Thingangyun and are sued 
in that capacity.” By his prayer the plaintiff asked for relief 
against each of the defendants personally and against the respon- 
dent in particular as the trustee of Daw Dwe’s trust, 


The sum awarded by the learned’ trial Judge was obviously 
due from the. respondent and from the trustees personally, but 
the appellant seems to have thought’ that his remedy was not 

e ` 
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against the named trustees but against any one who might from 
time to time be trustee of the pagoda. 

Shortly after the suit had been begun the four trustees were 
removed from their position as trustees of the pagoda, and eight 
others were appointed in their place. The appellant*thereupon 
made an interlocutory application asking originally to add thegeight 
new trustees as defendants and ultimately to substitute the new 
trustees in place of the old. The application was granted on the 
20th June, 193%, and thereupon the names of the four original 
trustees were struck out and those of the new trustees inserted 
in their place. 

When, however, the case came on for trial and before the 
hearing on the merits, the learned trial Judge suggested that the 
liability of the original trustees was a personal one and that no 
liability attached to the new trustees. Thereupon the appellant 
on the 24th March, 1936, applied to replace the names of three 
out of the four original trustees {the other having died) as defen- 
dants. To this application the trial Judge refused to accede, He 
held that he bad jurisdiction to grant it under Order I, Rule 10, 
and crder VI, Rule 16 (P Rule 17) of the Code of Civil Procedure, 
but he did not think that the appellant should be allowed to 
change his mind again in the course of the proceedisgs. The 
eight trustee defendants were, he thought, entitled to have their 
case disposed of, more particularly as in his view the appellant 
would probably be able to pursue his remedies against the original 
trustees in another suit though to do so might expose him toa 
liability for some extra costs. . 

The suit then proceeded to trial, the claim against the new 
trustees was dismissed and the respondent found liable as 
guarantor. 

From this decision the respondent appealed to an Appellate 
Bench and in that appeal for the first time put forward the conten- 
tion that the learned Judge erred in law in holding him liable. His 
liability it was suggested, should have been held to be discharged 
by the act of the present appellant in foregoing his claim against 
the original trustees. 

The learned Judges of the Appellate Bench whilst rejecting 


- all the other grounds of appeal held that this contention was well 


founded, allowed the appeal and condemned the appellant in 
costs, 
The question argued before their Lordships ig whether they 


. Were right in so doing. 
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The grounds upon which in circumstances material to the 
present case a guarantor may be discharged from his liabilities are 
well established and indeed were not in issue. A surety is dis- 
charged Jf the creditor, without bis consent, either releases the 
principal debtor or enters into a binding arrangemert with him to 
giv him time. In each case the ground of the discharge is that 
the surety’s right to pay the debt at any time and after paying it, 
to sue the principal in the name of the creditor is interfered with. 

To hold that in such cases the creditor still retained his right 
against the surety, and that the surety on his part could still sue 
the principal debtor, would mean that the release or grant of time 
was of no effect inasmuch as the debtor would still be liable at 
any moment to an action at the suit of the surety. 

Where an absolute release is given there is no room for any 
reservation of remedies against the surety. See Webb v, Hewitt (1) 
and Commercial Bank of Tasmania v, Jones (2). 

Where, however, the debt has not been actually released the 
creditor may reserve his rights by notifying the debtor that he 
does so, and this reservation is effective not only where the time 
of payment is postponed but even where the creditor has entered 
into an agreement not to sue the debtor. In neither case is there 
any deception of the debtor siace he knows that he is still exposed 
to a suit at the will of the surety. 

In England the striking out of the names of the four original 
trustees would not have affected the respondent’s liability, A 
fresh action could have been brought against them at any time. 

But itis said that the law of Burma differs from the law of 
England in this respect and reliance is placed upon the terms of 
Order 23, Rule 1, of the Code of Civil Procedure, and upon sec- 
tion 2 (g) and (J) and sections 134 and 139 of the Indian Contract 
Act. Order 23, Rule r is as follows :— 

“(1) Atany time after the institution of a suit the plaintifl 
may, as against all or any of the defendants, withdraw his suit or 
` abandon part of his claim. 

‘(2) Where the Court is satisfied— 

“(a) that a suit must fail by reason of some formal defect ; or 

“(5) that there are other sufficient. grounds for allowing the 
plaintiff to institute a fresh suit for the subject-matter of a suit of 
part of a claim, it may, on such terms as it thinks fit, grant the 
plaintiff permission to withdraw from such suit or abandon such 

(1) (1857) K. & J. 438. 
(2) [1893] A. C. 313. 
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part of a claim with liberty to institute a fresh suit in respect of the 
subject-matter of such suit or such part of a claim. 

“(3) Where the plaintiff withdraws froma suit or abandons 
part of aclaim without the permission referred to in sub-rule (2) 
he shall be liable for such costs as the Court may award and shall 
be precluded from instituting any fresh suit in respect of “such 
subject-matter or such part of the claim” 

The sections of the Indian Contract Act are as follows :— 

“2.—(g) Anagreement not enforceable by law is said to be 
void. 

‘‘2—-(7) A contract which ceases to be enforceable by law 
becomes void when it ceases to be enforceable, 


“134=The surety is discharged by any contract between the 
creditor and the principal debtcr, by which the principal debtor 
is released, or by any act or omission of the creditor, the legal con- 
sequence of which is the discharge of the principal debtor. 


“339.—If the creditor does any act which is inconsistent with 
the rights of the surety, or omits to do any act which his duty to 
the surety requires him to do, and the eventual remedy of the 
surety himself against the principal debtor is thereby impaired, the 
surety is discharged.” 


By reason of these provisions the debtor, as the respondent 
contended, was absolutely released. The appellant indeed con- 
tended that he had not proceeded under Order 23, Rule r, in 
applying to substitute the new trustees for the old, but that his 
application was made under Order z, Rule ro alone. Their 
Lordships cannot accept this view. The last named rule no doubt 
authorizes the Court to order the name of a party improperly 
joined to be struck out and that the names of any person who 
ought to have been joined be added. But such an order is 
expressly directed to be made on such terms as may appear to the 
Court to be just. 


If no terms are inserted inthe order then, in their Lordships’ 
view, the effect of withdrawing the suit against some of the defen- 
dants is to be ascertained from Order 23, Rule x. That order is 
not very happily worded, but its meaning is reasonably clear. 
Under its provisions the Court may give liberty to the applicant 
to institute a fresh suit after a withdrawal, but if it does not do so, 
the plaintiff is precluded from instituting a fresh suit in respect of 


the same subject matter. A 


The result, however, is not to release or discharge the debt, 
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but merely to prevent ee creditor from suing the principal 
debtor, 

In England an undertaking by the creditor not to sue the 
principal debtor or a binding agreement to give him time does not 
operate awa discharge of the surety providing it isa condition of 
the undertaking or agreement that the rights of the creditor to 
sue or receive the money from the surety are reserved. See 
Bateson v, Gosling (1) and Oriental Financial Corp. ve Overend 
Gurney (2), 


Similarly, a failure to sue the principal debtor until recovery is | 


barred by the statutes of limitation does not operate as a discharge 
of the surety in England. See Carter v, White (3). 

The same view prevails in most of the High Courts in India, 
See Sankana Kalana v. Virupakshapa Ganeshapa (4); Krishto 
Kishori Chowdrain v, Radha Romun Munshi (5); Subramania Aiyar 
Ve Gopala Aiyar (6) and also Dal Muhammad v, Sain Das (7). 

It is true that the first two cases were decided in reliance upon 
the provisions of section 137 of the Indian Contract Act which 
enacts that :— 

“Mere forbearance on the part of the creditor to sue the prin- 
cipal debtor or to enforce any Other remedy against bim, does not 
in the absence of any provision in the guarantee to the contrary 
discharge the surety.” 

But the two later cases base their reasoning also on the broader 
ground adopted by English law, and hold section 137 to be 
merely- declaratory of the law and to be enacted only to allay 
any doubts asto whether the same principles were applicable in 
India. With these decisions of the other High Courts in India 
may be centrasted the case of Ranjit Singh v. Naudat (8) which 
Gecides that in spite of the provisions of section 137, the creditor’s 
right against the surety is not preserved unless he sues the 
principal debtor within the period of limitation, Such a decision 
is inconsistent with the views held by the Courts in England and 
the majority of the Courts in India, In this conflict, their Lordships 
` prefer the reasoning of the majority. 

In. any case those decisions deal rather with the question 
whether the debt was absolutely released, than with the question 


(1) (1871) L. R. 7 C. P. 9. (2) (1871) L, R. 7 Ch. 142 (153). 
(3) (1881) 25 Ch. D. 666. 

(4) (1883) I. L, R. 7 Bom. 146. 

(5) (1885) I. L. R, 12 Cale. 330. 

(6) (1910) I. L, R. 33 Mad. 308. 

(7) A. I. R. (1927) (Lah.) 396. 

(8) (1902) TL. Re 24 All, 504, 
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whether an agreement not to sue orto give time with a reserva- 
tion of right against the surety, operated asa discharge to him, 

The present case isin their Lords hips’ opinion an example of 
the latter type, and they entertain no doubt that the creditors 
rights against the-surety were preserved. The appellamt’s actin 
continuing to sue the surety though he withdrew ‘bis action against 
the principal debtors was in their view a clear reservation of his 
rights. Indian authority illustrating this proposition is fto be found 
in AMurugappa v. Munusami (1) and in Nur Din v, Allah Ditta (2). 

But the respondent argues that even if those cases are appli- 
cable in their ‘own circumstances, or binding in England, they 
are not applicable in Burma to the present case, because, as he 
maintains, section 2 (f) of the Indian Contract Act alters the 
positions In his contention that section must be read in its 
widest sense with the result that in India and Burma any contract 
in respect of which an action cannot be brought is void, and 
therefore plaintifs right to recover the debt from the original 
trustees being unenforceable, is void. It follows, he argues, that 
the principal debtors having been absolutely released the surety 
is discharged. 

If the premises were accurate the conclusion might follow, 
even though some of the results would be startling and unexpected. 
One such result would be that when the period of limitation had 
run out, not only would the remedy be barred, but the debt 
would be gone and with it all right to retain anything given as 
security for the debt, and all right to set off a counter‘liability 
against it. This possibility was indeel envisaged in Hajarimal 
v. Krishnarav (3) but the point was left undecided. A still more 
startling result, however, is brought about on this construction 
if section 2 (f) is read with section 65 of the Indian Contract Act, 
since in such a case not only would every unenforceable contract 
become void but each party would be under the obligation of 
restoring or making compensation for any benefit received, no 
matter how much had been done towards the performance by 
either party. 

But it is not necessary to adopt a construction leading to such 
surprising results, f 

The solution is in their Lordships view, tobe found in the 
wording of section » (j)itself, Not every unenforceable contract 
is declared void, but only those unenforceable Jy law, and those 

(1) (1920) 38 Mad. L. J. 121. 

(2) (1932) I. L. R. 13 Lah. 817. s 

(3) (1881) I, L. R. 5 Bom, 647. i 
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words mean not unenforceable by reason of same procedural 
regulation, but unenforceable by the substantive law. For 
example, a contract which was from its inception illegal, such as 
a contractewith an alien enemy, would be avoided by section 2 
(£), and one which became illegal in the course _of its performance, 
such as a contract with one who had been an alien friend but 
later became an alien enemy, would be avoided by section 2 (f). 
A mere failure to sue within the time specified by the statute of 
limitations or an inability to sue by reason of the provisions of one 
of the Orders under the Civil Procedure Code would not cause a 
contract to become void. . 

Finally, as their Lordships think, sections 134 and 139 are 
merely declaratory of what the law of England was and is, 

Section'139 only applies where the eventual remedy of the 
surety against the principal debtor is impaired, and for the reasons 
they have given, their Lordships find nothing in the present 
case which impairs the respondent’s remedy against the original 
trustees. | 

Under section 134 the surety is discharged if, and only if, a 
contract has been entered into by which the debtor is released 
or if there has been any act or omission on the part of the creditor 
the legal consequence of which has been to discharge the princi- 
pal debtor. i 

If, asin the present case, the only result of striking out the 
original trustees from thə action is to preclude the bringing by 
the appellant of a fresh suit in respect of the subject matter against 
them, and is not to release or discharge the principal debt, then 
the debt remains a debt though the creditor by reason of a rule 
of procedure cannot himself bring an action upon it, In such 
circumstances there is nothing in the section to discharge the liabi- 
lity of the surety. 

For these reasons their Lordships hold that the respondent 
has not been relieved of his liability under the guarantee and 
will humbly advise His Majesty that the appeal be allowed, the 
decree of the High Court on its Appellate Side set aside and the 
decree of the trial Judge restored. 

The respondent must pay the appellants costs of the 
appeal before the Appellate Court and before their Lordships’ 
Board. , 

Hy. S. L. Polak: Solicitors for the Appellants. 

Gard Lyell &Co+ Solicitors for the Respondents, 

RGG | | . Appeal allowed, 


Put. 


1939. 
ww 
Mahanth Singh 
y. 
U. Ba Yi. 


Lord Forter, 


E —a 


566 


P. C, 


1939. 
ed 


November, 10. 


=P =P 


~ 


THE CALCUTTA LAW JOURNAL, [VoL LXX, 


PRESENT; Zord Thankerton, Sir George Rankin and 
Sir Philip Macdonell. 


ERROL MACKAY AND OTHERS 


Te 


OSWALD FORBES. 


[On APPEAL FROM THE HicH COJIRT OF JUDICATURE 
AT ForT WILLIAM IN BENGAL | 


Frocedure =- Case raising interpretation of Order in Council made under 
Government of India Act, 1935—Certificate for appeal to Federal Court not 
mentioned in decree of High Court ~Appeal to Privy Council, whether 
competent—Government of India Act, 1935, section 205. 


Section 205 of the Government of .India Act imposes on the High Court the 
duty in every case of considering and determining, as part of its decree, whether 
to give or withhold a certificate of fitness for appeal to the Federal Court. That 
determination, waether it involves the granting or withholding of a certificate, 
should be recorded not only for the information of the parties but also for that of 
the Federal Court or the Board with regard to their jurisdiction to entertain an 
appeal. 


A suit was instituted in which an order was sought for appointment of the 
Official Trustee of Bengal to be trustee of a deceased man’s estate under 
section 10 of the Official Trustees Act, 1913, which Act was amended by the 
Government of India (Adaptation of Indian Laws) Order, 1937, made by virtue of 
section 293 of the Government of India Act, 1935- Neither from the judgment of 
the Appellate Bench dealing with the suit, nor from the order of the High Court 
Bench which certified the case as fit for appeal to His Majesty was there any 
indication whether the Court had considered section 205 of the Act of 1935. 
The appeal having come before Privy C cunei; a preliminary objection was raised 
that it was incompetent ; 


Held, that the appeal to His Majesty was incompetent in the absence of a 
granting or withholding by the High Court of a certificate with reference to 
section 205 of the Act of 1995, but that the appellant should be at liberty, if the 
High Court should subsequently make an order withholding a certificate under 
the section, toapply to His Majesty in Council to have the appeal to His 
Majesty restored. 

Privy Council Appeal No. 105 of 1938 froma judgment of the 
High Court of Judicature at Fort William in Bengal, in its appellate 
jurisdiction, dated April 11, 1938 (Costello & Lort- Williams, JJ.) 
in part reversing a decision of Panckridge, J., dated July 22, 1937: 

In a suit instituted for the appointment as trustee to a deceased’s 
estate of the Official Trustee of Bengal under section ro of the 
Official Trustees Act, 1913, an.Act.amended by ordey made in pur- 

-suance of section 293 of the Government of India Act, 1935, the 
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appellate Court, on appeal, gave no indication in its judgment 
whether it had considered section 203 of that Act or the question 
of granting or withholding a certificate of fitness for appeal to the 
Federal Gourt, A similar omission was made inthe order of the 
Bench which certified the case as fit for appeal to His Majesty in 
Council. On presentation of the appeal to His Majesty, a prelimi- 
nary objection. to its competence was taken on behalf of the respon- 
dent. The facts are more fully stated in the judgment of the 
Board. 

Nissim for the Respondent; It is submitted, by way of preli- 
minary objection to this appeal, that it is nct competent. The 
question at issue involves the interpretation of an Order in Council 
made under the Government of India Act, 1935, section 205 of 
which in such a cıs imposes a statutory duty on the High Court 
to decide whether or not to grant a certificate of fitness for appeal 
tothe Federal Court. Itis submitted that the High Court has 
omitted to fulfil its statutory duty, inasmuch as it has given no 
indication of whether or not it has considered section 205. Had it 
‘considered the matter, it must have held that the case was one to 
which the section applied, and it would have given a certificate 
for appeal to the Federal Court. 

ZŁ, P. E. Pugh, K. C, & W.K. Page for the Appellants: 
There is no necessity for the High Court to give its reasons for 


granting or'withholding a certificate under section 205, The Court’s | 


duty is to consider that question, and it must be presumed to have 
done its duty and duly considered it. The respondent might prove 
that the Court had not considered the question, but there is nothing 
on the record to show that that isthe case. Accordingly this appeal 


should be allowed to proceed. 
4 C. As V, 
Their Lordships’ judgment was delivered by ° 

Lord Thankerton :—This is an appeal from a judgment and 
order of the High Court of Judicature at Fort William in Bengal, in 
its civil appellate jurisdiction, dated the rzth April, 1938, which 
allowed in part the appeal of the present respondent from the 
judgment and order of the said High Court, in its original juris- 
diction, made by Panckridge, J, on the 22nd July, 1937. 

The respondent raises a preliminary point as to the jurisdiction 
of this Board to entertain this appeal in view of the provisions of 
section 205 of the Government of India Act, 1935, which provides 
as follows:— 4 

“ 205.-¢(1) An appeal shall lie to the Federal Court from any 
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judgment, decree or final order of a High*Court in British India, 
if the High Court certifies that the case involves a substantial 
question of law as to the interpretation of this Act or any Order 
in Council made thereunder, and it shall be the duty of ewery High 
Court in British India to consider in every case whether or not any 
such question is involved and of its own motion to give or withhold 
a certificate acccrdingly. 

“(2) Where such a certificate is given, any paita in ths case 
may appeal to the Federal Court on the ground that any such 
question as aforesaid has been wrongly decided, and on any ground 
on which that party could have appealed without special leave to 
His Majesty in Council if no such certificate had been given,.and, 
with the leave of the Federal Court, on any other ground, and no 
direct appeal shall lie to His Majesty in Council, either with or 
without special leave. ” 

This section imposes on the High Court the duty of considering 
and determining in every case, as part of its judgment, decree or 
final order, the giving or withholding of the certificate. On such 
determination the jurisdiction to entertain an appeal from such‘ 
judgment, decree or final order depends, and, manifestly, such 
determination, whether it involves the granting or withholding of a 
certificate, should be recorded, not only for the information of the 
parties, but—a matter of equal importance—also for the certification 


of this Board and the Federal Court as to their jurisdiction to 


entertain an appeal. No such record appears in the present case, 
ner is there anything to suggest that the matter was considered by 
the High Court Bench which delivered the judgment and order of 


the rrth April, 1938. The same is true of the High Court Bench 


which cerlified this case as a fit one for appeal to His Majesty in 
Council on the 15th June, 1938, and which was differently consti- 
tuted. But, as their Lordships have already indicated, the statutory 
duty fell to be discharged by the Bench which oe the judg- 
ment and order of the r1th April, 1938. 

In the present suit the appellants seek an order for appointment 
of the Official Trustee of Bengal to be trustee of the estate of one 
Alexander John Forbes deceased under the provisions of section ro 
of the Official Trustees Act (Act II of 1913), or, alternatively, for 
appointment of the said Official Trustee under section 35 of the 
Indian Trustees Act, 1866. The estate of the deceased consisted 
partly of immoveable property situate outside the Division of 
Bengal, 

The Official _Trustees Act, 1913, was amended ie the Govern- 
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ment of India (Adaptation of Indian Laws) Order, 1937, which was 
made by virtue of section 293 of the Government of India Act, 
1935, and came into force on the rst April, 1937. The present writ 
of summons was taken out on the sth May, 1937. Panckridge, J., 
who made the orde r of the 22nd July, 1937, did not consider the 
Order in Council of 1937, but it was fully considered by the 
Appellate Bench (Costello and Lort-Williams, JJ.), and it will be 
sufficient to quote some short passages from their judgment :—= 


“Weare quite satisfied that had the attention of the learned 
Judge been drawn to the alte ration effected by means of the Order 
in Council his decision would in all probability have’been otherwise 
than what it wWastescc.sseree The question whether the Court can 
appoint the Official Trustee of Bengal as trustee over properties 
outside the Province’ seems to depend upon the provisions of 
Section 3 as amended by the Order in Council and section ro of 
the Official Trustees ACtessssesesssesee IN other words, we think that 
under the provisions of the Act as it now stands this Court is not 
entitled to stretch its arms, if I may use the expression, beyond the 
territorial limits of its jurisdiction. The result is that we think that 
the order made by Mr. Justice Panckridge cannot stand in so far 
as it relates to any property not lying or not situate within the 
. territorial jurisdiction of the Court, Mr. Banerji sought to argue 
that there is ample power in the Court under the general provisions 
of the Indian Trustees Act. I do not think it necessary to consider 
that aspect of the matter. This petition was essentially and primarily 
concerned with: the appointment of the Official Trustee as such 
and the matter is one which quite clearly falls to be decided 
under the provisions of the Official Trustees Act and that Act 
- alone.” 


Section 205 of the Government of India Act is not referred to 
in the judgment. Counsel for the appellants suggested that the 
Court may have considered this section and decided to withhold a 
certificate, though that decision is not expressed. The passages 
quoted above make this unlikely and in the absence of a certificate 
their Lordships think that the appeal should be dismissed with costs, 
If, however, the High Court should hereafter make an order 
withholding a certificate under section 20s, the appellants are.to be 
at liberty to apply to His Majesty in Council to have the present 
appeal restored. Their Lordships will humbly advise His Majesty 
accordingly, 


With reference to the costs of a petition by the respondent 
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which by the Board’s order of the 18th May, 1939, were directed to 


be paid by him in any event, these will be taxed and set off against 
the ‘costs that the appellants are by this judgment ordered to pay. 


Morgan, Price, Marley & Rubb: Solicitors for the Appellants. 
Ashurst, Morris, Crisp & Co.: Solicitors for the Re®pondent. 


R. © C. l Appeal dismissed, 
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CIVIL REVISION. 
Before Mr. Justice Syed Nasim Aii and Mn, Justice B. N. Rau. 


KASINATH HALDAR AND OTHERS 
Y. 


KARNADHAR BAIDYA.* — a 


Bengal Tenancy Act (VII of 1885 as amended by Act VI of 1938); Sée- 
tion 26 G— Revenue Officer, if a Court subordinate to High Court. 


Per Nasim Ali,, F.: A Revenue Officer is not a Court within the--meaning 
of Section 26G of the Bengal Tenancy Act. The mere fact that his order 
might have the effect ot a decree of a Civil Court does not make him a Court. 


Per Rau, F.: A Revenue Officer making an - order under Section 26G 


-of the Bengal Tenancy Act, shal! be deemed to be a Civil Court within the 


meaning of the Code of Civil Procedure. 


But such Revenue Officer purporting to act under Section 26G of the Bengal 
Tenancy Act cannot be said to bea Court subordinate to the High Court. 


Per Curiam, The order of a Revenue Officer under Section 26G of the 
Bengal Tenancy Act, cannot be intefered with in revision by the High Court. 
Application for Revision under Section 115 of. the Code of 
Civil Procedure, 
The material facts will appear from the judgment. 


Mr, Saroj Kumar Maity for the Petitioner. 
Mr. Sarat Chandra Janah for the Opposite ‘Party in No. 1183) 


* Civil Revision Cases Nos. 1192 and 1153 of 1999, against the order of 
H. P. Goodwyn, Esq., Sub-Divisional Officer, Diamond Harbour (Acting as 
Revenue Officer), dated 12th July, 1939. oe. 
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Mr. Sarat Chandra Janak for the Petitioner in No. 1132. 

Mr. Apurba Charan Mukherjee for the Opposite Party. 

The following judgments were delivered 

Nasin) Ali, J. +—The orders complained of in these two Rules 
are the orders of a Revenue Officer under Section 26(G) of the 
Bengal Tenancy Act. That section empowers a Court as well as 
a Revenue Officer to a certain application, A Revenue Officer 
on the plain language of the statute is not therefore a Court. 
A Revenue Officer is not subject to the appellate jurisdiction 
of this Court. The mere fact that bis order might have the effect 
of a decree of Civil Court does not make him a Court, far less 
a Court subordinate to the High Court within the meaning of 
Section 115 of the Civil Procedure Code. Further I am not 
salisied that the decision of the Revenue Officer in these two 
cases is wrong on the merits. 

I therefore discharge both the Rules. 

There will be no order as to costs in these two Rules. 

Rau, J. :—The main question arising in these Rules is whether 
an order made by the Revenue Officer under Section 26G (6) of 
the Bengal Tenancy Act can be revised by the High Court under 
Section 115 of the Code of Civil Procedure. 

.This depends upon the precise implications of the words 
such order shall have the effect of a decree of a Civil Court” 
occurring at the end of the sub-section. What the effect ofa 
decree of a Civil Court is not stated in the Bengal Tenancy Act 
itself but is to be gathered from the Code of the Civil Procedure. 
But there are two initial difficulties, first, the decrees dealt with in 
the Code are adjudications in su#fs and secondly, if they are to 
have any effect under the Code they must be decrees passed by 
a Coust of Civil Judicature within the meaning of the Code. If 
therefore we are to give any meaning to the words in qu_stion, we 
must hold that, besides what they expressly state, they necessarily 
imply (1) that a proceeding under Section 26G shall be deemed 
to be a suff and (2) that a Revenue Officer making an order under 
the section shall be deemed to be a Civil Court within the mean- 
ing of the Code of Civil Procedure. If we make these two assump- 
tions, but not otherwise, it is possible to give the words some 
meaning : ¢.g. the provisions of the Code of Civil Procedure regard- 
ing execution may then become applicable to the Revenue Officers 
order. Whether the legislature intended anything more it is not 
possible to say. 


But even With the above assumptions we cannot say that the 
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Revenue. Officer when acting under the section is a Court subor- 
dinate to the High Court, ‘with the result that his order cannot 
be said to be subject to revision by the High Court under Sec- 
tion r15 of the Code of Civil Procedure. ` 

I therefore agree that the Rules should be > discharged, although 
the resulting position can hardly be regarded as satisfactory. ° Sec- 
tion 26G isa provision which extinguishes without compensation 


certain private rights. © Orders thereunder, if made by a Civil Court, 
‘are subject to the High Court's control, But it would seem that 


similar orders, if made by a Revenue Offcer, are, asthe law stands 
at present, subject neither to appeal nor to revision in any 
quarter. S K 


P, R. ; Rules discharged, 





APPELLATE CIVIL. 


Before Mt, Juslice R, C. Mitter and Mr, Justice. 
A, S, M. Akram, 


“ BENOY KRISHNA GHOSE CHOWDHURI- 
* Us ` 
ATUL KRISHNA GHOSE CHOWDHURY, ON KIS DEATH 


HIS LEGAL REPRESENTATIVES AMARENDRA KRISHNA 
GHOSE CHOWDHURI AND OTHERS.* 


Limttation—Limitation Act (IX of 1908), Sch. I, Art. 120—Right of junior 
cossharer to demand accounts from Karta while the properties are 
still joint— Suit by junior co-sharer in a Dayabhaga family against 
Karta without partitionmRunning of time— Position and powers of Karta 

` of Dayabhaga joint family, 
Ina Dayabhaga family a junior co-sharer has the right to demand accounts 
from the Karta while the properties are still joint and on refusal can enforce 


it by a suit without praying therein for partition of the joint estate : 


Abhayachandra Roy Chowdhry v. Pyari Mohan Guho (1) followed. 


A suit for accounts by a junior co-sharer in a Dayabhaga family against 
the Karta without partition is governed by article 120, Schedule 1 of the Limi- 


* Appeal fram Original Detree No. 111 of 1936, against the decree of Sites 


' Chandra Sen, Esq., Subordinate Judge, tst Court, of 24-Perganas at Alipur, dated 
the 31st January, 1936. ® 


(1) (1870) 5 B. L. R. 3473 13 W. R.75( FB.) 
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‘tation Act of 1908 and limitation runs from the time when the demand for 
accounts is refused. | 


Biswambar Haldar v, Givibala Dasi (1) commented on. 

_Saroda Pershad Chattopadhya v. Broja Nath (2); Hemangini Dasi v. 
Nobin Chard Ghose (3); The Advocate General of Bombay v. Bai Punja 
Bai (4); Baroda Prosad Banerjee v, Gajendra Nath Banerjee (5); Sophia 
Orde*v. Alexander Skinner (6); Ahidannessa Bibi v. Isuf Ali Khan (7) 
and Midnapore Zemindary Company Limited v Naresh Narayan Roy (8) 
distinguished,’ ` 2 
"The powers of a Karta of a joint family are very wide. He is not merely the 
collecting agent and custodian of the family property and funds. He is no doubt 
under a liability to account, but the measure of that liability is different from that 
ofan agent, trustee, executor, administrator, partner or mere co-owner. He 
is liable to account for what he gets in and not for what he ought to have 
got in with greater skill and diligence. He has a wide discretion in spending 
family funds and that discretion is limited only by considerations of family 
necessity. He can spend more on one branch: than on another, although the 
Shares of both the branches in the family properties be equal. In short, the 
Position of a Karta cannot be defined in terms of any jural relationship 
known to the western jurists. The Karta is under no obligation to render 
accounts to the co-owners at the end of each succeeding year or even for 
any period, unasked. His liability amounts to this, and no more, namely 
that when-asked for to furnish account he must comply. Such being his obliga- 
tion the corresponding right of his co sharers is the right to make a demand for 
accounts from him. 


Appeal by the Defendant, : 
Suit for partition and accounts, 
The material facts appear from the judgment. 


Messrs, Jatindra Mohan Chowdhury and Rabindra Nath 
Chowdhury for the Appellant, 
Mr. Havideb Chatterjee for Respondent No. 1 


Mr, Bankim Chandra Roy for Respondents Nos. 2 to 4. 

C A. V. 

The following judgment was delivered : 

This appeal is by the defendant ina suit for partition and 
accounts, The suit was instituted on the 8th March, 1935, by 
four plaintiffs, three being brothers of the defendant and the fourth 
his brother’s widow. The properties in respect of which the claim 


(1) (1920) 25C, W. N. 3563 32C. L. J. 25. 
(2) (1880) I. L. R, s Calc. gro, (3) (1882) I. L. R. 8 Cale, 788, 
(4) (1894) I. L. R. 18 Bom. 551. 
(5) (1909) 9C. L, J. 383; 13 C. W, N. 557. 
(6) (1881) 7 C. L. R. “295 (P. C). (7) (1923) 1. L. R. ṣo Cale. 610. 
- (8) (1924) 29 ©. W.N. 270 (P.C. ). i 
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was made consists of five items, a dwelling house described in 
schedule Aa, and four items of property described in schedule 
Kha, The-finding of the learned Subordinate Judge is that 
items Nos, 2 to 4 of schedule K#a@ had been sold long before the 
suit with the concurrence of the parties to the suit or their 
predecessors-in-interest, and in item No.1 of schedule KZa,there 
are other co-sharers not parties to the suit. He has accordingly 
excluded from partition the fouritems of schedule Xa and has 
only directed partition of the house described in schedule Ka 
ona declaration that the plaintiffs have four-fifths share (each of 
them a fifth share) and the defendant the remaining fifth share, 
He has also declared that the parties have shares in the same 
proportion in item No. r of schedule Ka. 


Defendant No.1 denied the right of the plaintiff No. 4 (his 
brother’s widow) to the properties in suit, That contention was 
overruled by the learned Subordinate Judge and it has not been 
repeated before us. The defendant appellant does not challenge 
the above findings of the learned Subordinate Judge. 

The learned Subordinate Judge has, however, made the defen- 
dant liable to render accounts from 29th January, toor, till the 
the date of the suit. This part of the decree only is challenged 
by the appellant. 

In the plaint it is recited that the properties in suit with other 
properties belonged to Radha Krishna Sen, Radha Krishna died 
in 1887 without male issue. He left three daughters, Nistarini, 
Aghoremani and Sarada Sundari. He left a will by which he 
appointed his two sons-in-law executors. They were Prosanna 
Kumar and Bhuban Mohan, the husbands of Aghoremani and 
Sarada Sundari respectively. After probate Sarada Sundari’s 
husband died and Prasanna Kumar continued to act as the sole 
surviving executor. In the beginning of rg90r he made the dis- 
tribution. He made over the estate in equal shares to Aghore- 
mani and her sons and to Sarada Sundari and her sons, and 
directed these two branches to pay, by way of maintenance, Rs, 4o 
per month to Nistarini, who was a childless widow then living 
at Benares. All the persons interested in the estate of Radha 
Krishna accepted this arrangement and distribution. Shortly 
after this distribution Sarada Sundari and her four sons, plaintiffs 
Nos, 1 to 3 and the husband of plaintiff No. 4 executed on the 
29th January, Ig01 a power-of-attorney in favour of the defendant, 
the second son of Sarada Sundari, authorising him to manage 
the joint estate, make collections and conduct suits and procee- 
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dings, It is however admitted by the plaintiffs that the defen- 
dant was also the arfa of the joint famiiy and has acted as such 
all along. 

In the plaint the defendant is sought to be made liable for 
accounts “as agent and Karta.” The learned Subordinate Judge 
in passing the decree for accounts has not stated whether the 
accounts are to be rendered by him on the footing that he was 
the Karta or on the footing of a mere agent. Before us the 
parties admit that the accounts must be taken on the footing that 
he was the Karta, We accordingly direct that the . accounts 
which are to be taken from the defendant are to be taken on 
the principles formulated in the case of Narendra Kumar Roy v. 
Abani Kumar Roy (1). 

With regard to the period of accounting the learned Advocate 
for the appellant raises two points. 


He says that 

(x) accounts are to be directed only up to a period of six years 
before suit, and (2) if that contention be not accepted, accounts 
cannot be directed fora period anterior to 1333 B. S. (1926-27) 
or in any event for a period anterior to 1330 B.S. (1923-24) 
as the defendant had in fact, rendered accounts up to that 
period. 

We will deal with the second question ‘first as it depends entirely 
on facts. There is documentary evidence on the record that 
the defendant used to make furds showing the income and ex- 
penditure and used to give those /usds to his co-sharers, Two such 
Jurds, one containing the accounts of the year 1330 and the other of 
the year 1333, are on the record with the covering letters (Il-35 and 
IT-41) The account of 1333 was sent to plaintiff No. 1 who usually 
resided at Cawnpore with the covering letter Ex. 1(c) dated the 25th 
May, 1927 (II-40). The reply cf plaintiff No. x to that letter has 
not been produced by the defendant. There are, however, two other 
letters of the defendant to plaiotiff No. r, dated the sth August, 
1927 and 2oth November, 1927 [ Ex. 13(c), I-44 and Ex. 3, II-4] 
which throw light upon the question, In the first of the two, 
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which was written after the fusd of 1333 had been sent to plaintiff . 


No. 1 the defendant recites the terms of a letter which he had 
received for plaintiff No. r. There he mentions that the plaintiff 
No. 1 had made a demand for five years’ account. On the second 
letter Ex. 3 he pleads for time for preparing the accounts, These 


(1} (1937-38) 42C. W. N. 77. 
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two letters lead us to conclude that no objection had- been: taken 
by anybody to the accounts submitted by the: defendant for a’ 
period up to 1330 but that accounts for later years including that 
of 1333 submitted by the defendant to the plaintiff No. rt with 
the letter Ex. 1(c) had not been accepted as final. We accord- 
ingly hold: that the defendant is bound to render accounts pf his 
management from the year 133t B. S. only and not for an earlier 
period, unless he‘can make out his first ground. s ar 


In considering the first point raised we must proceed on the 
footing that the defendant was the arta of a joint Hindu family 
governed by the Dayabhaga law, and as such arta is accountable 
forthe management of tbe joint estate. The learned Advocate 
for the appellant urges, and we think rightly, that Section ro of 
the Limitation Act is not applicable. He further urgés that his 
client is only liable to render ‘account for a period of six years 
anterior to the suit, as the claim for accounts for the period before 
that is barred by Article 720 of the Limitation Act. In support 
of his argument he relies upon the decision of a Division Bench 
of this Court which has applied Article 120.to a case of 
accounts from the arta of such a family [Biswamdbhar Haldar v, 
Giribala Dasi (1) ]. In that case the ķarřa was held liable to 
account, in a suit for partition and accounts, for only a period of 
six years anterior to the suit. We will have to consider this case 
in some detail, | 


A claim for account in a svit for partition of.joint family. pro- 
perty is in a sense incidental to the right to require a partition. 
Its object in part is to ascertain the moveable assets to be divided 
between the parties. to the suit along with the moveable family 
properties, Ina sense its scope is wider,—to find out misappro- 
priaticns or misapplications of joint family funds, A claim for 
account when joined in.a suit to a Claim for partition stands on 
a different footing from a claim for accounts against the karta, 
when the family is still joint, and a right to enforce it by suit, when 
no partition’ is claimed therein, must, in our judgment, rest upon 
entirely different considerations. 


At atime a view was expressed that the junior members of a 
Dayabhaga family having sharesin the family properties had -no 
right to demand accounts of the azta or enforce it by suit without 
at thé same time suing for partilion. ‘The observations of the 
Supreme Court made in 1855 in Sreemutty Soorjeemoney Dossee v, 


(1) (1920-21) 25 C. W, N. 356. i, 3 
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Denobundoo Mullick (1) ate specific’ and indicate a view in 


support of that proposition. The force of the observations made 
in that case that “the liability to account can only be enforced 
upon a partition” have, in our judgment, been affected by the 
decision of the Full Bench of this Court pronounced in 1870 in 
Abheychandrva Roy Chowdhry v. Fyari Mohan Guho (2) In 
that case the defendant as Karta bad managed the undivided 
share of plaintiff for some time. Later on the management of 
that’ share was taken out of his hand and committed 


“to another- person. The plaintiff sued the defendant for 


account for the period he had managed his’ share. Partition 
was not claimed in the suit, In the referring order Mitter, |: 
Observed that under the Hindu Law, which had been correctly 


summarised in Juggernath’s _ Digest, Vol. 3, page 97, a Karta is 


liable to give an account of his managership to the other members 
of the joint family, and can be sued if demand of the latter for 


` accounts is refused.. The Full Bench held the suit to be a good 


one, That authority is binding on us and we hold that in a 
Dayabhaga family a junior co-sharer has the right to demand 
accounts’ of the Karfa while the properties are still joint and on 


‘refusal can enforce it by a suit without praying therein for parti- 


tion of the joint estate, This is the first point which we decide. 
The next question is what is the period of limitation to such 
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a suit—a suit for accounts without . partition, In our judgment 


the residuary Article, Article 120, must apply. Limitation would 


- unin accordance with the third column from the time when the 


“right to sue accrues,” : 
Whether a person has a right ofa particular nature against 
another depends upon the jural relation. The jural relation 
between a junior member and the family head gives the former 
the right to have accounts from the latter. That is what we have 
already held, The right to sue for accounts would arise only 
when the said right had been infringed or when infringement is 
threatened, In Bolo v. Koklan (3) the Right Hon’ble Sir Binod 


Mitter commenting upon the third column of Article 120 said 
as follows : 


“There can be no ‘right to sue’ until there is an accrual of the 


right asserted in the suit and its infringement or at least a clear 


and unequivocal threat to infringe that right by the defendant 


` against whom the said suit is instituted.” 


(1) (1857) § M. T A. 526 (541). l 
(2) (1870) 5 B. L. R. 347; 13 W. R. 75 F.'B. 
(3) (1930).L. R. 57 I, A. 325 ; 52C, w a] 450 (460). 
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In that case the right in question, namely right to moveable 
property accrued to the plaintiff in 1918 and the suit was instituted 
in 1927. It was held to be within time, on the basis that Article 
120 was applicable, as the invasion of the plaintiff's right was in 
1922. 

á A tight must of necessity accrue before its infringement. eWhat 
facts constitute the infringement would depend upon the nature 
and extent of the right. The right of a junior member to demand 
accounts from the Åazřa ofa joint Hindu family accrues or comes 
into being as soon as the former acquires a right'to the family 
property but it would not necessarily follow that his right to sue 
the latter would accrue from that moment of time, Some other 
facts must intervene, what those facts are to be would, as we have 
already observed above, depend upon the nature and extent of 
the right of the co-sharer. This makes it necessary for us to 
examine the constitution of a joint Hindu family governed by the 
Dayabhaga Law and the powers, obligations and responsibilities 
of the 4avta of such a family. T 

A normal Hindu joint family in Bengal consists of members 
with varying degrees of rights. Some have defined shares in the 
family properties, some the legal right to be maintained and rest 
are dependant members, wives and children of the co-sharers and 
persons connected by blood or marriage who, though not strictly 
members of the family actually live in the family. The karta has 
to take care of all of them and to supply their maintenance and 
legitimate needs. He is not merely the manager of the joint pro- 
perties and his position is not akin to an agent or even trustee in the 
sense in which these terms are used. His powers are greater and in 
one sense he has greater responsibilities, He must be solicitous to 
preserve not only the family properties, but also the family name and 
prestige, and must be careful in preserving and promoting the family 
welfare. He holds the strings of peace and harmony and enjoys 
the respect and confidence of the members of the family. The 
amount of confidence which is invariably reposed in him by the 
other members of the family, so long as there is peace and 
harmony in it, is well known to those who have practical know- 
ledge of such families, In the normal state of a joint Hindu 
family implicit reliance is placed on him, on his impartiality, ability 
and wisdom by the other members. It is only when dissentions 
arise in the family or when the arta by his unfair or biased acts 
shakes the confidence of the members of the family that occasion 
arises for demanding account of his stewardship. ° 
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The powers of karta of a joint family are very wide. He is 
not merely the collecting agent and custodian of the family property 
and‘ funds, . He is no doubt under a liability to account, but the 
measure gf that liability is different from that of an agent, trustee, 
executor, administrator, partner or mere co-owner. He is liable 
to Recount for what he gets in and not for what he ought to have 
got in with greater skill and diligence. He has a wide discretion 
in spending family fuids and that discretion is -limited only by 
considerations of ‘family necessity. He can spend more on one 
branch than on another, although the shares-of both the branches 
in the family properties be equal In short, the position ofa 
karta cannot be.defined in terms: of any jural relationship’ known 
to the western jurists. ` — : 

A karta has the liability to render account. But what is the 
nature and extent of that-liability, - He is under no obligation to 
render account to the co-sharers at the end of each succeeding 
year, or even for any period, unasked. His liability amounts to 
this, and no more, namely that when: asked to furnish- account 
be must comply. Such being his- obligation the corresponding 
right on the part of his co-sharers is the tight to make a demand 
for accounts from him. The right is not to have accounts without 
a previous demand. Such being the right, the right is infringed 
only when the demand for account is refused. The right to sue 
him for accounts accordingly arises or accrues only when there 
is ʻa refusal to the demand. Having regard to the nature ofa 
joint Hindu family placed under a favstaship it would be intoler- 
able, and would be against -the institution of a joint Hindu family, 
if it be heldthat a suit for account, while the- family is still joint, 
is maintainable against the asta at the instance of a junior mem- 
ber, who had ‘made no previous demand for accounts and 
whose demand had not been refused by the: karta. In 
that case a whimsical co-sharer would. be placed in a position, 
without’ suing for partition, to bring successive suits for account 
against the karfa, year after year without giving him an oppor- 
tunity to render the accounts amicably, In our view the. right 
to sue the fasta for accounts—-apart from accounts that may be 
claimed in.a.suit for, partitionsarises only when a demand for 
accounts has been refused. We cannot accordingly subscribe to 
the view that the right to get accounts is automatically extin- 
guished year after year as 'years roli oñ, while the family continues 
to be joint and the: members ‘thereof ‘havé no occasion to lead 
them to suspect that the Aavéa is not doing what -he is expected 
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dal to do. In our judgment there is no principle behind the dictum 
1939. that a karfa is bound to render account only for a period of six 


Benoy Krishna years before the suit, whatever the circumstances be. In the view 
Ghose Chowdhuri we have taken of the position of a karta and of the,nature of 
Atul Krishna Ghose the right of the junior members in tbis respect we do not feel 
‘hovohuni; bound to follow in the case ofa az7ta the observations madé to 
the effect that a trustee or executor is bound to render accounts 
for a period of six years only anterior to the suit for accounts. The 
cases, Saroda Fershad Chattopadhya ve Braja Nath (1); Heman- 
gini Dasi v. Nabin Chand Ghose (2); The Advocate General of 
Bombay vy. Bai Punja Bat (3) were suits for accounts against 
trustees. The case of Baroda Prosad Banerjee v. Gajendra Nath 
Banerjee (4) was a case against an executor. In those cases 
demand for accounts was not the essence of the right or of the 
cause of action. In Sophia Orde v, Alexander Skinner (5) the 
suit was a suit for account by a co-sharer against another co-sharer 
who by the Will of the common ancestor had been made the 
manager. There was no joint family and the parties were not 
Hindus but Christians. The Judicial Committee of the Privy 
Council simply recited as a fact at page 300 of the report that 
the Subordinate Judge had decreed accounts only for a period of 
6 years before the suit. The question for decision before the 
Privy Council did not relate to the period of accountability but 
as to whether the Court in which the suit had been instituted had 
jurisdiction to entertain it. From the recital of facts it moreover 
appears that the suit was based on the term in the Will that the 
managing co-owner would have to render accounts yearly at the 
end :of each year. Failure by itself to render a year’s account 
at the end of that year constituted the breach or infringement and 
gave the other side right to sue at once for that year. The claim 
to each year in succession accordingly became barred at the end 
of six years from the expiry of that particular year. 
In Ahidanessa Bibi v, {suf Ali Khan (6) some of the heirs of 
a Mahomedan sued the remaining heir for an account of the 
money which the latter had collected on the basis of a succession 
certificate issued to him alone. This Court held that Article 62 
was applicable and the suit was barred by time as it had not 
(1) (188s) I. L. R. 5 Cale. gto. 
(2) (1832)I L, R. 8 Calc, 788 (807). 
(3) (1894) I. L. R. 18 Bom, 551. 


(4) (1909) 9 C. L, J. 383; 13 C. W. N. 557 (578) 
(5) (1881)7 C. L. R, 295 P. C. : 
(6) (1923) 1. L. R, 50 Calc, 610. 
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been filed within three years of the receipt of the money by 
the defendant. In answer to the plaintiff’s contention that 
Artcle 120 was applicable and the suit was in time as it was 
instituted within 6 years of the plaintiff's demand and the defen- 
dant’s refusal Ghosh and Panton, JJ. stated by way of oòiter 
that “if in a suit for accounts which falls within Article 120 
time is to run from the date when the defendant refuses to 
comply with the plaintiffs demand for accounts, there would 
be practically no limitation in a suit for accounts, for the 
plaintiff in such a case may choose to wait as long as he 
likes and all that he would have todo to save limitation even 
under Article rzo is to send the letter of demand to the defen- 
dant and to institute a suit within six years of the refusal.” 
Speaking generally tbe principle so laid down is appalling, but 
where the essence of the right is the demand, orto put it in 
another way, where the right consists of the demand for accounts, 
the right to sue would only begin when the demand is refused, 
The odifey made in that case accordingly cannot apply to the case 
before us, . 

We are also of opinion that the case of the Midnapore Zemin- 
dary Company Ltd. v. Naresh Narayan Roy (1) is not applicable 
to the case before us. Naresh Narayan was a co-sharer of the 
Midnapore Zemindary Company Ltd. He had been ousted from 
the joint property by Messrs. Robert Watson and Co., the 
predecessor-in-interest of the Midnapore Zemindary Co. Ltd. He 
sued for joint possession and got a decree. In execution of 
that decree he was put in symbolic:l possession in 1503. In 
rgr2 he sued for partition and for mesne profits. The High 
Court of Calcutta decreed partition overruling the plea of adverse 
possession and other pleas. That part of the judgment was up- 
held by the Judicial Committee (2). The High Court also granted 
mesne profits for a period beginning from 3 years before suit. 
The Judicial Committee pointed out that the correct thing to do 
was to give the plaintiff compensation for use and occupation, 
on the principle that the defendant, his co-sharer, was in exclusive 
possession of joint property. The Judicial Committee accor- 
dingly without further consideration gave: the plaintiff compensation 
for g years before suit i.e, from 31903 to 1912. On review this 
period was reduced to six years. The Beard applied the six 
years’ limitation provided for in Article 120, The right of the 

(1) (1924) 29 C. W. N. 270 P. C. 

(2) (1924) L. R. ṣi l. A. 293; 29 C, W. N., 34. 
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plaintiff was to get Compensation for use and occupation from his 
‘co-sharer the defendant, for every year he was kept out of posses- 
sion.. Non-payment, therefore by the defendant constituted the 
infringement. No demand was required and a refusal accordingly 
was immaterial Each year’s unsatisfied claim was accordingly 
barred at the end of the following six years. We do not see how 
this case helps the appellant before us. 


We will now consider the case of Biswambar Haldar v. 
Giribala Dasi (1). The reporter has not reported the facts, and 
they do not fully appear from the judgment. That was a case 
‘of partition of joint family properties and for accounts from the 
‘Karta. The family was a joint Hindu Dayabhaga family. If 
‘the demand for accounts for a period of 6 years anterior to the suit 
had been made and refused by the arta, the decision is correct. 
It may be that those were the facts. If, however, there was no 
such demand and refusal beyond 6 years we respectfully dissent 
‘fromthe ‘same, as apparently the third column of Article 120 was 
not properly considered. p 

In the case before us the right of the plaintiffs to claim accounts 
was there; The plaintif had made demands, but there is no 
evidence that such demands had been refused before the 8th 
March, 1929. The last letter on the record bearing upon the 
question of accounts is Ex. 3 (II-46) dated the 2oth November, 
1927. In that letter the defendant did not refuse compliance with 
the demand for accounts but expressly promised to submit them 
later on. The earlier letter written by the defendant dated the 
wth August, 1927, [Ex. 13 (c) I-44] is of the same effect. There 
is no evidence on the record that the defendant later on took up 
a different attitude. We accordingly hold that the claim of the 
plaintiffs for accounts for-any period after 1331 is not barred 
by time. - = 

We accordingly allow this appeal in part and direct the defen- 
dant to render-account of his management from 1331 B, S. till 
the date of the institution of the suit on the footing that he was 
thé Karta. 

- Asthe success is divided we direct cach party to bear its res- 
pective costs of this appeal. 


"æ 


A, T. M, Appeal allowed in part. 


(1) (1920) 25 C. W. N.-356 ; 32 C. L. J. 25. 
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MUNICIPAL COMMISSIONERS OF DACCA 
Va 


GANGAMANI CHAUDHURANI* 


d 
“Bengal Municipal Act (XV of 1932), sections 15, 133, 130—~Sutt against 
- Chairman, if bad—Subsequent amendment, effect of—Valuation and 
assessment, distinction between in the new Act—FProperty assessed to 
conservancy tax without a valuation list having been prepared~Such assess- 
ment, tf ultra vires. 


A suit brought against the Chairman of a municipality would not be bad 
under section 15 of the Bengal Municipal Act, 1932 and a subsequent amend- 
ment altering the description of chairman to that -of Municipal Commissioners 
would not have the effect of substituting or adding a new party to the suit, 
‘if it appeared that the main relief was against the municipality as a corporate 
body. 

The new Bengal Municipal Act, makes a distinction between valuation and 
assessment. The assessment list mentioned in Section 156 of the Bengal 
Municipal Act of 1932 is a distinct document from the valuation list 
mentioned in Section 133 of the Bengal Municipal Act. The two things 
therefore are different although -the process of assessment necessarily involves 
an antecedent valuation. 


So when a property was for the first time assessed to conservancy rate 
without a valuation list duly prepared, the resulting assessment would be 
ultra vires. i 


Appeal by the Defendants, 


Suit for a declaration that certain rates imposed by the Commis- 
sioners are ultra vires, 


The material facts will appear from the following judgment of 
Jack; J. s—This appeal has arisen out of a suit for declaration 


that the conservancy rates imposed by the Commissioners of the 
Dacca Municipality of the 14 holdings described in schedules A, 
B and C of the plaint are «ra vires the provisions of the 
the Act, and are therefore illegal and for an injunction TeS- 
training the defendants from realising the rates. The suit 
has been dismissed both on the ground of limitation and on 
merits, and the plaintiff appealed on both grounds. It was 


* Letters Patent Appeal No. 5 of 1937, from a decision of Jack, J, in Appeal 
from Appellate Decree No. 637 of 1925, dated the 18th May, 1937, allowing the 
appeal against the judgment and decree of E. B. H. Baker, Esq.» District Judge, 
Dacca, dated the 18th March, 1935, affirming that of A, B. Mullik Esq.» 
Munsiff, 3rd Court, Dacca, dated the 22nd December, 1934. l 
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argued that under the new Act a fresh valuation and assessment 
are to be made and notices issued under Section 147 of the Act 
before new rates can be imposed. It appears that the Commis- 
sioners without making a new valuation and assessment imposed 
new rates on basis of the valuation made under the old Act 
without the issue of notices under Section 147 of the Act or hear- 
ing objections. The holding described in Schedule A is a resi- 
dential holding, those described in Schedule B are shops and the 
holding described in Schedule C is a Thakurbari, and the Muni- 
cipality has imposed conservancy and water rates on these holdings 
for the first time. The ground of limitation is based on the 
provisions of Section 535 of the new Act which requires that the 
suit should be brought within 6 months after accrual of the cause 
of action. The cause of action in this case is to be taken from 
the date on which the bills were presented to the plaintiff for pay- 
ment, that is the znd June, 1933. Whether the suit is barred by 
time depends upon the question whether the suit should be taken 
to have been filed when the plaint was amend ed on the sth June, 
1934 or on the original date when the suit was first filed against 
the Chairman of the Municipal Commissioners instead of against 
the Muricipal Commissioners. The appellant contends that the 
suit should be taken to have been filed on the original date of filing 
and that the filing of the suit against the Chairman of the Muni- 
cipal Commissioners was merely a misdescription of the defendant. 
This view is supported by the decision in the case of Anukul 
Chandra Chakravarty and others vy. The Chairman of the Dacca 
District Board (1). The respondents attempted to distinguish this 
case on the ground that that case was under t he Local Self-Govern- 
ment Act in which Section zo states that the District Board is 
a corporate body and in entitled to sue in its own name; whereas 
under Section 15 of the Bengal Municipal Act the Commissioners 
“shall be a body corporate by the name of Municipal Commis- 
sioners, and by that name shall sue and be sued.” But there is 
no real distinction here. It is not suggested that although a 
District Board is a corporate body, it can sue in any way other 
than by its own name, The contention of the appellant is also 
supported by the decision in the case of the Savaspur Manufac- 
turing Company Limited vy. B, B. & C. L Railway Company (2) 
There the suit was brought against a Railway Company and the 
defendant was described before amendment as “The Agent.....s00 


(1) (1926) 32C. W. N. 396. 
(2) |. L. R. 47 Bom. 785; m 
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within the Municipality in the manner provided in this chapter, 


and shall enter such value in a valuation list.” Under section 135 


the percentage of rates has to be fixed. Under section 136 a list 
is to be prepared. Under section 147 it is enacted that when 
assessment list has been prepared the Chairman shall give public 
notice of the place where the list may be inspected and thaf in all 
cases in which any property is for the first time assessed the Chuir- 
man shall give notice thereof to the owner or occupier of the 
property if known. Under section 148 any person who is dis- 
satisfied with the amount assessed upon him may apply to the Com- 
missioners to review the amount of assessment or valuation or to 
exempt bim from the assessment of rate ; and no such application 
shall be received after one month from the date of publication of 
the notice required under Sub-section (1) of section 147. Under 
section 150 no objection shall be taken to any assessment in any 
manner other than what is provided bythe Act. Section 153 
states that unless the amount entered in such dists is subsequently 
altered by the Commissi>ners as provided in the Act, the amount 
entered ‘in the list the notice relating to which is published under 
section 147, shall be deemed to be the amount due from any 
person on account of any rate on the annual value of holdings. 
Under section 153 within three months after any sum has become 
due on account of any tax the Commissioners shall cause to be 
presented the bill for the amount accrued. In this case no valu- 
ation was made and no notices were issued as required by these 
sections. No doubt section 2 of the rew Act provides that when 
the Act is introduced the former assessment thall remain in force 
for the period for which it was made, but section 137 provides for 
a fresh valuation every five years and the last valuation was in the 
year 1923-24. It is clear also that in accordance with the principles 
on which the Act is based in a case where the property is assessed 
for the first time notice must be given under section 147, and the 
Municipality is not entitled to recover the new tax unless such 
notice has been given and objections if any have been heard. These 


rules as regards notice have been framed for the protection of the 


tax payers and for hearing and disposing of their objections if any. 
Section 150 states that no objection shall be taken to any assess- 


ment or valuation inany other manner than is provided by the 
Act. According to paragraph No. 15 of the plaint objections were 


not heatd and there was no publication of notice of assessment 
under section 147 of the Act. This paragraph of the plaint is 
referred to in the written statement and the allegations therein are 


ea + 
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not denied. As these material provisions of the Act regarding 
notice and hearing of objections have not been observed the reali- 
zation ‘of the amounts assessed in this case must be held to be 
not authorised by the Act. As regards the question of notice 
under section 535 I have already held that in the plaint Chairman 
of Municipal Commissioners was a misdescription tor Municipal 
Commissioners and the same applies to the notice, The defendant 
Municipality, clearly understood that this was a notice on the 
Commissioners and accepting it as such, defended the suit and 
were in no way prejudiced by the fact that the notice was addressed 
to the Chairman instead of to the Commissioners of the Muni- 
cipality, I hold therefore that notice was served on the defendants 
as required by law. l 

The appeal is accordingly allowed, The suit is decreed. An 
injunction will issue restraining the Municipal Commissioners from 
realizing the rates newly assessed on the holdings referred to in 
the plaint, 

The plaintiff, appellant is entitled to costs both of this Court 
and of the Courts below. 


Leave has been asked for to prefer an appeal under section r8 
of the Letters Patent and I think the leavé should be granted as 
important questions of law are involved in this case, 


Messrs. S. N, Banerji, Suresh Chandra Sen, and Frakasi 
Chandra Fakrashi for the Appellants. 


Mr. A, N. Bose, Dr. S. C. Basak, and Mr fitendra Kumar 
Sen Gupta for the Respondents, 


The judgments of the Court were as follows : 


Rau, J. t~=This isan appeal under section 15 of the Letters 
Patent from a decision of Jack, J. and arises out of a suit fora 
declaration that the conservancy ratesimposed by the commis- 
sioners of the Dacca Municipality upon certain holdings described 
in schedules A, B and C to the plaint are x/tra vives and illegal 
‘and for an injunction restraining the commissioners from realising 
‘the rates. “The suit was instituted before the Munsiff of the 3rd 
Court of Dacca who dismissed it. There was an appeal to the 
“District Judge of Dacca who also dismissed the suit. Then there 
‘was an appeal to the High Court ‘heard by Jack, J. who allowed the 
appeal and decreed the suit a this is now an appeal from his 
decision, 


~ The Dacca Municipality appears to have been Originally cons 
tituted as a Mlunicipality ,under the Bengal Municipal Act of 1884, 
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hereinafter referred to as the old Act, This Act was repealed 
in 1932 by the Bengal Muncipal Act of 1932, hereinafter referred 
to as the new Act, which came into force in December 1, 1932. 
The proviso to section 2 of the new Act states, among other © 
things, that all Municipalities constituted under the old Act shall 
be deemed to be constituted under the new Act, so thaf the 
Dacca Municipality is now to be deemed a Municipality consti- 
tuted under the new Act. Under section 13 of the old Act there 
were tc be commissioners foreach Municipality and section 29 
provided that the commissioners shall in the name of their chair- 
man, by the description of “the Chairman of the Municipal 
Commissioners Of.....00. see” be a body corporate and in such name 
shall sue or be sued. The position under the new Act is slightly 
different. - For each Municipality constituted under the new Act 
there is, as before, to be a bedy of commissioners and these 
commissioners are a body corporate, but they have now to be 
sued in their own name and not as before in the name of their 
chairman. (See section 15 of the new Act), 

The first pcint raised in this appeal arises out of this provision. 
It‘arises in this way. When the suit was first brought, that is to 
say, on December z, 1933, it was brought against the chairman 
of the Municipal Commissioners of the Dacca Municipality. It 
will be noticed that the suit was brought after the commencement 
of the new Act but the plaintiff, presumably through ignorance 
of the change made bythe new Act, brought the suit against the 
Chairman of the Commissioners instead of against the Commis- 
sioners themselves, The mistake appears to have been discovered 
subsequently and.the plaint was amended on June 5, 1934, 30 
as to implead the Municipal Commissioners themselves as 
required by the new Act. The point now taken before us on 
behalf of the appellant is that the suit in its amended form must 
be regarded asa new suit, brought on the date on which the 
amendment was made, that isto Say, on June 5, 1934. If this 
view is accepted, the suit was barred by limitation by virtue of 
the provisions of section 535 of the new Act, which requires that 
the suit shall be brought within six months of the accrual of the 
cause of action, According to the plaintiff, the cause of action 
in this case accrued on July 31, 19333 but, if we hold that it 
accrued on the date on which bills for the rates in question were 
presented to the plaintiff for payment, the date of accrdal would 
be June 2, 1933. -In either case, the suit would have become 


-barred by limitation several months before the date on which it 
e 


Ka ` e 
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was actually brought, if the appellant’s contention is accepted. 
In my opinion, the appellant’s contention cannot be accepted, 
It is true that the Chairman of the Municipal Commissioners is 
a different person from the Municipal Commissioners considered 
-as a corpor&tion. But there can be no doubt that from its very 
inception the present suit was intended to be against the cor- 
poration rather than the chairman,- Thisis clear from the nature 
of the allegations made in the plaint and from the nature of the 
relief prayed for. The plaint challenges the validity of various 
resolutions and proceedings of the Municipal Commissioners and 
asks for a declaration that the assessment purporting to have been 
made by them is wlfra vives and illegal. Consequential relief in 
the shape of an injunction is also prayed for, but even if this be 
regarded as being against the Chairman it is obvious that the 
main relief sought was against the corporation. From the very 
beginning therefore the main claim was against the corporation ; 
Memories of the old Act were doubtless responsible for the naming 
of the chairman as the defendant. This was therefore a case 
where a misdescription was corrected and not a case where a 
new party was impleaded by the amendment. Such was the 
view taken by Jack, J ; and it is a view supported by the deci- 
sions in the cases of Messrs. Gotivam Beharizam v, Agents, 
East indian Railway and O, & R. Railway (1); Anukul Chandra 
Chakravarty v. The Chairman of the Dacca District Board (2) ; 
Jogendra Nath Banerjee v. The Lollygunj Municipality (3); Muni- 
cipal Commissioners of Patna Town y. Anukul Chandra Maitia 
(4); The Saraspur Manufacturing Co, Ltd. v B. B &C L 
Railway Company (5); Nanak Chkand-Munkandi Lal v. East 
dndian Railway (6); and Manni Kasaundhan vy, Croobe (7); 
Against that view we have been referred only to two cases: Agent, 
Bengal Nagpur Railway v, Bekari Lal Dut? (8) and East Indian 
Railway Company v. Ram Lakhan Ram (9), But both these 
cases are distinguishable, because in both the relief sought was 
some kind of personal relief against the defendant originally implea- 
ded, so that it could not be said that the plaintiff really intended 
to sue the Railway Company and merely misdescribed the party, 


(1) (1925) 30C. W. N. 209. {2) (1926) 32 C, W, N. 206, 
(3) (1938) 68 C. L. J. 267 ; 42 C. W, N. 768. 

(4) (1938) 43 C. W. N. 194. 

(5) (1923) I. L. R. 47 Bom, 785. (6) L L. R. 6 Lahore. ase, 
(7) (1879) I. L. R. 2 All. 296, (8) {1925} 29 C, W, N. 614. 
(9) (1923) I. L.R. 3 Pat 2330.. : - me 
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Indeed in the Patna case Das, J. himself put the ground for his 
decision thus :— 

“But in my opinion there is all the difference in the world 
between misdescribing a party intended to be sued and suing a 
wrong party. It was strongly contended before us tlfat the plain- 
tif intended to sue the Railway company and, in substance, sued 
the Railway Company. But the plaint speaks for itself and it 
is quite impossible for us to have recourse to extrinsic evidence. 
A personal decree was sought against the Agent, East Indian 
Railway and there is no suggestion in the plaint that it was sought 
to bind the Railway Company by any decree that the plaintiff 
might obtain against the defendant. 

In the case before us the plaint makes it perfectly plain that 
the plaintiff sought to bind the corporation by the decree which he 
prayed for. 

We are not aware of any case exactly in point decided by the 


Privy Council but the decision in Gaekwar Baroda State Railway 


yv, Hafiz Habib-ul-Hag (1), is of some assistance. In that case 
it appears to have been held that the suit was in reality one against 
the Gaekwar of Baroda in spite of the name actually mentioned 
in the plaint. I: may be observed that under section 87 of the 
Code of Civil Procedure a Sovereign Prince or a Ruling Chief 
(such 3s the Gaekwar of Baroda) can only be sued in the name 
of his state; the suit in question was not in terms against the 
State of Baroda, but against the Gaekwar Baroda State Railway 
through the Manager and Engineer-in-chief. Nevertheless, it 
was held that the suit was really one against the Gaekwar of 
Baroda himself, and as such incompetent without a certificate 


-under section 86 of the Code. It is clear therefore that the 


name is not always the true criterion for determining the party 
really sued. We have to consider the nature of the allegations 
in the plaint and the nature of the relief sought. There can be 
to doubt that in the case before us the suit was from its very 
inception a suit against the municipal corporation, Therefore 
the effect of the amendment was not to substitute or add a new 
party or to convert the suit into a rew suit. In these circums- 
tances it must be held ihat the amendment related back to the 
date of the suit as originally filed. On this view it was within 
the six months’ limit and therefore not time barred. 

On the merits the question which arises in this appeal is whether 
the impugned assessment is xifra vires. To decide this question 


(1) (1939) L. R. 65 I. A, 182; 67 C. L. J. 254. è 
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‘it is necessary to consider in some detail the various provisions 
relating to assessment under the new Act. The conservancy rata 
is a consolidated conservancy, latrine' and drainage rate on the 
annual value of holding levied under Section 123 (1)(d) of the 
new Act.” Briefly, the procedure for assessment is in five stages. 
(1) The decision to impose the rate,. This is a matter for the 
commissioners at a mecting under Section 123 (1). (2) The pre- 
paration of the valuation list, In this list are entered all the 
holdings in the municipality together with the annual value of 
each. The work is to be done by the assessor of the municipa- 
lity as provided in Section 133. (3)! The determination of the 
percentage on the valuation at which the rate is to be levied, 
-This is to be dore by the commissioners at a meeting under 
Secticn 135. (4) The preparation .of:an assessment list by apply- 
ing the percentage fixed to the annual value of each holding, 
This is to be done by the commissioners under Section 135, 
(5) Publication and Review. This is to be done as provided in 
Sections 147 and 149. Such in brief outline is the scheme of 
“assessment under the new Act. Now it is certain that if the 
municipal corporation were making an assessment for the first 
time in respect of any rate based upon the annual value of hol- 
dings, it would have to go through all the five stages mentioned 
above, It is also certain that in the present case all those stages 
were not gone through. To mention only two omissions, there 
was no valuation list prepared nor were the notices required under 
Section 147 given. As regards the first of these two omissions, 
it has been argued that there was 2 valuation list prepared in 
1923—24 under the old Act and that this list, being saved by the 
proviso to Section 2 of the new Act, made the preparation of a 
fresh list unnecessary. This argument requires a little examina- 
lion. At the outset it may be observed that the new Act makes 
a careful distinction between valuation and assessment. Thus, 
the assessment list mentioned in Section 136 of the new Act is 
a distinct document from the valuation list mentioned in Section 
133. Again section 137 (2) refers separately to valuation and 
assessment in laying down the period for which each is valid. 
So, too, does Section 148 (1r) in making provision for review 
applications. So, too, Sections 150 and rsr for their respective 
purposes. There was a similar distinction under the old Act and in. 
deed the two things are different, although the process of assessment 
necessarily {involves an antecedent valuation, Now, the proviso 
. fo Section geofthe new Act though comprehensively drawn and 
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„though purporting to save almost everything done under the old 


Act omits to mention valuations, The proviso runs thus :— 
“Provided that all municipalities constituted limits defined, 
regulations, measurements and divisions made, licenses and notices 
issued, taxes, tolls, rates, and fees imposed or assesstd, budgets 
passed, assessments made, plans approved, permissions or sanc- 


„tions granted under-the Bengal Municipal Act, 1884, shall so far 


as they are in force at the commencement-of this Act, be deemed 


to have been respectively constituted, defined, issued, imposed, 


assessed, passed, made, approved or granted under this Act, and 
shall (unless previously altered, modified cancelled, suspended, 


surrendered, or withdrawn, as the case may be, under this Act) 


remain in force for the period (if any) for which they were so 


constituted, defined, issued, imposed, assessed, passed, made, 


approved or granted.” 

. This may be contrasted with Section 2 of the old Act, which 
allei repealing various previous enactments went on to provide 
“that assessments, valvations, measurements divisions, and appoint- 
ments made, powers conferred and notifications published under 
any such enactment, and all after rules (if any) now in force and 


relating to the matters hereinafter dealt with, shall (so far as they 


are consistent with this Act) be deemed to have been respectively 


made, conferred and published hereunder,” 


It will be noticed that whereas there was a specific saving of 
valuations in the proviso in the old Act there is no such saving 


in the proviso in the new Act. Therefore, even if we assume 


that there was a valid valuation list under the old Act in force 
immediately before the commencement of the new Act it will not 
count as a valuation list made under the new Act. 

It is however contended on behalf of the municipal corporation 


that even if the valuation cannot be held to survive, the proviso 


to section 2 of the new Act operates to keep alive the assess- 
ment itself. To see whether this contention is sound we have to 
examine the scheme of taxation under the new Act and compare 
it with that under the old Act. Under the old Act there was no 
such thing as a conservancy rate, but a municipal corporation was 
empowered to levy a fee for the cleansing of latrines under section 
86(f). Section 321 of-the old Act provided that the fees so levied 
should be fixed with reference to, but not necessarily as a percen- 
tage of, the annual value of holdings containing dwelling house 
within the limits of the municipality. Thus a holding containing 
no dwelling-houses was exempt, There were other exemptions 
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also, eg, the proviso to “section 322 directed that no such fees 
Shall be levied in respect of any shop or place of business which 
did not contain any privy or cess-pool, The result was that 
the holdiygs in schedules B and C to the plaint in the present suit 
were exempt, in the one case because they were shops containing 
no *privies or “cess-pools and in the other case because the holding 
was a Thakurbari containing no dwelling house. In the new Act 
the fee and the exemptions have been swept away. Instead, the 
Corporation i 1s empowered under section 123(1) (d) to levy a con- 
solidated conservancy, latrine and drainage rate known as the 
conservancy rate. This rate ‘is levied on a percentage basis on the 
annual value of all holdings within the municipality, There is 
thus no precise correspondence between the old fee and-the new. 
rate: The name is different and the incidence is different ; and 
it is therefore not possible to apply to them the language of the 
proviso to section 2 of the new Act. Where the old and new 
imposts correspond, the- proviso applies, but it is not possible to 
apply it in cases where there is no correspondence. We cannot say 
that an assessment of one kind under the old Act must by virtue 
of the proviso be deemed to be an assessment of a rather different 
and more comprehensive kind under the new Act, Indeed, so far 
as the holdings in schedules B and C” are concerned, there was 
nothing of any kind under the old Act to correspond to the new 
conservancy rate; they were formerly wholly. exempt from. the 
latrine fee. It follows, therefore, that we have herea case where 
Property is for the first time sought to be assessed to the conser- 
vancy rate and since this has been done without a valid valuation 
list, the resulting assessment is wdtva vires, -It is unnecessary to 


examine the effect of the omission to give netice as required by 
section 147. 


The appeal must therefore be dismissed with costs, 
Mukherjea, J :—I agree, , : 2 


P, R. m | L, P. Appeal dismissed. 
Second appeal allowed, 
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Before Mr, Justice T. J. Y. Roxburgh. 


cnar, ASAD ALI 
1939. : U. e 


November, 22, 


-= WAHED ALI HAZI AND OTHERS * X 


Merger — Whole raiyati interest acquired by proprietor in shares— Purchase 
of the shares in raiyati not in proportion to the shares in proprietory 
-~ interest — Bengal Tenancy Act (VLI of 1885), section 22, Sub-section (1). 


Where the purchase of the entire raiyati interest by the proprietors is 
complete, there would be merger of the raiyati and the proprietory interests 
and Section 22 Sub-section (1) of the Bengal Tenancy Act would be applicable. 
Section 22 Sub-section (1) of the Bengal Tenancy Act, does not exclude the 
case, when the whole raiyati interest has been acquired by the proprietors, 
though not in proportion to their shares in the proprietory interest, 


Appeal by Defendant No. r. 
The material facts will appear from the judgment. 
Suit for confirmation of possession after declaration of title. 


Messrs. Abinash Chandra Ghose and Amarendra Nath Koy 
Choudhusy for the Appellant. > 


Mr. Probodh Chandra Kar for the Respondent. 
The judgment of the Court was as follows : 


November, 22. This appeal is brought by defendant No. r who is a brother 
Eg of the plaintif. The suit was brought by the plaintiff for con- 
firmation of possession after declaration of title to r3 as 12 gandas 

share in the disputed plot No. 895 in under-ratyati interest, The 

plot along with other lands appertained formerly to a raiyati hold» 

ing under a Zemindary of which 12 annas share was owned by 

one Krishna Kishore Roy Choudhury, and 4 annas share was 

owned by one Sarada Kumar Roy Choudhury. The former, the. 

12 annas zemindari sharer, purchased 2 annas 8 gandas share of 

the raiyati in the benami of Jasoda Kumar, while the latter the 

4 annas zemindari sharer, acquired by various purchases the 

remaining 13 annas r2 gandas share of the raiyati interest in the 

name of his wife Jashoda Kumari. The plaintiff alleged that he 

executed a kabuliyat in Chaitra 133z in favour of Jashoda Kumari 


*Appeal from Appellate Decree No. 56 of 1638, with Cross Objections 
against the deceee of Pratap Chandra Sen Gupta Esq., Subordinate Judge, 
Second Court, Tippera, dated the 30th June, 1937, modifying that of Nagendra 
Nath Mukherjee, Esq., Munsiff, st Court, Chandpur dated the 11th 


December, 1936. : x e 
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for an under-raiyati in the 13 as. r2 gandas share held in her 
name, and that defendant No.1 took an under-raiyati for the 
remaining 2as.8 gandas share from the benamdar of Krishna 
Kishore Roy Chowdhury. , ` 

In the trial Court the main defences taken were that- in fact 
these’ so-called under-řaiyati leases were fictitious, and that the 
zemindars after their purchases cf the raiyati interests possessed 
them in their zemindari shares, and that ' defendant No. 1 obtained 
a 16 annas raiyati lease in 1327 from the 16 annas zemindars, 
The trial Court dismissed the plaintifi’s suit, holding that the under- 
raiyati was fictitious, 

The lower appellate Court has held that the under-raiyati lease 
was genuine;- that there was no merger under section 22 of the 
Bengal Tenancy Act when the landlords acquired the whole raiyati 
interest, and that the grant of the 16 annas raiyati bandobast to 
the defendant No, 1 cid not wipe out the under-ralyati or affect 
the possession of the under-raiyats, either during the time of 
the underraiyati or when the under-ralyats were holding over, 
It found however that the under-raiyati: was taken in the name 
pf the son of the plaintiff as benamdar: for the plaintiff and his 
three brothers including the defendant No, t. The Court 
therefore allowed the plaintif’s claim only to the extent of one 
fourth share- of 13 annas 12 gandas interest in the land and bas 
given him a declaration accordingly in respect of that share of 
the under-raiyati jointly with defendant No. 1 and the other two 
brothers, “2 : 

Defendant No. x appeals, and there is a cross-objection by the 
plaintiff in respect of the remaining share not allowed by the lower 
appellate Court. ae 
For the appellant three main points ate urged in this Court, 
first that there was a merger of the. ralyati interest under section 
22 of the Bengal Tenancy Act with the proprietary interest, and 
that. therefore it was not possible to create an under-raiyati in- 
terest ; secondly that as the under-raiyati was created only for 
a term fram 1332 to 1335, and as the term has expired and as the 
plaintiff has failed to prove the necessary conditions to establish 
that he was holding over, then, even assuming that it existed, it 
has now terminated ; and thirdly that the jucgment of the lower 
appellate Court was not a proper judgment of reversal in respect 
of the trial Court’s finding that the creation of the under-raiyati 
was fictitious. ¢ 

In the course of the argument it was pointed out that assumiog 
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that the appellant established his point that there was a merger, 
then the question arose as to what interest was created by the 
benamdar of Saroda Kumar, for the fact of merger would not 
prevent the 4 annas proprietor from creating some tenancy 
interest. 

The third contention, namely that the judgment of the fower 
appellate Court was not a proper judgment of reversal in respect of 
its finding that the transaction of creation of an under- raiyati in- 
terest was not fictitious may first be considered. 


I see no reason to accept this view. In support of its finding 
on this point the Court has discussed the circumstances showing 
that defendant No. x has acquired a 16 annas interest. These 
clrcumstances are the fact that the heirs of Krishna Kishore sued 
defendant No.1 for 12 annas share of the rent of the disputed 
plot in 1332 alleging that the zemindars possessed the land by 
virtue of merger in accordance with their shares in the zemindari, 
and not as recorded in the Settlement records, Defendant No, I 
claims to have taken settlement in 1327 from Saroda Kishore and 
his co-sharer and cited this rent suit in support of his contention, 
But Saroda Babu-though impleaded in the rent suit did not appear 5 
on the other hand he himself instituted a suit for setting aside 
the decree in this rent suit and repudiated the claim of the heirs 
of Krishna Kishore for the r2 annas share of the rent, The plaint 
of this later suit is Ext. D. The suit was withdrawn, but only 
after defendant No. r had executed a baynapatra in favour of 
Saroda Babu for the sale of the 13 annas 12 gandas share of the 
raiyati, The learned Subordinate Judge, in appeal, rightly, in my 
opinion, came to the findings that these circumstances, while estab- 
lishing the 16 annas interest of the defendant in the disputed land, 
also show that the creation of the supposed under-raiyati in 
favour of the plaintiff (in the name of his son) was not a fictitious 
transaction. 

The principal question for determination is then what was the 
nature of the interest obtained by the plaintiff, and this turns on 
the legal question as to whether there was a merger in respect of 
the old holding. 

The. lower appellate Court holds that section 22 of the Bengal 
Tenancy Act does not . apply to non-transferable occupancy. hold» 
ings and that therefore there was no merger in fespect of the 
interests of the raiyat and zemindar in this case, A number of 
cases have been cited to me on this point, but it # only necessary 
to remark that these all relate to cases governed by sub-section 2 
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of section 22 as it stood before amendment in rg28, and that in 


“all of them the entire raiyati interest had been acquired bya part 
“proprietor. In the present case the entire interest of the raiyat has 


become united in the 16 annas proprietors, and the terms of sub- 
section 1 are literally fulfilled, when ‘person’ is read in conjunction 
with the definition in the General Clauses Act, 1897, When a 
raiyati is described as being non-transferable this means that it is 
non-transferble without the consent of the landlord. Where the 
whole raiyati ioterest is transferred to a sole landlord obviously 
his consent is given to the transfer to himself and sub-section r 
must apply to such a case, Iam unable to see how it can be 
read to exclude a case where the acquisition of the whole raiyati 
interest is by several co-sharer proprietors even though, as in 
tbe present case, they may not have acquired the raiyati interest 
in the same proportions as their shares in the proprietary interest, 
I hold therefore that section 22 (r) applies to the present case 
and that there was a merger of the raiyati and proprietary in- 
terests when the purchase of the former by the proprietors was 
complete, 


This being the case, it is necessary to consider what interest 
was acquired by the plaintiff. He could not acquire an under- 
raiyati interest as the grant was made to him by a proprietor 
holding only 4 annas of the z:mindari interest. He has not 
made out any case to show that he was a settled raiyat; I hold 
therefore that the plaintiff acquired a non-occupancy right for 
a term to the extent of 4 annas in the disputed plot. This 
term has expired and the plaintiff would be liable to ejectment 
‘under section 44 of the Bengal Tenancy Act, if a suit to that 
effect were not barred under the law of special limitation. The 
lower appellate Court has found the plaintiff to be in possession 
of his interest, ( jointly with his brothers ) though it has found 
that the interest is that of an under-raiyat, and this finding is 
conclusive as regards the facts of possession. The plaintiff is 
therefore entitled to a declaration of title to a non-occupancy 
right to the extent of his interest and to confirmation of possession 


therein. 


As to the cross-objection by the plaintiff it is sufficient to say 
that the settlement was taken in the name of his son, and that 
the lower Court has found as fact that this settlement was 
taken inthe benami of the four brothers, basing this finding on 
the evidence aliduced, and that no error of law in coming to the 
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finding. has ‘been pointed .out: the CtoO LIReNON, js Pare lOke 
dismissed. 


The lower appellate Court has heli that raiyati settlement with 


‘defendant No. 1 was inserted between the zemindari interest and 


the under-raiyati of the plaintiff and his brothers, If the view 
taken by this Court cf the nature of the plaintiff’s right the question 
of the effect of the defendant’s grant from the proprietors as regards 
the 4 annas non-occupancy interest -held by the plaintiff and his 
brothers is one for determination between the grantor and the 


-defendant No, r if disputed, 


The result is that this appeal is allowed in part and the decree 
of the lower appellate Court is modified ; the plaintiff's right to 
joint possession in one-fourth share of the 4 annas non-occupancy 
raiyati interest in C, S. dag No. 8y5 is declared and his Pogara 
of the said interest is confirmed. 

There will be no order as to çostsin this Court ; the plaintiff 
will get-7% of his costs in the lower Courts. -~ 


Leave to appeal under section 15 of the Letters Patent is 
refused. 


f 


P. Re Appeal allowed in part. 


ass Mr, Justice R. C. Mitter and Mr. Justice NV. A. 
: Khundkar. 


RAGHUBIR SHAW 
De : ` 
RAWSAN SHAW.* 
Khas possession, decree for—Order Jor removal of structures within a certain 
time by the judgment-debtor—Order not complied with—Delivery of 
possession to decree-holder—J udgment-debtor, if entitled to compensation. 


A decree for Khas possession was passed, the material portion of which ran 
as nOnOWe? : “It is further ordered and decrecd that the plaintiff do get Khas 


7 Aoga from Appellate Order No. 141 of 1938 with Cross-objection, soetast 
the order of A. F. M. Rahman, Esq., Additional District Judge of 24-Parganas, 
dated the 25th June, 1938, affirming that of S. C, Sen, Esq, STENE Judge, 
ard Court, Alipore, dated the sth April, 1938, 
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possession of the land in suit by ejecting defendant therefrom. It is further 
ordered that the defendant do remove the structures which are on the land, 
within two months from this date, failing which the structures wil! be removed by 
the plaintiff and the defendant will be liable for costs.” The defendant did not 
remove the gtructures within the time limited by, the decree, the plaintiff decree- 
_holder therefore took delivery of possession through Court including physical 
possgssion of the structures The defendant judgment-debtor thereupon applied 
for restoration of the struc tures to him : 


Held, that the judgment-debtor not having removed the structures with inthe 
time limited by the decree lost his right to remove the structures. 


That it was optional with the decree-holder to keep or dismantle the 
structures and the judgment-debtor was not entitled to compel him to remove 
them or claim c ompensation for them: 


Sreenath Chakraverty v. Bhagaban Chandra Kapali (1) and Bir Bikram 
Kishore Manikya v, Raj Kumar Pal (2) referred to. 

_Appeal by the Decree-holder. 

The material facts will appear from the judgment. 

Mr. Bijoli Bhusan Sanyal for the Appellant, 


Messrs. J. M. Banerjee and Nirmal Kumar Sen for the 
Respondent. 


The judgment of the Court was as follows; 


This appeal is on behalf of the decree-holder and it arises out 
of proceedings started on an application of the judgment-debtor 
to the executing Court, by which he claimed restitution of the 
structures which were on the land. The facts are these: The 
decree-holder was the landlord and the judgment-debtor the 
tenant in respect of some land. The structures on the land, it 
appear’, had been raised by the tenant and were his properties, 
The’ decree-holder instituted a ‘suit in’ ejectment after service of 
notice to quit, and he wanted khas possession of the land which 
was the subject matter of the suit, He obtained a decree on the 
17th day of June, 1935. The material portion of thé decree runs 
thus: “Itis further ordered and decreed that the plaintiff do 
get khas possession of the land in suit by ejecting defendant 
therefrom. It is further ordered that' the Cefendant do remove 
the structures which are’ on the land, within two months from 
this date, failing which the structures will be removed by the plain- 
tiffand the defendant will be liable for costs” The defendant 
did not remove the structures within the time limited in this decree 
which was passed on the 17th day of June, 1935. The plaintif 


(1) (1928) M. A. 475 of 1926. 
(2) (1994) 1.4L. R. 62 Cale. ga (55); 98 C. W. N. roge >» 
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decree-holder applied for delivery of possession of the land 


‘which was delivered to him on the 31st December, 1937. 


In delivering possession of the land, the peon put him in physi- 
cal possession at least of one of the huts which were standing on 
the land and symbolical possession of the rest. On the 17th Janu- 
ary, 1939 the present application by the judgment-debtor was fhade 
and in that application he said that under the terms of the decree 
the decree-holder could not take possession of the structures, that 
the structures were his and the structures must be restored to him 
at least the decree-holder must dismantle them and make over 
to him the materials. This last mentioned contention has been 
accepted by both the Courts below. 


In our judgment, the position taken by the judgment-debtor 
cannot be supported and the orders made by the Courts below 
must be discharged. The decree-holder' sued for khas possession 
of the land and he got what he had prayed for. The judgment- 
debtor was given the option to remove the structures within two 
months of the decree. The decree therefore provided that if he 
did not remove the structures within the said period, the decree- 
holder would he entitled to do so, and if the decree-holder did 
so, he would be entitled to recover the cost of removal from the 
judgment-debtor. This is how we construe the decree. By the 
decree a privilege or right was given to the plaintiff to remove 
the structures in case they were not removed by the defendant 
within the period limited in the decree, and a further liability was 
imposed on that contingency upon the defendant namely to pay 
the cost of removal. The judgment-debtor not having removed 
the structures within the time limited, he lost the right of remov- 
ing the structures. The decree-holder has taken possession of the 
land after the period of grace allowed to the judgment-debtor 
and the structures were there then. It is optional to him whether 
he keeps them or dismantles them. If he keeps them he cannot 
be compelled by the judgment-debtor to remove them or to pay 
compensation. The right or privilege conferred on him by the 
decree cannot be converted by the executing court int> a liabi- 
lity. The principle on which we proceed has been laid down in 
the case of Sreenath Chakraverty v. Bhagaban Chandra Kapali (1) 
a case referred to with approval in the case of Bir Bikram Kishore 
Manikyav. Raj Kumar Pal (2). 


(1) (1928) M. A. 475 of 1926. 
(2) (1924) I. L. R. 62 Calc. 52 (55); 38 C, W. N. toss, 
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The result is that this appeal is allowed and the application 
of the judgment-debtor on which these proceedings were started 
is dismissed. In the circumstances we make no order as to costs, 
The crossobjection is dismissed but without costs, 

P. Fo Appeal allowed, 
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PAGE, 
Acquiring authority, if can abandon a portion of land in respect of which the 
proceedings under the Land Acquisition Act have been taken ; see 
Appeal i eee ons 81 
Acquisition of land —Land held on Cantonment tenure—Buildings erected 
‘by tenant - Notification of resumption by Government—Offer of compen- 
sation for buildings refused by tenant—Nottjication by Government 
of tntention to acquire buildings under Land Acquisition Att- 
Validity—Method of valuing for compensction—Land Acquisition 
<: Act (Lof 1894), section 4. i 
Where the Go vernment has within the area of Cantcnments granted land 
to individuals who have erected buildings on it and has, in exercise of 
its powers in’ that behalf, issued notifications of resumption to the 
grantees, and where the grantees refuse the offers of compensation for 
the buildings contained in the notifications, a notification by the Govern- 
. Ment under the Land Acquisition Act, 1894, for the purpose of expro- 
priating the owners of the buildings is valid notwithstanding that it is a 
notification for the acquisition only of buildings on the lend and not on 
the land itself, for in the Act tle expression “Land” jis stated to 
include benefits toarise out of Jand and things attached to the earth 
and it would be of no purpose for the Government to state in its noti- 
fication of acquisition under the Act that it proposed to acquire the land 
inasmuch as the land is its own property. 
In such a case, the subject to be valued being a building apart from its 
site, the principle of fixing its value by ascertaining -the “cost of repro- 
ducing the building and then allowing for depreciation and cost of the 
repairs required apart from depreciation is a recognised method of 
valuation for purposes of compensation, and accordingly it cannot be 
objected by the grantees that the value of their buildings has been 
depreciated by the previous issue of the notification of resumption. 
Where, as in such a case, the compensation has to be restricted to the 
value of buildings apart from the land on which they stand, no 
additional allowance should be made in respect of amenities such as 
trees, gardens, pathways and culverts and other things enjoyed by the 
owners of the buildings as useful amenities in connection with them, 
Hari Chand v. Secretary of State- Tk 24 
Act XI of,1859, Sections £, 14, 17, 37» 40, 45; 48 ‘ei ss 218 
Act XI of 1359, Section 37 es ee 34 
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Act XLV of 1860, Sections 34, £00, Excep. 4 is i 
Act XLV of 1860, Section 403 eee Sas 
Act I of 1872, Sections 2(i), 134, 135, 136, 139 as aP 
Act I of 1872, Section 13 Sa Bex sii 
Act I of 1872, Sections 35, 63(1), 65{e), 74(ii) and (iii), 76 aa eg 
Act I of 1872 Section, 92 sas ia 
Act IV of 1882, Sections 3, 5, 6 sii es 
Act IV of 1882 (as amended by Act XX of 1929), Section 53A Fee 
Act 1V of 1882, Sections 70, 111(d) arr TEE 
Act IV of 1882, Section 95 ar se 
` Act VIII of 1885, Section 22(1) —. oe ai 


Act VIII of 1885 (as amended by Act IV of 1928), Sections 26B, 87 ... 
Act VIII of 1885 (as amended by Act VI of 1938), Section 26G sts 
Act VIII of 1885 (as amended,by Act IV of 1928 and VI of 1938), 


Section 26G, sub-section (5) ene see 
Act VIII of 1885, Section 106 dies as 
Act VIII of 1885 (as amended by Act IV of 1928), Section 146A ` ... 
Act IX of 1887, Section 17 ee saaa 
Act I of 1894, Section 4 wee ji 
Act I of 1894, Sections 18, 26(2) : wea sus 
Act I of 1894, Section 24(5) tear ae 
Act I of 1894, Section 49(1) as ose 
Act V of 1898, Section 491 ; i on ede 
Act IX of 1899, Section 19 see bas 
‚Act XV of 1903, Sections 8A, 22 ie bes 
Act V of 1908, Section 2(2}, Order 21, Rule go a T 
Act V of'1908, Section 11, Expl. IV l ove we 
Act V of 1908, Section 11, Order 21,-Rules 96, 100 vee see 
Act V of 1908, Section, 29 - Sis ns 
Act V of 1908, Sections 39, 47 : nee adi 
Act V of 1908, Section 47, Order 21, Rule 2(1) N ave 
Act V of 1908, Section 47, Order 23, Rule 2 sas ae 
Act V of 1908, Section 47, sub-clause (3) Lae eee 
Act V of 1908, -Section 80 aes ive 
Act V of 1908, Sections 109, 110, 112 eee das 
Act V of 1908, Section 115 see oe 
Act V of 1908, Order 1, Rule 10, Order 17, Rule 3, -Order 22, 
Rules 10/1), 11 ees oes 
Act V of 1908, Order 1, Rule 10, Order 23, Ruler ee set 
Act V of 1908, Order 21, Rule 16, Proviso (2) eas ii 
Act V of 1908, Order 21, Rule go ` ‘i dee 
Act V of 1908, Order 32, Rules 6, 7(1) iss aes 
Act Y of 1908, Order 41, Rule 27 , S aai Ses 
Act V of 1908, Schedule II, Para, t4 > > ur a ‘aa eee 
Act V of 1908, Schedule II, Para, 18 te ace A 
Act IX of 1908, Section 18 . eee a dee 
© 
LEEI 


Açt XVI of 1908, Section 69 j o ea 
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Act IX of 1908, Section 19 a Say 
Act IX of 1908, Section 21, sub section 3(b) ea ies 
Act IX of 1908, Section 28 “a ses 
Act iX of 1908, Schedule I, Article 11A oy ase 
Act IX of 1908, Schedule I, Article 120 ok, sc 
°* Act 1X of 1908, Schedule I, Article 142 ee E 
Act XVI of 1908, Section 17(1) (b) ae ee 
Act Il of 1912, Section 43, Rule 22, Sub-Rule (6) sii es 
Act XI of 1922, Section 4(3) (i) a: “a 
Act XI of 1922, Section 41 . dee aoe 
Act XXI of 1923, Sections 2(8), 5(2) (©, 62a) se aes 
Act XXV of 1934, Section 71(1) (a) and (b) d i 
Act VIII of 1938, Section 1412) Schedule-Clause (1) ER aia 
Act III B C. of 1885, Section 73 , ee T 
Acts V and XVIII (B. C.) of 1911, Section 24 Si ne 
Act III B. C, of 1913, Sections 7, 36, Proviso A as Gak 
Act III B. C of 1913, Sections 3(1), 20 ia ié 
Act II B. C. of 1923, Section 363, Clause (1) (c) Schedule XVII, 
Rule 62 - siè ove 

“+> Act XV (B. C.) of 1932, Sections 15, 133, 135 cae je 
Act XV B. C. of 1932, Section 535 ; site ie 
Act I (Mad ) of 1908, Sections 6, 9 a ee 
Act III (Mad ) of 1922, Sections 1{3), 2(4) ry nes 
Act IV (U. P.) of 1925, Section 12(1) se ves 


Admissibility ix evidence—Copy of entry inthe Register of Powers of 
Attorney — Public document~ Evidence Act (lof 1872), sections 65(e), 
V4(i), (iti), 76—Weight to be attached to such entry—Adjustment of 
decree—Extinguishing in part the claim of the plaintiff under the 
decree—Civil Frocedure Code (Act V of 1908), section 47, order a1, 
Rule 2(1). 


Every entry in the Register of Pcwer of Attorney maintained by the 
Registering officer under certain rules made by the Inspector General 
of Registration under section 69 of the Indian Registration Act, 19c8, 
is a public document within the meaning of section 74(i), (iii) of the 
Indian Evidence Act, being a document forming the act or record of 
the act of an executive public officer in the discharge of a statutory duty 
imposed upon kim, Hence a true copy of the entry, which by-virtue of 
section 76 of the Evidence Act isa certified copy within the meaning of 
section 63(1), is acmissible as proof of the original entry by virtue of 
section 65’e). The original entry is relevant under section 35 of the 
Evidence Act. The weight to be attached to the entry depends upon 
the accuracy of the abstract of the power which appears‘ in the 6th 
column of the entry. The Court is entitled to presume its correctness 
in accordance with the usual presumption that official acts are«regularly 
perfor med. ee pS i 

Where the effect of solenama was to extinguish in part the plaintiff's 
clafn under the original decree, to that extent it was an adjustment of 


605 


PAGE, 
320 
201 
539 
III 
£72 
534 
163 
4°9 
182 
429 
324 
463 
c85 
126 

81 
329 
379 


alr 
583 
41 
441 
507 
66 


6c6 THE CALCUTTA LAW JOURNAL, [ Von. LXX. 


Admissibility ~(Contd.) : , 
the decree within the meaning of order 21, rule 2(1) of the Code of Civil 
Procedure, 1908. ? 

Even if the solenama be held not tobe an adjustment within the meaning 
of order 21, rule 2(1), being an agreement intended to govern the 
liability of the debtor under the decree and to have effect upon the time 
and manner of its enforcement, it wasa matter to be dealt with under 
section 47 of the Code of Civil Procedure, 1908; Nirmal Kumar Singh 
Nawlaksha v. Srimati Pattu Kumari Bibi ove ate 

of a claim to exemption’ from income tax, how determined ; see 


or eee 





Revenue ees eee 

Adoption—Zvidence, refusal of—Important witness in the case, if should be 
refused on the ground of his being engaged as a counsel in the case— 
Position of such counsel— Concurrent findings of fact, when to be 
distu! bed, 


An important witness in a case should not be refused on the grcund that ` 


he was engaged as a counsel in the case, 


The fact that such a witness was engaged in the case might bea good 
reason for returning his brief or ceasing to act as counsel in the case but 
that should not deprive the party of his evidence in the case, 


So where in a case the question was whether the boy was formally given in 
adoption and an important witness to the proceedings at the time of 
registration of the adoption was tendered but refused by the trial Court 
as he happened to be a counsel in the case and the Appellate Curt 
recorded his evidence under order 41, rule 27 of the Code of Civil 
Procedure although not recording any reasons : 

Held, the evidence was rightly received. 

The important though not inflexible ru'e of practice that concurrent 
findings of fact should not be disturbed by the fudicial Committee, should 
not be departed from, if itis not shown that such findings had been 
arrived at by reason of any error of method or mistake or through neglect 
of any aspect of the eviderce. RaiBahadur Seth Birdh Mal v. 
Sethani Prabhabati Kunwar sià vee 

—~, powers of, granted by testator to his widow—Necessity for strict 

exercise ; see Will eee one 

Agreement or compromise entered into in contravention of order 2, rule 7(s) 

of the Code of Civil Procedure, effect of ; see Guardian ats yn 

Alienation by way of mortgage by manager of a Hindu joint family, if can 

~.” be impeached by voluntary transferee of such manager on the ground of 





mcrtgage of undivided interest } see Mortgage cee, wae 
Alternative finding of Benaindar, if proper—Suit for declaration of title 
failed~ Failure to prove title ; see Declaratory suit eee oes 


Annuity = Lineal descendants—Females, if excluded—FPer Stripes and per 
- Capita, applicability of principle of—Daybhaga School of Hindu Law— 
Brother dying leaving a joint and a separated brother—Foint brcther, 

if entitled to have preference over the separated brother. 
Qne B created an annuity in fayour of his daughter S and her lineal descen- 
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Annuity—(Contd.): 

dants by a deed, the material portion of which ran as follows :— You 
are my daughter and I being pleased very much with you, I wanted to 
give you some immoveable Property for defraying the expenses of your 
food and clothing but that not being possible now, Iam creating this 
mashohara in your favour etc.” There wasa further clause Providing 
that none but the lineal descendants cf the grantee would be entitled to 
have this allowance and that daughters and other agnatic relations of 
the said daughter would not be entitled to the seid allowance. The 
question was raised that the grant weuld fail altogether after the death 
of S, the donor having attempted to create after the death of Sa line of 
succession which was repugnant and contrary to Hindu Law. It appeared 
that the question was not raised in the Courts below and it also 
transpired that after the death of S several suits were instituted for the 
recovery of the maintenance allowance from the predecessors of the 
defendants : i 

Held, that the principle of constiuctive res judicata should be invoked in 
the present case. Í 

Held also, that the lineal descendants only would be entitled to the whole 
of tbe annuity and the shares would be aalculated on the principle of 
per stirpes and not per capita. The female heirs would not be entitled 
to any shares in the annuity, 

According to the Daybhaga School of Hindu Law, if a brother dies leaving 
another brother who was living jointly with him, that would not entitle 
the joint brother to have preference over the separated brother unless 
the former could be said to have reunited. Jyotish Chandra Chow« 
dhury v. Profalla Chandra Sanyal ai R 

Annuity, shares in- How calculated-- Fer stirfes rot ger capita—Female 
heirs not entitled Deed creating annuity in favour of daughter and her 
lineal descendants excluding females and: other agnatic relations; see 
Annuity ‘ one tea 

Appeal, if competent—Decision of a tribunal~Calcutta Improvement Act 
(Act V B. C.and Act XV Ill B.C. of 1911)—Land Acquisition Act 
(I of 1894), section gol I)= Acquiring authority, if competent to 
abandon a tortion of land for which proceedings taken—Calcutta 
Improvement Act, section 24, 

A decision or a determination by the tribunal constituted under the 
Calcutta Improvement Act of 1911 of any matter which has no reference 
to compensation in some form cr other does not come under the defini- 
tion of an ‘award’. 

So an order passed by the tribunal against an order rejecting a reference 
under section 49(1) of the Land Acquisition Act is not an appealable 
order, 

An acquiring authority is competent to abandon a Portion of the land in 


respect of which the proceedings under the Land Acquisition Act have 


. 


been taken, 
Ur desecticn 24 bf tke Calcutta In picverent Act, very ccmprehensive 
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PAGE. 
Appeal—(Contd .): 
powers are given to the Board of Trustees and they can enter into and 
perform any contract which they might consider necessary for carrying 
cut the purposes of an agreement. e 
So the Board of Trustees are competent to abandon a portion of the land 
intended to be acquired in pursuance of a contract entered iato under 
the provisions of section 24 of the Calcutta Imprcvement Act. Mahesh 
Missir v. Province of Bengal ees ‘ey 81 
Bengal Tenancy Act (IV of 1928, as amended by Act VI of 1938), 
section 26G, sub-section (5)—Right of appeal— Appeal against the 
decision of Revenue Officer, provislons of, if any, in the Civil Frocedure 
Code (Act V of 1908). 
The right of appeal is the creation of the statute and sheuld not be 
inferred from analogy or deduced by implication. 
The Civil Procedure Code makes no provision for the hearing of appeals 
from the decision of Revenue Officers 
An appeal against an order passed on an application under sub-section (5) 
_of section 26G of the Bengal Tenancy Act is incompetent. Achinta 
Nath Sasmal v. Go binda Prasad Das a 1 
——- Sale, confirmation of and delivery of possession ~ Order of restoration 
of possession, tf appealable—Code of Civil Procedure (Act V of 1908), 
section 2, sub-seetion (2) —Decree, meaning of. 
An application for setting aside a sale under order 21, rule ço of the Code 
of Civil Procedure having been rejected as incompetent, an appeal was 
preferred from that order. In the meantime the sale was confirmed and 
possession delivered. On the appeal being allowed, possession was 
restored and against that crder of restoration the rule was issued : 
Held, the order not being a ‘decree’ within the meaning of section 2 sub- f 
section (2) of the Code of Civil Procedure, it was not appealable. 
Held, also, that such an order was not without jurisdiction. Surpat Singh 
v, Ratan Chand Sreemal de es 160 
—-——, if competent—Decision by the tribunal constituted under the Calcutta 
Improvement Act of 1911 of any matter having no reference to com- 
pensation ; see Appeal owe gaa SI 
———, if lies— Order passed by tribunal constituted under the Calcutta l 
Improvement Act, 1911, rejecting a reference under section 49(1) of the 





Land Acquisition Act ; see Appeal sae ase 81 
————, if lies— Order passed on an objection filed against the order of 

transfer ; see Decree, execution of one is 438 

` a, right of, creation of statute ; see Appeal aii ote I 

——, right of, if can be inferred from analogy ; see Appeal’ as see i 

——-, right of, if can be deduced by implication ; see Appeal ... ei I 


—~ against order dismissing an application for execution on the ground 
that the assignee acquired no interest under the assignment; see 
Execution 3 ies kis +24 
—— to Privy Council, if cometaate = Absence of a granting or withholding 
by High Court of a certificate with reference to section 205 of Govefne 


- 
e 


Vor, LXX.] INDEX OF CASES. 


Appeal- (Contd ): 
ment of India Act, 19353~—Case raising interpretation of Order in Council 
made uader Government of India Act, 1935 : see Procedure ... T 





against an order passed on an application under sub-section 5 of 
section 26G of the Bengal Tenancy Act is incompetent ; see Appeal a 
against the decision of Revenue Officers ; see Appeal see iis 
Appellate Court, when can question the estimate of evidence by trial Court; 

see Ejectment 





Application to Commissioner as to irregularity, if to be rade ; see Revenue 
sale sia one 
Arbitration — Code of Civil Procedure (Act V of 1908), Schedule LH, Para- 
graph 18 and Indian Arbitration Aci, (1X of 1869), section 19- Stay of 
suit, : i 
The stay of a suit is refused when there are impediments to arbitration. 
Paragraph 18 of Schedule II of the Code of Civil Procedure as also 
section 19 of the Indian Arbitration Act presuppose a dispute or 
difference prior to the institution of a suit. If there is no dispute or 
difference there is no occasion for arbitration, and a pending suit between 
the parties ought not to be stayed. Ladha Singh Bedi v. Raja 
Kalyani Prosad Singha Deo Bahadur R R 
Assam Land and Revenue Regulation, Section 65~—Liability of pro- 
prietors, nature of—Opening of separate account : see Revenue sale 


a 


» Section 82, -essentials of— 
irregularity complained of, if to be specified in the application to the 
Commissioner ; see Revenue sale 











———— 








» Section 82—Revenue sale 
held contrary to the provisions of section 77—Purchaser not depositing 
immediately 25 per centum on the amount of bid— Irregularity ; see 
Revenue sale 


eee 




















and Bengal Land Revenue 
Sales-Act, difference between ; see Revenue sale in ae 


Assessment, if ultva vires—Property for the first time assessed to conser- 


vancy rate without a valuation list duly prepared ; see Conservancy 
rates 





—— ES eS PD 





of compensation — Acquiring authority only possible purchaser 
of potentiality of land—Potentiality to be considered—Value of Jand 
after exploitation not to be considered—Land Acquisition Act, 
section 2415) ; see Land see vee 
Assignee of a decree-holder in mortgage suit is not debarred from proceeding 
- with execution although such assignee acquired the interest of one of 
the judgment-debtors before the decree was assigned in his favour 5 see 
Execution 








+= — of decree-holder paying consideration much less than the decretal 
amount can execute for the whole of the amount due under the decree : 
see Execution 


Assignment of future or non-existing property is valid—Transfer, when 
Opegative ; see Contract iai: bob 


an 
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Attachment —Jndian Merchant Shipping Act (X XI of 1923), sections 2(8), 
502) (c) and 62(a), applicability of—Tug vessels used in navigation 
and propelled by steamship~Seaman—Attachment of wages—Locus 
standi to move the High Court—Civil Frocedure Code (Act V of 1908), 
order 21, rule 48. = 

Opposite party No. 1 got a decree against opposite party No.2 who was 
employed asa Mistri on S. S. Thistle of the Calcutta Port Commis- 
sioners. Jn execution of the decree he attached the salary of opposite 
party No. 2, who at the time of such attachment was employed as a 
driver on a Tug Vessel called the Pilot. Objection was taken that the 
wages of the opposite party No, 2 could not be attached under the bar 
provided by the Merchant Shipping Act, the opposite party No. 2 being 
a seaman as defined in the said Act. The objection being overruled, 
the Commissioners for the Port of Calcutta moved the High Court against 
the order of attachment : 

Held, (1) that the Commissioners for the Port of Calcutta have locus standi 
to make the application, they having received a direction from the lower 
Court in accordance with the provisions of order 21, rule 48 of the Code 
of Civil Procedure. 

(2) That Tug vessels used in navigation and propelled by steamin the 
river Hugli would come within the category of ship as used in section 2; 

-clause (8) of the Merchaat Shipping Act. 

(3) That the Tug vessels were not sea-going ships within the meaning of 
section 5(2) (c) of the Merchant Shipping Act and as such the protection 
as regards attachment of wages afforded to seamen by section 62(a) of 

f the Merchant Shipping Act wouìd not be available to opposite party 
No. 2: The Commissioners for the Port of Calcutta v. Bhuba- 
neswar Prosad S de 

-~, if can be withdrawn by Collector ; see Ejectment ees 

Auction=purchaser of mortgagor’s interest, if can impeach the validity of 
mortgage—Mortgage by manager ofa Hindu joint family —Want of 
legal necessity ; see Mortgage eee eee 

Award—Civil Procedure Code (Act V of 1968), Schedule I, Fara. 14— 
First award published— Supplementary award, if illegal—Award not 
signed by all the arbitrators on one and the same date—Award, if 
illegal on that ground. 

When after the first award was published, the arbitrators issued a second 
award in pursuance ofa reservation in the final award that all the matters 
referred to arbitration were not and could'not be decided by the first 
award, the second or the supplementary award cannot be said to be 
illegal or passed by arbitrators at a time when they were functus 
oficio. 

The mere fact that one of the arbitrators signed the award one day latet 
cannot make ^the award illegal, when the fact remains that the decision of 
the arbitrators was arrived atafter joint deliberation and that the award 
was prepared in accordance with the said decision. Mukundalal 
Pakrashi v. Prokash Chandra Pakrashi ey site 








PAGE. - 


biaa 


43 
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Award, if illegal—One of the arbitrators signing the award 'a day later ; see 
Award eas cue 
~, second or supplementary, if valid— Arbitrators issuing a second award 
fh pursuance of a reservation in the final award ; see Award ee 
—_— passed ~under section 43 of Co-operative’ Societies Act, if ‘nullity = 
Violation of fundamental rules attaching restraint to the ‘exercise of 
authority by the arbitrator ; see Ultra vires : a eee 
~———— passed under section 43 of Co-operative Societies Act, when nullity— 
Violation of rules regarding arbitration in matters of substance ; see 
Ultra vires 


one “ see 
Benamidar, a bare trustee for the beneficial owner ; see Ejectment ave 


———, alternative finding of, if proper~Suit for declaration of title 
failed - Failure to prove title ; see Declaratory suit 


x 





» if can maintain a suit for possession —Benamidar declared 
purchaser at the revenue sale ; see Ejectment sae ses 

’ =, if can sue for possession in his own name ; see Ejectment 
——— ~- Legal title—Ownership ; see Ejectment sat ses 
» Suit by, in his. own name~—Benamidar admitting befcre suit 
that the private limited company owner and he director; see 
Ejectment 


ae 
+ 











Bengal Land Revenue Sales Act, 1859 does not contain any provision 
for closing separate accounts ; see Ejectment oa eee 


"= <= === === , 1859, section r, scope of—Part or 
share of an estate under attachment ; see Ejectment iii vee 


~em — = 5 1859, section 14—Condition precedent i 















































see Fjectmant oes ose 
a ——, 1859, section 17=-Attachment by 
Collector under section 99 of Céss Act : see Ejectment ar ae 

= - s 159, section 17—Collector, if can 

sell during the subsistence of attachment ; see Ejectment ... on 

: ——— m; 1859, section 17, scope of ; see 
Ejectment eee eee 


Tepee ee ee eee 








——— » Section 37, Excep. 3—Person claiming 
protection from ejectment, to prove that the tenure was duly registered— 
Tenure-holder, a mediate tenure-holder ; see Ejectment Per eve 
~— , section 77—Person claiming protection 
must bring his case within one of the exceptions ; see Ejectment see 
— » 1859, section $7 Exception 3—Pur- 
chaser of an entire estate—Collector having nq jurisdiction to register 
the tenure— Breach of section 45 ; see Ejectment ome 
— , section 37—Purchas:r of an entire 
estate does not claim through the old proprietor, who may have created 
the tenure ; see Ejectment 





ee o a ee 











i 























——, 1859, section 37 Exception 3— 
Registration, when cannot prevent purchaser from ejecting tenures 
holdew ; see Ejectment ees 
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“ 


Bengal Land Revenue Sales Act, 1859, section 37, Exception ~Tenure- ; 
holder—Collector registering the tenure notwithstanding defects in ` 


application uader section 40 ; see Ejectment ane sie 
— , 1559, section 4o—Application not 
mentioning all the particulars —Collector registering the tenure notwith- 





mn Mota E 

















standing defects in application ; see Ejectment sdi TA 
e—a aeee —, 1859, section 40. if mandatory ; see 
Ejectment eve eee 
See —— —— ... , 1889, section 45, scope of; see 
Ejectment ove eee 
a ee ——— ——— — , 1859, section 48, scope of; see 
Ejectment eae ees 


Bengat Municipal Act, 1932. section 15—Suit against the Chairman of a 
Municipality, if bad — Substituting or adding a new party to the suit— 
Amendment altering the description of chairman to that of Municipal 
Commissioners ; seg Conservancy rates aes ove 

Bengal Municipal Act (XV of 1932), sections IS, 133, 136- Suit against 
Chairman, if bad—Subsequent amendment, effect of—Valuation and 
assessment, distinction between in the new Act— Property assessed to 
conservancy tax without a valuation list having been prepared — Such 
assessment, tf ultra vires. s 

A suit brought against the Chairman of a municipality would not be bad 
under section 18 of the Bengal Municipal Act, 1932 and a subsequent 
amendment altering the description of chairman to that of Municipal 
Commissioners would not have the effect of substituting or adding a new 
party to the suit, ifit appeared that the main relief was against the 
municipality as a corporate body. 

The new Bengal Municipal Act, makes a distinction between valuation 
and assessment. The assessment list mentioned in section 156 of the 
Bengal Municipal Act of 1¢32 is a distinct document from the valuation 


list mentioned in section 123 of the Bengal Municipal Act. - The two ' 


things therefore are different although the process of assessment neces- 
sarily involves an antecedent valuation. 

So when a property was for the first time assessed to conservancy rate 
without a valuation list duly prepared, the resulting assessment would 
be ultra vires. Municipal Commissioners of Dacca v. Ganga- 
mani Chaudhurani ase ive 

Bengal Municipal Act, 1932, Sections 133, 1°6— Assessment list distinct 
’ from valuation list ; see Conservancy rates s.s eee 
Bengal Municipal Act, Section 535—Notice, if to mention all the reliefs 
claimed in the suit ; see Nolice i sus ies 
Bengal Sanitary Drainage Act, Claim for cess under— Limitation ; see 
Cess $ ge ssi 

— — if makes provision for apportioning the 
amount of cess among the different tenure-holders ; see Cess cee 





ed 





—se 














—— 


» if makes provision for determining Hie 
amount of cess payable by the tenants ; see-Cess oye ne 
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Bengal Tenancy Act, Section 22(!1)—Purchase of entire raiyati interest by 
the proprietors is complete—W hole raiyati interest acquired by proprie- 
tors, though not in proportion to their shares in the proprietory interest ; 
see Merger sve sii 

.— , Section 26B (as amended in 1928), does not affect 

the right of landlord to re-enter under section 87 of the Act—Tenant 

vacating his holding without arranging for payment of his rent as it falls 
due ; see Re-entry 











r= —-. Section 26G—Revenue Officer, if a Court; see 


























Revision ous om 
- — , Section 26G—Revenue Officer purporting to act 
under —Subordinate to High Court ; see Revision sh ase 
— » Section 26G, sub-section (5), application under— 
Appeal against order incompetent : see Appeal eee eos 








- , Section 87 (before its amendment in 1t928)—Aban- 
donment—Two successive transfers of a non-transferable holding by the 
tenant ; see Re-entry eee ee 
— , Section 27 (before its amendment in 1928)—Land- 
Jord seeking to re-enter, what to prove—Abandonment, direct inference ; 


See Re-entry ose 














~———- — , Section 87 (as amended in 19:8)—Tenant of non- 
transferable holding transfering one area of his holding to A before 
1928—Subsequent transfer of remainder to B after 1628- Landlord 
ob‘ained an order for pre-emption against B—Suit for ejectment against 

















A ; see Re-entry oo s.. 
— ees =- , Section 106— Determination of question of bare 
title ; see Record-of-rights tec ove 
—_— ——, Section 105—Question involving title of rival ~ 
parties : see Record-of-rights see s.. 
— — ——, Section 106—-Suit for recovery of possession on 
declaration of title ; see Record-of-rights sa oe 
— ———~—-— (as amended by Act IV of 1928), Section 146A— 
Representation of tenants ; see Decree, nature of eee P 


Board of Trustees, if can abandon a portion of land intended to be acquired 
in pursuance of a contract entered into under the provisions of section 24 
of the Calcutta Improvement Act ; see Appeal sea ees 

Building Standing Committee, if can rescind permission already 
granted—Written permission for the execution of work by Corporation— 
Execution of new building ; see Doclaratory suit is one 

Burden of proof —Factories Act (XXV of 1934), section 71(1) (a) and (b)— 
Procedure to be followed. 


The complaint is made in the first instance by the Inspector of Factories 
against the manager or occupier under section 60 of the Factories Act. 
The manager or occupier is then entitled under section 71 to complain 
against the actual offender and if he does so, the actual offender is given 
notice and brought before the Court and the trial proceeds as against 
both persons complained against. The carriage of proceeding is with 
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\ PAGE. 
Burden of proof —(Contd.) : 
the original complainant on whom the onus lies of proving’ that the 
offence has been committed. Both parties are entitled to cross-examine 
the prosecution witnesses at this stage, and to lead evidence to disprove e 
the charge, but bzing accused persons they would not be entitled to give 
evidence themselves. 

If the prosecution fails to prove the offence both the accused must be ' 
acquitted. 

If the offence is proved, the Court should record an order to that effect and 
the manager cr occupier is guilty under section 69 of the Act. 
Section 71; however, affords the manager or occupier an opportunity of l 
escaping liability provided he can give satisfactory proof of the facts 
required by section 71{1) (at and (b), namely, that he had used due dili- 
gence to enforce the execution of the act and that the other person had 
committed the offence in question without his knowledge, consent or 
conn ivance, 

The onus of proof, however, is now shifted to the manager or occupier and 
he is entitled to call evidence or give evidence himself. The actual 
offender, who is the ultimate accused, would be entitled to call evidence, 
but not to give evidence himself. The difference in procedure being due 
to the fact that the actual_ offender occupies the roll only of an accused, 
whereas the occupier or manager at this stage, besides being an accused, 
has to discharge the onus of positive proof required by section 71(1) (a) 
and (b} and in all probability he alone is capable of proving certain facts 
of which proof is thezeby required, 

` The Crown, which has initiated the proceeding, and has thrcughout 

- retained the carriage of the proceeding is entitled at this stage to cross- 
examine the occupier or manager if he gives evidence, and any witness 
called by him in support of his charge, and tocall rebutting evidence. 
The Superintendent and Remembrancer of Legal Affairs, 

_ Bengalv L. N. Birla iki we 463 
——- -~ of roof- Suit for ejectment~—Allegation of tenancy—Tenancy 
derived by landlord - Limitation Act (1X of 1908}, section 28. 

The plaintiff, a purchaser in a certificate sale, came to Court ina suit for i 
ejectment with a definite story that he obtained kas possession in 1925 
and was dispossessed by the defendants, who alleged themselves as 
tenants under the previous owner, in 1¢2G. That story was disbelieved 
by the primary Court which held that the plaintiff did not acquire kas ' 
possession in 1925 and that the defendants were in possession for many 
years prior to 1925. 

The lower appellate Court did not consider whether the plaintiff’s case 
that he obtained kas possession in 1925 and was dispossessed in 1929 
had been established. Further instead of considering whether the plaintiff 
discharged the onus of proving that he and his predecessors were in kas 
possession within i2 years prior to the institution of the suit, it held 
that the defendants failed to prove tenancy right by adverse possession 


for 12 years ; è 


Vou LXX.) IN DEX‘OF CASIS, 


Burden of proof —(Conid.) : 
Held, that the onus lay on the plaintiff to prove that his suit was within 
time. 
The failure of the primary Court to appreciate the true effect of section 28 
of the Limitation Act did not absolve the lower appellate Court from 
considering the question of limitation, Jinatulla Sarkar v. Tamij= 





uddin Munshi ; ii ee 
— of proof~ Validity of lease granted by purdanashin lady ; see 
Lease see oo 


: Calculation--Crop basis—Indian Tea Control Act (VII of 1938), 
section 14°2), Schedule clause (1)~ Hardship allowance. 

To calculate the crop basis for 1938-3¢, it is first necessary to see what was 
crop basis which was ascertained for the estate for the financial year 
1937-38. It must then be ascertained whether any higher figure had 
been fixed for any year after investigation by the Indian Tea Licensing 
Committee. It must then be seen whether the crop basis figure for any 
of the years previcus to 1937-38 had been fixed in accordance with the 
rules under the Indian Tea Control Act of 1932. It must then be 
ascertained whether the tea estate is entitled to any addition of an 
allowance for special hardship determined under rules 4 and s framed 
under section 23 of the Indian Tea Control! Act, 1933. 


The initial crop basis figure to be determined under clause (1) of the 
schedule to the Indian Tea Control Act; 1938, will be either the crop 
basis figure fixed for any preceding year whichever be higher plus in 
either case any hardship allowance which may have been allotted to the 
tea estate in the year in question, The addition of the hardship allow- 
ance.shculd be made to the figure which is found to bə higher and after 
this figure has been ascertained. Sundarpur Tea Estate 2. Indiati 


Tea Licensing Committee, Royal Exchange, Calcutta sts 
Calcutta Improvement Act —Award—Decision by the tribunal of any 
matter having no reference to compensation ; see Appeal e” ian 
meene an a nee nme, Section 24—Comprehensive powers given 


to Board of Trustees—Trustees can enter into and perform any contract : 


see Appeal a eee 
Calcutta Municipal Act, Section 367, clause (1)~Building commenced on 
proper written permission —B uilding actually in breach of the provisions 





of the Act ; see Declaratory suit coo, ee 

— = — ~mm m Schedule XVII, Rule 62~Erection of new 
building ~Permission, when effective ; see Declaratory suit 14. a 

=- ee Schedule XVII, Rule 62—Erection of new 
building—Written permission for the execution of work by the Corpora: 

tion, if necessary ; see Declaratory suit jts EP 


Certificate sale— Limitation ~Public Demands Recovery Act (LIB. C. of 


1913}, section 36, proviso (a)— Fraud — Non-service of notice, if sufi- 
ctent—Question to be decided în a suit for setting aside a certificate 
sale—Indian Limitation Act (1X of 1¢08), section 18, 


Gig 


PAGE, 


385 


8t 


81 


git 


JII 


š | 


616 - THE CALCUTTA LAW JOURN AL. Í vot, LXX. 


Certificate sale —(Contd.) : 

Proviso (a) to section 36 of the Public Demands Recovery Act, is a rule of 
limitation, 

So a suit for setting aside a certificate sale instituted more than a year 
after the delivery of possession would be barred. 

Nonservice of notice under section 7 of the Public Demands Recovery Act 
would not be enough to establish a case of fraud. 

The only question to be decided in a case of setting aside a certificate sale 
would be whether the interest of the plaintiff passed by the sale. 

Fraud alleged against a defendant who'is alleged to have been managing 
the property sold, would not give any extension of time against the 
certificate-holder, under section 18 of the Indian Limitation Act. A 
plaintiff should not be allowed to make a new case of fraud based upon 
a different consideration and different allegation than that originally 
made in the plaint. Dhirendra Nath Bhattacharjee v. Charu 


Chandra Mitra oe ee 
—————— Right, title and interest of persons whose names did not 
appear in the certificate, if pass by sale ; see Sale, setting aside of ais 


æ — What vest in the purchaser ; see Sale, setting aside of | sis 
Cess—Bengal Sanitary Drainage Act (VIIB. C. of 1895), provisions of — 
Claim for cess allowable for four years before suit. 

A claim for cess under the Bengal Sanitary Drainage Act of 1895 can be 
allowed for a period of four years before suit. 

Per B. K. Mukherjea, F.: The Bengal Sanitary Drainage Act of 1895 
does not provide for any machinery for apportioning the amount of cess 
among the different tenure-holders. There is also no provision in the 
said Act for determiaing th2 anouit of cess payab'e by the tenants, 
Jogendra Krishna Banerjee v. The Administrator-Gene ral ‘of 
Bengal ie Pa 

—<——, claim for, under Bengal Sanitary Drainage Act— Limitation ; see Cess 
Charity—Income tax —Newspaper left to trustees by will on trust to maintain 
its liberal policy -Surplus income to be used in improving newspaper— 
Whether an object of public utility ; see Revenue ove ose 
Chinese-‘Budhist, whose father ‘had settled in Burma—Budhist and not 
Chinese Customary law applicable ; see Succession eee cas 
Civil Court, if can declare an award passed under section 43 of Co-operative 
Societies Act, without jurisdiction as nullity ; see Ultra vives s.. 
—-—— =, if can interfere with an award passed by an arbitrator under 
section 43 of Co-operative Societies Act—Award erroneous on the face of 
it on the ground of limitation ; see Ultra vires am asi 
Civil Progedure Code, Section 2{2}—Decree or order--Order restoring 
possession—Application to set aside sale rejected =Pending appeal, sale 
confirmed and possession delivered ; see Appeal vee eee 
ee ee ee, Section I Expl, 1V—Judgment in mortgage 
suit—Defendant, as a purchaser of equity of redemption, a proper party 
in the mortgage suit—-Tenancy right not pleaded in the previous mort- 
gage suit =‘Ought’ ; see Possession, suit for és Oss. 
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Civil Procedure Code, Section 39—Court to which a decree is sent .for 
execution must be a Court of the same pecuniary jurisdiction as the Court 


which sends the decree ; see Decree, execution of ows one 
wae one on eevee, Section 39—=Discretion to be invoked by the decree- 
"holder himself ; see Execution sale ase eee 


+ 
r A SS 





ı Section 29—Power of refusal not an arbitrary power 


but a fettered power to be exercised by judicial authority ; see Execution 
sale i 7 


Se nn ene mom, Section 39-—Transferee Court to be a Court of com- 
petent jurisdiction ; see Decree, execution of one eee 


===- mane, Section 39, clauses (b) and (c), scopes of; see 
Execution sale 


em mememe Mae, Section 47—Order passed on an objection filed 
against the order of transfer ; see Decree, execution of sae s. 
TS nn any Section 47—Solenama, effect of, is to extinguish in 
part the plaintiff's claim under the decree ; see Admissibility in evidence 
mee, Section 47—Terms cf compromise outside the scope 
of suit by relating to property the subject matter of suit—Separate suit 
for enforcement of such terms ; sée Compromise aa s 
—m e, Section 47, sub-clause (3)}— Order dismissing an 
application for execution on the ground that the assignee acquired no 
interest under the assignment ; see Execution 


Eee 





—————, Section 80—Suit within two months of second 
notice, acontinuation of first notice—Two months expired after first 
notice ; see Record-of-rights 





ee 





~ —, Sections 109, 110—Ondh Courts Act, section 12(1)— 
Decision of Chief Court in original jurisdiction, if can be appealed 
directly to Privy Council ; see Procedure 


Sree ee pe, ee) 


, Section i1s~—Order of revenue officer under 
section 26G of the Bengal Tenancy Act ; see Revision 


renee ote re ee 
Pa 





» Order 1, Rule 10 ; Order 23, Rule 1—Suit by cone 
tractor ‘against trustees of pagoda—Application for substitution of new 
trustees in place of old ones ~Withdrawal of claim against original 
trustees without obtaining permission of Court to institute a fresh claim 


against them—No fresh claim to be urged against them; see 
Procedure 





» Order r Rule 10 ; Order 23, Rule r—Work done for 
the trustees of a pagoda by sonteaotorsSulelpescit against trustees 
and surety—Trustees removed and appointment of new trustees— 
Application for substitution of new trustees in place of old ones -No 
terms into the Court’s order replacing the original trustees by new 
trustees = Effect of withdrawing suit must be ascertained from Order 22, 
Rule 1 ; see Procedure 


ae 


te Tl 





p ama 





ı Order 1, Rule 10(2)—Suit against the Chairman of 
a e a amendment altering the description of 
Chairman to that of Municipal Commissioners— Substituting or adding 
anew party to the suit ; see Conservancy rates 
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Civil Procedure Code, Order 21, Rule 2{1)~Adjustment of decree—Effect 
of salenama is to extinguish in part the plaintiff’s claim under the 
decree ; see Admissibility in evidence sei s. 

— — mea , Order 21, Rule 16 —'Decree for the payment of 

money’, does not include a decree for sale in a mortgage suit— Assigneė 
of a decree-holder in mortgage suit is not debarred from proceeding with 

„execution although such assignee acquired the interest ‘of one of the 

judgment-debtors before the decree was assigned in his favour ; see 
Execution .- dai ie 

» Order 21, Rule So—Nazir acted in an irregular 
manner in holding the sale—Inadequacy of price due to such irregularity 
to be proved ; see Sale ius eve 

aa Sores em » Order 21, Rule 100, proceeding under— Finding of 
fact—Res judicata : see Limitation dak ace 

—— ————, Order 22, Rule 1, effect of-Suit against trustees— 
Application for ‘substitution of new trustees granted—Permission to 
institute a fresh claim against new trustees obtained— Debt, if released 
or discharged ; see Procedure ‘fas ees 

» Order 27, Rule 2—Matters in suit~—Terms incor- 
porated in a petition of compromise with regard to matters extraneous 
to the suit but relating to property, the subject-matter of suit : see 
Compromise _ dis see 

=== ——-, Order 32 Karta of a Hindu joint family or the 
natural guardian of .a minor—Karta sued as next friend or appointed 
guardian-ad-litem —Powers of such Karta; see Guardian... a 

l , Order 32, Rule 6- Assignment of decree passed 

in favour of minor from the guardian without the leave of the Court, 

effect of ; see Guardian sa see 

» Order 32, Rule 6—‘Receive’ ; see Guardian ene 

—— m- Order 22, Rule 7(r)—‘Agreement’ ; see Guardian ... 

—— -~ =, Order 32, Rule 7(1)—Agreement with third party 

as also of matter outside the scope of the suit~ Natural guardian, if to 

take leave of the Court with regard to such agreement ; see Guardian ... 

» Order 41, Rule 27—Appeliate Coutt recording 

evidence without recording any reason—Witness, important, tendered 
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but refused by trial counsel as he was counsel ; see Adoption wes 
—— oe — , Schedule II, Paragraph 18—Condition precedent ; 
see Arbitfation ‘ ec eee 
Collector, if can withdraw attachment ; see Ejectment see ses 
~~—, when can sell an estate ; see Ejectment one see 
Commissioner, application to, as to irregularity, if to be made; see Reve- 
nue sale oe ose 


Commissioner for the Port of Calcutta, if has locus standi to move 
the High Court against the order of attachment ; see Attachment oes 


Coemofrtgagors, rights of, based on section 95 of the Transfér of Property 


Aet, cannot be gone into in execution proceeding ; see Execution bbe 
i i e 
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Compensation, assessment of—Acquiring authority only possible purchaser 
of potentiality of land~—Assessment same as if several possible purcha- 
sers ~Potentiality of land to be considered—Value of land after exploita- 
tion not to be considered—Land Acquisition Act, section 24(5) ; see 
Land e eee 


—_—— ———, assessment of, principle of —Compulsory ‘acquisition — Possible. 


purchaser of the potentiality of land to be acquired a person or authority 

clothed wlth the.statutory powers of acquisition ; see Land... ote 

,ifcan be claimed by judgment-debtor for non-removal of 
structures by decree-holder, who-obtained delivery of posssession—Decree 
for khas possession containing order for removal of structures within a 
certain time by the judgment-debtor and on failure to be removed by the 
decree-holder, cost to be paid by judgment-debtor—Judgment-debtor, not 
complying with the order ; see Decreeeholder, right of eee aia 

Compromise—Terms outside ths scope of the suit but relating to property 
the subject matter of suit, if to be deemed consideration for matters in 
suit—Separate suit for enforcement of suck terms, if barred ~ Civil 
Procedure Code (Act V of 1908), section 47. 








A term incorporated in a petition of compromise wi:h regard to matters 
extraneous to the suit but relating to property which was the subject 
matter of suit might be said to relate to the suit as a consideration ‘for 
matters in the suit and therefore formed part of the decree : 


So a separate suit for the enforcement of such terms as embodied in the 
petition of compromise is barred under section 47, Civil Procedure Code. 
Rabindra Noth Roy Chowdhury v. Dhirendra Nath Roy 





Chow dhury se ice 
——— decree in partition suit was obtained by fraud and for reparti- 
tion—Suit for declaration — Value of relief ; see Valuation ... ws 


Compulsory acquisition—Assessment of compensation ~ Principle —Pessible 
purchaser of the potentiality of land to be acquired a person or authority 
clothed with the statutory powers of acquisition ; see Land ine 

Conclusive proof —Written permission by Corporation to erect a new build» 
ing—Requirements of Calcutta Municipal Act, if complied with ; see 


Declaratory.suit eo on 


Concurrent findings of fact, when can be-disturbed by the Judicial Com- 

mittee ; see Adoption coe eee 
Conspiracy, charge of -Circumstances inconsistent with ; see Conspiracy s 
, charge of, if can be proved by circumstantial evidence—Inference 
of guilt, when can be drawn ; see Conspiracy a nae 
» charge of, when can be proved by circumstantial evidence = 
Principle—Presumption agatnst dishonesty—Circumstances inconsise 
tent with conspiracy charge, effect of. 














In a case of conspiracy when there is no direct evidence, inferences, from 
proved circumstances must to a large extent form the basis of the Court’s 
conclusions, but in dealing with such cases based on circumstantial 

evplence, one fundamental principle is to be observed and it is that an 
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Conspiracy -(Contd.) : 
inference of guilt may be drawn only when the circumstances are such 
as to be incapable of any other reasonable interpretation. 


In a criminal case in examining the guilt of the accused the Court should 
always start with a presumption against dishonesty and continue in that 
presumption until it is displaced by conclusive evidence. 


, So where it is proved that there are certain circumstances which are 
inconsistent with the charge of conspiracy, it should fail. The Emperor 


v. Rahimatufla Haji Karim and H. Yoshioka aes ae 
Constructive ves judicata~Judgment in mortgage suit—Tenancy right not 
pleaded in the previous mortgage suit ; see Possession, suit for ees 


———— 





res judi cata—Suit by lineal descendants against the heirs of 
donor—Deed creating annuity in favour of daughter and her lineal 
descendants excluding females and other agnatic relations; see 
Annuity sie a, 


Contract - Assignment of a claim to debt, if valid—Assignment of future 
and non-existing property, when operative=Transfer of Property Act 
_ (IV of 1882), section 3. “ 
The benefit of a contract before any breach has occurred is assignable. 
But as’ the breach discharges the contract nothing remains after that 
_except the mere right to sue for damages which is not assignable 
in law. 
An assignment of future or non-existing property is valid anda transfer 
becomes operative as soon as the property comes into existence. Purna 


Chandra Bhowmick v. Barna Kumari Devì - Re A 
—— ——, benefit of, before breach, if assignable ; see Contract... wee 
— , benefit of, after breach, if assignable ; see Contract .«.. eee 





————-— of sale without conveyance—Part performance by transferee and 
possession taken—Sale with completion of title to other transferee 
Action by first transferee for declaration that second transferee is without 
title to property, if maintainable ; see Transfer of property... vee 


Contract Act, Section 2(j)—Void contract—Unenforceable by substantive 
Jaw and not by virtue of some procedural regulation ; see Procedure om 


, Sections 134, 19¢—Contract, if void—Mere failure to sue 
within the time specified by the statute of limitation—Inability to sue by 
reason of the provisions of one of the orders under the Civil Procedure 
Code; see Procedure - ie oes 











—, Sections 2(j), 134) 139—Suit by contractor for work done for 
trustees of a pagoda against trustees and surety—Withdrawal of claim 
against trustees—Contractor's rights reserved by continuing action 
against surety —Surety, if liable ; see Procedure ee ban 





, Sections 135, 1:6—Suit by contractor for werk done for 
trustees of a pagoda against trustees and surety—Withdrawal of claim 
against trustees—Suit against surety continued—Surety not discharged ; 
see Procedure gee oo” 
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9 
Conviction in a case under section 403, Indian Penal Code, ifand when can 


be reversed—Charge not drawn up in a satisfactory manner ; see Crimi» 
nal misappropriation ane eee 
Co-operative Societies Act, Section 43—-Award passed by an abitrator is 
without jurisdiction —Civil Court, if can declare it as nullity ; see 


° Ultra vires 


» Section 43—Fundamental rules attaching 
restraint to the exercise of authority by the arbitrator, mandatory ; see 
Ultra vires eee 














s Section 43(2), clause (1)—Framing of rules 
by which certain disputes to be referred to arbitrator for decision— 
Framing of rules regarding mode of appointing arbitrator and procedure 
to be followed by arbitrator down to the enforcement of his decision 7 See 
Ultra vives 











——, Section 43, Rule 22, Sub-rule (6), if ultra 
vires ; see Ultra vires 




















—— ——, Section 43, award passed under— Violation of 
rules regarding arbitration in matters of substance—Award nullity ; see 
Ultra vires 


» Section 43, award passed by an arbitrator 
under, if erroneous on the face of it on the ground of limitation—Civil 
Court, if can interfere with it ; see Ultra vires an cee 

Co-parcener, right of, to effect a separation of his estate, interest or title 
by a proper declaration of his desire for severance is not abrogated by 
the mere fact that he has not claimed to exercise it before the Passing of 
preliminary decree in the partition suit- Application shortly after the 
passing of preliminary decree by one defendant to Court for separation 
of his share from that of co-defendant— Application granted and given 
effect to in fiaal decree—Decision in appeal that application was made 
too late ; see Hindu law eae or 

Copy, true, of entry in the Register of Power of Attorney is admissible as 
proof of the original entry— Evidence Act, section 6¢(e) ; see Admis 
sibìlity in evidence 

Co-sharer, if can lease out entire land ; see Decree, nature of ... ce 

— ; junior, in a Dayabhaga family, if can demand accounts from the 
Karta while the properties are still joint ; see Limitation ... aa 

Court, if can examine, on evidence, whether the conditions laid down by the 
Extradition Act and the Rules made under section 22 of that Act have 
been complied with ; see Criminal law see eve 

———, ifcan sell portion of mortgaged properties situated not within its 
territorial limits ; see Execution sale 


es ee Fg eee. eet 








——, if can take into execution property beyond its territorial limits— 
Principle ; see Execution sale cus cus 
Criminal law—£xtradition—Procedure—Habeas Corpus—$urisdiction of 
°- High Court with regard to application for writ in respect of person 
alleged to be improperly detained in custody—Application to be treated 

as male under Criminal Procedure Code— Extradition warrant Right 
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a PAGE. 
Criminal law—(Coxid. ): 

of person to whom custody of accused granted in warrant to resist 
application—Procedure on application — Requirements as to form of 
warrant—Code of Criminal Procedure (Act V of 1898), section 491— . 
Indian Extradition Act (XV of ī1ç03), sections 8A, 22— Rules for the 
procedure of Political Agents for the surrender of accused persons to 
Native States (No. 1862 I, A. May, 13, 1904) RR. 2,7— Madras High 

Court Appellate Side Rules, RR. 2, 2A. 

There is no longer jurisdiction in India to issue the prerogative common 
law writ of kabeas corpus in matters dealt with by section 491 of the 
Code of Criminal Procedure, 1898, and accordingly dn application for 
such a writ to a judge alone in such a matter is void, since it falls to be 
treated as an application under the section. 

Rules 2 and 2A of the Madras High Court appellate Side Rules apply to 
an application for directions under section 491 of the Code of 18,8, the 
words “all applications for a writ of habeas cortus’’ being apt to cover 
an application under that section. A single Judge of the High Court ` 
has accordingly no jurisdiction to deal with such an application. 

Extradition warrants were issued in the following form fer the 
arrest of certain persons: “To the Chief Presidency Magistrate, 
Madras. Whereas” (name of the accused) “feseeseseses eos oee Who is reported 
to be residing at’? (address) ‘‘stands charged with offences punishable 
under sections 410, 419, 421, 4€0 and also sections 99 and 104 of the 
Travancore Penal Code corresponding to sections 400, 418, 420, 477A, 
109 and 114 of the Indian Penal Code committed in the Travancore 
State, you are hereby directed to apprehend the said.sesessssrorsaseose ANd 
surrender him to the frontier police station of the Travancore State for 
production before the District Magistrate, Trivandrum.” A Judge of the 
Madras High Court having issued an order nisi for a writ of kabeas 
corpus in respect of the persons named jn the warrants, the District 
Magistrate of Trivandrumpresented a petition praying that that order 
should be quashed. 

Held, that that magistrate was entitled thus to maintain his right to ob ain 
custody of the accused persons, inasmuch as he was the authority to 
whom, according to the terms of the warrants the accused were to be 
delivered, and the person who would control their custody and to whom 
an application for restoration ot the prisoners to his own custody would 
be made by the Political Agent of Madras under rule 7 of the Rules for 
the Procedure of Political Agents for the surrender of Accused Persons 
to Native States made under section 22 of the Act of 1503. 

On various objections as to form raised on the warrants, 

Held (1) that the Court was not entitled to examine, on evidence, whether 
the conditions laid down by the Extradition Act and the Rules made 
under section 22 of that Act have been complied with, and that the 
accused persons were not entitled to an opportunity to satisfy the Court . 
that the offences charged must have been committed in Madras or that 
the charges were bogus, the issue of the warrant being an executiye &ct 
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Criminal law — (Coxtd.) : 

of the Government cf India and one which was safeguarded in various 
ways by the Act or the Rules. A failure by the Resident to satisfy him- 
self in accordance with Rule 7 that there was a prima facie case against 
the accused would not properly be the subject of an enquiry by the 
Court, but should be stated to the Magistrate onan application to him 
to report to the Local Government under section 8A of the Act. 

(2) That, no form of warrant being prescribed by the Act or the Rules, 
the warrants in question sufficiently and clearly described the offences 
charged against the accused persons, 

(3) That the warrants complied with the direction in section 7 ( 1) of the 
Extradition Act thata warrant in respect of a person should be “for 
his arrest and delivery at a place and toa person or authority indicated 
in the warrant”, all that was required being that the place and person 
should be sufficiently indicated to enable the magistrate to whom the 
warrants were addressed to act in pursuance of them and give directions 
accordingly, 

(4) That the absence of a date did not invalidate the warrants, there being 
no provision in the Act or the Rules either directly or implicitly requiring 
warrants to be dated. C. P. Matthan v. The District Magistrate 
of Trivandram oe one 

Criminal misappropriation ~Indian Penal Code (Act XLV of 1860), section 
403--Charge, not properly drawn up—Failure to frame proper charge, 
tf fatal to trial —Prejudice of accused. 

Ina case under section 403 Indian Penal Code, where the charge was 
not drawn up in a satisfactory manner, the conviction cannot be reversed 
unless it is shown that the accused were prejudiced. J. M. Mukherjee 


v. The King-Emperor sai ane 
Criminal Procedure Code, Sec. 491—Prerogative common law writ of 
habeas copus in matters dealt with by section ; see Criminal law ass 


Cross-objection, extension of time for filing of—Acting on a wrong 

impression of legal adviser as to his legal position ; see Cross-objection 

, extension of time for filing of—~ Discretion of Court— 
Right of redemption, if can be destaryed by the mortgage sale—No 
party in the mortgage suit —Right of redemption, if affected - Remedy 
of the mortzagee. 

There is no provision in the Indian Limitation Act which. would entitle a 
party to extension of time simply because he acted on a wrong impres- 
sion of his Jegal adviser, regarding his legal position as to whether a 
cross-objection would be necessary, 

it was entirely discretionary with a Court of Appeal to extend the time 
for filing cross-objections and in refusing to extend such time ; it cannot 
be said that it committed an error of Jaw which could be interfered with 





ee 


in second appeal. 
The right of redemption of a party would not be affected if it appeared that 
* he was not made a party in the mortgage suit and the fact that a mort- 
gage s ale was going on would not be of help to him. 
e 
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Cross- objection —(Cont2.) : 


The right of redemption of sucha party will not be destroyed by the 
mortgage sale. 


And in a suit for redemption by such party he should not be made to pay. : 


the amount due under the decree but the mortgagee would only be 
entitled to the mortgage money with interest at the bond rate up to the 
date of the expiry of the period of grace. Amulya Krishna Baner- 
jee v. Raruli Pioneer Co-operative Bank Limited ... Se 
~—— , extension of time for filing of—Discretionary with a Court 
of Appeal ; see Cross-objection sap 
Decision or determination by the tribunal .constituted under the Calcutta 
"Improvement Act of 1911 of any matter having no reference to compen- 
sation in some form or other, if an award 3 see Appeal tee ae 
Declaratory Suit,—Caleutia Municipal Act (IH B. C. of 1923), Section 363, 
clause (1), Sub-claus2 (c), and Rule 62 of Schedule XVI~ Erection of 
a new building—Writien permission. by the corporation, if necessary = 
Building Standing Committee, if entitled to rescind permission 
already granted Breach of the provisions of the Calcutta Municipal 
Act. 

Under Rule 62 of Schedule XVII of the Calcutta Municipal Act, a party 
has no right to commence the erection of a new building until the cor- 
poration have granted written permission for the execution of the work 
on application by the party. 

Soa grant does not become effective until there isa properly signed 
written permission by the Executive officer or any Municipal! cfficer to 
whom delegation has been made by the Chief Executive officer. 

The Building Standing Committee of the Calcutta Cerporation is entitled 
to rescind its resolution and refuse permission which was already granted 
and confirmed, provided no written permission has actually been issued 
under Rule 62 of Schedule XVII of the Calcutta Municipal Act, 

A written permission to erect a new building is by itself not conclusive 
proof that all the requirements of the Act have been complied with in 
respect of that buildi ng. 

The mere fact thata building has been commenced on proper written 
permission does not protect the owner from attack under Stibclause (c) of 
Section 363. clause (1) of the Calcutta Municipal Act, if the building is 
aclually in breach of the provisions of the Act. Sheikh Nizamuddin 














w The Corporation of Calcutta k - 
pen suit—Compromise decree in partition suit was obtained by fraud 
and for repartition ; see Valuation one oon 
vie ase Suit for declaration of titles Case not proved- Suit to be dis- 


Wissed —Alternative finding of benamdar, tf proper. 

Where a plaintiff sued for declaration of title on the strength of a kobala, 
but failed to prove his title, his suit should be dismissed and there is no 
warranty for the alternative finding that he held it as the benamdar of 
his vendors especially when no such case was made by the plaintiff : 
Bhuson Chiatidra Das v. Manujendra Dutta Chowdhury | ... 
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Decree, compromise, in partition suit, was obtained by fraud and for reparti- 

tion—Suit for declaration ; see Valuation coe s. 
—, execution of —Civil Procedure Code (Act V of 1908), Section 39 — 
Court to which a decree is sent for execution must be a Court of the 
sa me pecuniary jurisdiction as the Court which sends the decree— 
Objection to the order of transfer, tf under section 47 of the Code of 
Civil Procedure — Order, if appealable. 





The transferee Court to which a decree is sent for execution, as contem- 
plated by section 39 of the Code of Civil Procedure, must be a Court 
of competent jurisdiction that is a Court which has the same pecuniary 
Jurisdiction as the transteror Court. 


A jodgment-debtor is not precluded from filing an objection against an 
exparte order for transfer of, a decree, though no appeal had been 
preferred against such an order or the appeal has become barred 
by time. 

Such an objection would be one under the provisions of section 47 of the 
Code of Civil Procedure and any order passed thereon would be 
appealable. Firm of Ganeshdas Badrinarain v. Amuluk Chand 


Oswal ene ses 
————-, money ~ Suit without impleading defendants set out in section 146A 
of the Bengal Tenancy Act ; see Decree, nature of one eee 


race, nature of—Bengal Tenancy Act (VIN of 1885 as amended by IV 
of 1928), Section 146A —Representation of tenants—Nature of decree~ 
One coesharer leasing out the entire land~Remedy of other co- 
skarer, i 

In order to have the whole body of tenants represented, the defendants 
must include all the four classes of tenants set out in Section 146A of 
the Bengal Tenancy Act, 

So a decree passed in a suit without impleading all such defendants will be 
a money decree and not a rent decree. 

It is open to one of the co-sharers to lease out the entire land, and if the 
other co-sharer feels aggrieved by such a demise, his remedy lies in a 
suit for partition. Bharani Kanta Ray v, Raja Gopal Lal Rai 
Bahadur 

———-— for Khas possession -Decree containing order for ‘removal of 
structures within a certain time by the judgment-debtor and on failure 
they will be removed by the plaintiff, for costs of which the defendant 
will be liable — Defendant not complying with order—Delivery of posses- 
sion to decree-holder—Jucgment-debtor, if can remove structures after 
the appointed time ; see Decree-holder, right of ae ave 

Decree=holder, assignee of, in mortgage suit is not debarred from proceed- 
ing wilh execution although such assignee acquired the interest of 
one of the judgment-debtors before the decree was assigned in his 
favour ; see Execution ses s. 

i — » assignee of, paying consideration much Jess than the 
decretal amount can execute fer the whole of the amount due under 
the decree ; see Execution ive abe 
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Decree-holder, right of —Khas possession, decree for—Order for removal 
of structures within a certain time by the judgment-debtor—Orider not 
complied with—Delivery of possession to decree-holder—Fudgment- 
debtor, if entitled to compensation. 


A decree for i Khas “possession was-passed, the material portion of which 


ran as follows: “It is further ordered and decreed that the plaintiff do 
get Khas possession of the land in suit by ejecting defendant there- 
from. It is further ordered that the defendant do remove the structures 
which are on the land, within two months from this date, failing which 
the structures will be removed by the plaintiff and the defendant will 


be liable for costs. The defendant did not remove the structures ` 


within the time limited by the decree, the plaintiff decree holder there- 
fore took delivery of possession through Court including physical posses- 
sion of the structures. The- defendant judgment-debtor thereupon 
applied for restoration of the structures to him : 


Held, that the judgment-debtor not having removed the structures within | 


the time limited by the decree lost his right to remove the structures. 
That it was optional with the decree-holder to keep or dismantle the 
structures and the judgment-debtor was not entitled to compel him to 
remove them or claim compensation for them: Raghubir Shaw ~v. 
Rawson Shaw eee aes 
Deity, public—Suit for a declaration by members of public for declaration 
that property in suit belongs to, idols—Deity, if a necessary party— 


Omission to implead recorded proprietors, tf venders the suit’ 


invalid, 

- In case of a public deity though the public have aright of worship, they 
are not shebaits of the deity in the sense that they are the only 
people to manage the temporal affairs of the deity and look after its 
worship. 

So some members of the Hindu public are competent as, persons in» 
terested in the worship of the deity not asshebaits or as representa- 
tives of the idols to sue fora declaration that the property in suit bes 
longs to the idols 

In such a.suit the deity would not b2 a necessary party. 


. The omission to implead the recorded proprietors of the land in suit would ~ 
not render the suit invalid, Manindfa Mohan Banefjea v. The’ - 
' Shamnagar Jute Factory Company Limited ies ga." 


Dishonesty, presumption against, how long ` continues ; See Conspiracy ... 
Dispossession —Tenancy right, setting up of—Possession given by Court ; 

see Burden of proof . . ey ive 
Dissolution of marriage—Retraction made in written statement that the 


allegation made against the wife in. the petition of complaint filed by ` 
the defendant husband found to be trues. the defendant withdraws those - 


charges unconditionally, + -see Marriage, dissolution of ee i Oe 


Pa a] 
. + 





bona fide and not a mete device for defeating the suit; see Marriage, 


dissolution of .. à . + = “wae na 


eer” bad we m1 pern? 


- of tharriage—Retraction of accusation—Rettaction should ‘be - 
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PAGE’ 
Dissolution of marriage—Retraction of charges made after the commence- f 
ment of the hearing of the suit + see Marriage, dissolution of Sü 289 

Ejectment—Benamidar, if can sue for possession—Bengal Land Revenue 

* Sales Act (XI of 1859), section 14— Condition precedent for declara- 
tion—Closing separate account, t f a condition precedent—Estate, when 
can be sold-~Merger into one account—Collector not striking the 
balance, effect of —Ce ollector, if to amend register or Towsi ledger by 
striking out separate numbers — -Bengal Land Revenue Sales Act, 
section 5— Part or share of estate under attachment — — Bengal Land 
Revenue Sales Act, section ‘17 —Attachment under section 99 of Cess 
Act (IX B.C of 1880)— Collector, if can withdraw attachment — 
Intentional or wrongful default i in the payment of revenue due from 
separate account—Option of mortgagee to pay revenue—LEstimate of 
evidence by trial Court, if can be disturbed by appellate Court ~—Bengal 
Land Revenue Sales Act, sections 379 38, 39 — Tenure, what is— Tenure- 
holder, when can apply for registration of his tenure in the common 
register— Bengal Land Revenue Sales Act, section qo— Efect of not 
stating all the particulars—Collector in spite of defect, registering the 
tenure—Bengal Land Revenue Sales Act, section 45—Limitation— 
Extention of period of limitation of a suit by a new Act, if can revive 
a right of suit already barred—Land Revenue Sales Act, section 48 = 
Presumption of due registration—Revenue purchaser, if can show 
that the tenure was not duly registered—Registration, if can 
prevent ejectment of tenure-holder by the purchaser of entire estate 
at a revenue sale—Furckaser, if can show breach by Collector of 
section 45. 

A Benamidar is a trustee and a bare trustee for the beneficial owner. The 
legal title is in him but he has the bare ownership. 

He represents the real and beneficial owner and as the legal title is in him 
he can maintain in his own name a suit for possession 

The fact that the plaintiff had before suit admitted that the private limited 
company was the real owner and that as he as director of the said 
company had asserted the claim of the company does not make inapplic- 
able the aforesaid principle, - 

The plaintiff, a Benamidar, being the declared purchaser at the revenue 
sale and having the right toavoid and annul all unprotected under- 
tenures under the provisions of section 27 of the Bengal Land Revenue 
Sales Act, 18:9 can maintain a suit for possession. 

The Bengal Land Revenue Sales Act, 1859, does not contain any provision 
for closing separate accounts. Section 14 speaks only of a declaration , 
by the Collector, makes the same a necessary preliminary step , for 
putting at a future date the entire estate to sale. 

Ifa separate account is in default, it only is to be put to sale by the 
Collector in the first instance. _ If the bids offered cover the Government 
demand, the matter ends there.. The purchaser gets the share and the. 
Government demand _is satisfi ea: If, however, no bids are offered or 
tfe bids offered fall short of the Government demand, the sale of the 
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separate share is to be stopped, The Collector is required to make a 
declaration that he will sell the entire estate at a future date, if within 
10 days none of the recorded co-sharers pay up the Government demand. | 
If within the said period the arrears are paid up, the recorded co-sharers 
so paying up gets the share in default and the Government demand is 
satisfied. If, however, within the said period no recorded co-proprietor , 
pays up the Government demand, the entire estate has to be put up , 
to sale, that is to say, the security on the basis of which the Govern- 
ment permanently settled the estate with the zemindar, is to be enforced 
by the Government. 

An estate can only be sold by Collector under the Bengal Land Revenue 
Sales Act, 1859, if there are arrears of revenue, If the estate is not 
in arrear the Collector has no jurisdiction to sell, l 

Before the declaration made by the Collector under section 14 of the 
Bengal Land Revenue Sales Act, 18<9, can be followed up by him, it is 
necessary that there must be an arrear of revenue due’ from the entire 
estate. The accounts of the separate shares in respect of which separate 
account had been opened under section 10 must accordingly be merged 
into one account, the credits and the revenue demand must be totalled 
up and the balance struck. If the balance so struck is a deficit one then 
and then only can the Collector sell the entire estate. If the Collector 
without striking such a balance brings the entire estate to sale, the 
sale will be held tobea good one—a sale with jurisdiction—if it is 
shown to the Civil Court when the sale is challenged that on the balance 
being struck there was in fact an arrear due from the entire estate. 
For the purpose of satisfying himself that the entire estate is in arrear 
the Collector in practice merges al] the accounts into one, and he ought 
to do so, He is under no obligation at that stage to amend his register 
or his Touzi ledger by striking out the separate numbers and separate 
accounts, 

Section § of the Bengal Land Revenue Sales Act, 185Ç, requires the 
publication of a special notification before an estate which is under 
attachment by an order of a Civil Court, can be sold by the Collector 
for arrears of revenue. If only a part or share of the estate is under 
attachment the section applies. 

An attachment by the Collector under section gg of the Cess Act, 1860, 
comes within section 17 of the Bengal Land Revenue Sales Act, 1859. 

Section 17 of the Bengal Land Revenue Sales Act, 1859, does not say that 
the Collector shal! have no jurisdiction to sell during the subsistence 
of attachment, but that he will have no jurisdiction to sell for arrears of 
revenue which had accrued whilst the estate was under attachment, 

The Collector has jurisdiction to withdraw an attachment. 

In order that the plaintiff purchaser may be charged with intentional or 
wrongful default in the payment of revenue due from separate account, 
it must be shown that he hada duty to pay the same. He wasa 
mortgagee of this share but he was not a mortgagee in possession 
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There was therefore no legal obligation on him to pa y revenue due for 
this share. His security was also not at stake so long as the entire estate 
was not put up to sale by the Collector. If the separate account which 
was mortgaged to him was sold for its arrears his mortgage would have 
still subsisted on the land. There was no contractual obligation on him 
to pay the revenue as the mortgage deed gave him option to pay 
the same ; in case of payment, ke had the right to add the same to his 
mortgage claim. 

Section 40 of the Bengal Land Revenue Sales Act, 1853, mentions the 
particulars which are to be given in an application for registration. 
The applicant is to state the said particulars ‘fso far as they are 
ascertainable. ’’ If his application does not contain all the particulars 
Mentioned therein, it is for the Collector and Collector alone to ask him 
to fill up the gaps. Eut if the Coilector does, inspite of defects in his 
application, register his tenure, the tenure itself is protected. The 
tenure-holder cannot be ejected by the purchaser at the revenue sale from 
any portion of the lands included in the tenure. 

A tenure can in law comprise undivided parcels of land. All that is 
required under sections 37, 38 and 20 of the Bengal land Revenue 
Sales Ac‘, 18<9, is that the tenure must be held immediately under the 
proprietor or proprietors of the estate If this condition be fulfilled 
the tenure-holder, provided he applies in time, is entitled to have his 
tenure registered in the common register, and if it is registered he is 
entitled to enjoy the protection given by the third exception mentioned 
in section 27. 

Extension of the period of limitation of a suit of a particular kind bya 
new Act, cannot revive a right of suit which had already been barred-by 
the repealed Act. 

Section 45 of the Bengal Land Revenue Sales Act, 1859 as it stands at 
present, is the result of many amendments. The section as it was on 
the 4th May, 1859, when Act XI received the assent of the Governor- 
General, provided a time limit of 3 years from the 4th May, 1859, for 
the registration of tenures created before that date, With regard to 
tenures created after the 4th May, 1859, the time limit was 3 months 
from the date of the creation of the tenure. fn 1862 however, section 
4§ Was repealed and re-enacted in another form by Act Ill of that 
year. The Act received the assent of the Governor-General on the 
21st April, 1862 Section 2 of the said Act provided that applications 
for registration of tenures created before the qth May, 1859, were to be 
made within 2 years of the 21st April, 1862, and that applications for 
registration of tenures created between 4th May, 1859, and the 21st 
April, 1862, must be made within 3 months from the atst Apiil, 1862, 
Tenures created after the 4th May, 159, are divided into two classes, 
those created before the arst April, 1862, and those created-after. The 
period of timitation for application for registration of both these classes 
js thegsame, namely 3 months but the starting point is different. In 
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respect of those created between 4th May, 18:9, and 21st April, 1862, 
the starting point is from 21st April, 1862, and in respect of 
tenures created after 21st April, 1862, the starting point is the date of 
creation. » 
Section 48 of the Bengal Land Revenue Sales Act, 1859, contemplates a 


suit between: the grantor and persons claiming under him on the one 


part and the grantee and his representatives on the other. A pur- 
chaser of an entire estale at a revenue sale does not claim through the 
old proprietor who may have created the tenure. He has a paramount 
right. His rights are declared by the main provisions of section 37. 
He who: claims. protection must “bring his case within one of the 
exceptions. If he relies upon exception 3 he will have to prove that 
the tenure had been duly registered; that is, registered in accordance 
with the provisions of the Act dealing with registration of tenures. If 
the tenure has been registered èither in the common or the special 
register, the presumption would be‘that it had been duly registered but 


the revenue purchaser cannot be precluded by any principle of law: 


from showing that it was not duly registered. The fact of registration 


cannot prevent ejectment of tenure-holder in a suit filed by the pur-~ 


chaser. of an entire estale at a revenue sale, if it be shown that the 


tenure-holder -was in fact a mediate tenure-holder. Such a purchaser © 


could also show that the Collector had no jurisdiction by reason of the ' 


breach of section 45 to register the tenure and that the act of registra- 
tion was ultra vires. 


The estimate of the evidence of a witness made by a trial Judge, who had 
seen the witness, is entitled to great weight. He had the advantage 
of seeing the witness, But that does not relieve the appellate Court 
from examining the probabilities and circumstances of the whole case. 
In a case where the story told by the witness is highly improbable 
having regard to the circumstances of the case the Court of appeal 
would be justified in rejecting his testimony. Kumar Narendra 
Nath Roy v. Midnapore Zemindary Company Limited ©... 





holding to A before 1928—Subsequent transfer of remainder to B after 


-— — Tenant of non-transferable holding transfering one area of his 


1928—Landlord getting an order for preeemption against B—Suit for 


ejectment against A— Abandonment—Bengal Tenancy Act, section 87 ; i 
see Re-entry eee eee 


Entry in the Register of Power of Attorney—Weight to be attached — . 


Presumption as to its correctness ; see Admissibility in evidence see 
— in the Register of Power of Attorney is relevant— Evidence Act, Sec. 
35: see Admissibility in evidence F ewe 
Eguitable mortgage, ‘if enforceable for want of registration—Execution of 


subsequent memorandum recording mortgage by deposit of deeds but 


containing operative language relating to loan ; see Registration _ eee 


Estate, entiré, when can be put to sale on default of separate accounts Hace 


Reyénue Sale ` ‘ sh 
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Evidence, estimate of, by trial Court, when can be questioned. by appellate 
Court ; see Ejectment was one 
= , if rightly received —Witness to the adoption proceedings at the 
time of registration of the adoption was tendered but refumed by the 
trial Court as he was Counsel—Appellate Court recording -his evidence 
under Order 41, rule 27, Code of Civil Procedure withcut recording any 
reason ; see Adoption . ‘ve nse 
Evidence Act, Sec. 12 , scope of; see Record-of-rights ce 


a oe 


, Section 35— Entry in the Register of Power of peace: ; see 
Admissibility 1 in evidence 





ee 





~ Register of Power of Attorney ; see Admissibility i in evidence pee 
a — =, Sec. 65 fe) Certified copy—True copy of entry in the 
Register of Power of Attorney ; see Admissibility in evidence ies 








, Sec, 74 (it) and (iii)—Entry in the Register of Power of 
Attorney—Indian ‘Registration Act,-Sec 69; see Admissibility in 
evidence a one 
—, Section 92—Loan incurred by Karta on behalf of 
family—Purpose of loan, if can be shown by oral evidence; see 
Limitation i vee soe 
Executant of promissory note, if personally liable—Executant signing his 
name as director of a company—Body showing that the executant 
promised to pay both in his personal capacity and as director of the 
Company ; see Promissory note ie ane 
Execution—Civil Procedure Code (Act V of 1908), Order 21, rule 16, Pro- 
viso (2)—Assignee of a decree-holder, previously acquiring the interest 
of a fudgment-debtor, if entitled to execute—Assignee paying a 
consideration much less than the decretal amount, if entitled to 
execute'whole of the decree—Transfer of Property Act (IV of 1382), 
objection under, if can be gone into in execution proceeding. 
The phrase ‘decree for the payment of money’ in Order 21, rule 16 of the 








Code of Civil Procedure, does not include a decree for sale in a mort- - 


gage suit. So an assignee of a decree-holder in a mortgage suit is not 
debarred from proceeding with the execution although such assignee 
acquired the interest of. one of the judgment-debtors before the decree 
was assigned in his favour, 

An assignee of a decree-holder receiving the assignment of a decree on pay» 
ment of consideration less than the amount of the decree, is entitled to 
execute for the whole of the amount due under the decree, 

An objection as to the rights of coemortgagors based on section gs af the 
Transfer of Property Act, cannot be gone into in execution proceedings, 
but should be determined in a properly constituted suit. C.K. 
Bezbaruah v. Golack Chandra Begbarua si ie 

w—— — , Erection by assignee of a decree—Dismissed ‘on the ground 
that ‘assignee has no interest— Order of dismissal, if appealable— 
* Civil Procedure Code (Act V of 1908), section 47, sub-section (3). 


Ahn order of the Subordinate Judge dismissing ah application for execution 
e. EE 2 as 2 + 


——y, Secs. 63 (1), 65 (e), 76—True copy of the entry in the ` 
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Execution - (Conid.) : 
on the ground that the assignee acquired no interest under the assign- 
ment comes under ‘sub-clause {3) of section 47 of the Code of Civil 
Procedure and an appeal from such an order to the District Judge is , 
competent: Surja Narain Roy v. Kashinath Roy... "ane 124 
Execution sale— Property outside the territorial limits of the executing s 


Court—Decree for sale in a mortgage suit—Executiug Court, if kas 
power to sell property outside territorial limits—Civil Procedure Code 
(Act V of 1908), section 39, implications of the words ‘may’ and the 
expression on "the application of decree-holdes’’ — Final decree against 
a dead judgment-debtor, if void against his legal representative 
Such decree, if valid against other co-judgment-debtors— Persons 
having interest in equity of redemption left out - Decree, if aholly 
void. 

A final decree against the legal representative of a judgment-debtor 
who was dead at the time of passing the final decree, is void and the 
interest of the legal representative is not affected by tte sale in execu- 
tion of such a decree. 

But such a decree is a valid decree against the other judgment-debtors and 
they cannot impeach a sale on the ground that the decree was not bind- 
ing on the legal representative of a deceased judgment- debtor. l 


Normally a mortgage suit must be instituted against all persons who have 
an interest in the equity of redemption. But if in a mortgage suit the 
equity of redemption is not entirely represented but only some of the 
owners of the equity of redemption are left out without any negligence 
or fault on the part of the mortgagee and a decree is passed on his 
mortgage, such a decree is not a void decree. It is only the right of 
redemption of the persons so left out which is not affected by the final 
decree. Such a mortgagee is entitled to recover his whole dues trom ` 
the shares of those persons who are parties to the suit and in the 
hypothecated properties. 


The word ‘may’ used in section 39 of the Code of Civil Procedure implies 
a discretion in the Court. Such discretion implies a power of refusal, 
not an arbitrary power but a fettered power to be exercised by a judicial 
authority. 

The expression “on the application of a decree-holder’® signifies that the 
discretion is to be invoked by the decree-holder himself. 

Clause (b) of section 39 of the Code of Civil Frocedure deals with a simple 
money decree and the first part of clause (c) witha final decree for sale 
in a mortgage suit. 


The general principle that a Court has no power to take into execution 
property beyond its territorial limits is ‘not based on section 39 of the 
Code of Civil Procedure but on the principle of universal jurisprudence. 
It is founded on the principle that a Court cannot ordinarily issie its 
processes beyond its territorial limits. > 

Büt there is no bar to ä Céurt which passed a dečtée for sale in a moit- 
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gage suit from selling any portion of the mortgaged propertcs situated 
outside its territorial jurisdiction. 

z So, where a decree under execution was a decree for sale ina suit for 
enforcement of mortgage which contained properties situate both in the 
districts of Jessore and Khulna and the Subordinate Judge of Jessore 
proceeded to sell-the property in execution of the decree, situated within 
the territorial limits of the Subordinate Judge, Khulna. 


Held, that the Subordinate Judge of Jessore could sell the property within 
the territorial Jimits of Subordinate Judge, Khulna. Sakti Nath Roy 
Chowdhury v. Jessore United Bank, Ltd. A “ie 

Execution Petition—Fixal decree in respect of a charge— Proceedings for 
rehearing and adjournment petitions -Second application for a final 
decree~—Acknowledement - Indian Limitation Act {IX of 1908), 
Section 19 ~-Step tn aid of execution. 

In order to bring a case within section 19 of the Indian Limitation Act, 
there must be a clear acknowledgment of liability. 

Request by the defendant for adjournment ia a case do not constitute an 
acknowledgment within the meaning of section 19 of the Limitation 
Act. A 

The final decree in respect of a charge on a certain property was passed on 
ard March, 1934. Thereafter in the "proceedings for ‘rehearing under 
Order 9, rule 13 of the Civil Procedure Code, there were certain petitions 
for adjournment, Eventually there was a second application through 
mistake for the passing of a final decree on roth September, 1936, which 
was rejected on roth October, 1926. The application for execution was 
filed on 4th September, 1937 : 

Held, that the application for execution was time barred na the petitions 
for adjournment did not constitute acknowledgment or the subsequent 
application for final decree was not a step in aid of execution of the 
decree. 

A step in aid of execution means an aid in execution of the decree. 

An application for a final decree, after the final decree has already been 
passed cannot therefore be treated as an application to take some steps 
in aid of execution. The Corporation of Calcutta v. Majoor 
Ahmed ame oe 

Extradition— Habeas corfus—Jurisdiction of High Court with regard to 
application for writ in respect of person alleged to be improperly detain» 
ed in custody—Applicalion to be treated as made under Criminal 
Procedure Code ; see Criminal law P ii 

mime me YW arrant—Absence of date, effect of ; see Criminal law due 
ee Warrant—Right of person to whom custody of accused grant» 
ed in warrant to resist application for habeas corpus; see Criminal 








law s.. bbe 

—W arrant, requirements as to form of ; see Criminal law are 

Fact, concurrent findings of, when can be disturbed by the Judicial Com- 
mitte; see Adoption bbe si 
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Factories Act, complaint under —Proce lure to be followed ; see Burden of - 

proof iss we ` 4083 
Findings of fact, concurrent, when can be disturbed by the Judicial Com- 

mittee ; see Adoption axe very ` 397 
Fraud—Noneservice of Notice under section 7 of the Public Demands ' 

Recovery Act ; see Certificate sale one vee 329 
—— —, new case of, if can be pleaded—Allegation based upon a different 

consideration and different allegation ; see Certificate sale ae 329 


Government of India Act, 1935, section 205, duty on High Court imposed ` 
by—Certificate of fitness for appeal to the Federal Court—Determination 
to be recorded ; see Procedure ees ose 564 
Guardian ~Civil Procedure Code (Act V of 1908), Order 32, rules Gy 7 (1)— 
Natural guardian appointed guardian-ad-litem, if can do anything 
without leave of Court—‘Agreement’ what tt implies—Assignment of 
decree from the guardian of a minor without leave, if valid, 


A karta of a Hindu joint family or the natural guardian of a minor who 
has sued as next friend or who has been appointed his guardian-ad-litem 
comes under the control of the Court and his powers as karta or natural 
guardian are controlled by the provisions of law contained in Order 32 
of the Code of Civil Procedure. He cannot in the capacity of karta 
or natural guardian do anything on behalf of the minor which he is 
debarred from doing without leave of the Court. 


The word ‘agreement’ occuring in Order 32, rule 7 (1) of the Tode of Civil 
Procedure means an agreement with a party to the suit and With © 
reference to proceedings in the suit. 


Therefore an agreement with a third party as also of matter outside the 
scope of the suit does not come within the purview of Order 32, rule 7 (1) 
of the Code of Civil Procedure and a natural guardian is not bound to 
take the leave of the Court with regard to such an agreement through 
the natural guardian be a guardian-ad-litem. 


An agreement or compromise entered into in contravention of Order 32, 
rule 7 (1) of the Code of Civil Procedure, would give the minor the right. 
to avoid it and the want of leave of Court would be of no avail to the 
adult parties to the suit. i 

The word ‘receive’ occuring in Order 32, rule 6 of the Code of Civil Proce- 
dure should be taken to mean ‘receive either directly or indirectly.’ 

So an assignment of a decree passed in favour of a minor, from the guar 
dian of a minor without the leave of the Court would be affected by the 
Provisions of Order 32 rule 6 of the Code of Civil Procedure 
Somorendra Nath Mitter v. Ashutosh Roy sia move = UES 

Habeas corpus —Extradition—Jurisdiction of High Court with regard to - 

application for writ in respect of person alleged to -be improperly 
detained in custody— Application to be treated as made under Criminal 





Procedure Code ; see Criminal law To on 270 
—— — , writ of, if can be issued in matters -dealt with by section 
491 of the Code of Criminal Procedure ; see Criminal law „s e —° 270 
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High Court, jurisdiction of, with regard to application for writ of habeas 
corpus in respect of person alleged to bz improperly detained in custody ; 
see Criminal law ees ase 








à — —, single Judge of, has no jurisdiction to deal with application 
for issue of prerogative common law writ of habeas corpus in matters 
dealt. with by section 491 of the Code of Civil Procedure ; see Criminal 
Jaw od: o. ou tee 

Hindu Law—Yoint family — Partition suit—Tao brothers defendants — 
Preliminary decree granting partition —Application shortly afterwards 
by one defendant to Court for separation of his share fram that of co- 
defendanit—Application granted and given effect to in final decree— 
Decision of High Court on appeal that application was made too late— 
Subsequent suit to determine whether defendants’ estates separate— 
Whether previous decision of High Court a bar to finding that estates 
separate. i 

The period which elapses between a preliminary and a final decree in a 
partition suit often being of considerabie duration, the ordinary right of 
a co-parcener to effect a separation of his estate, interest or title—as 
distinct from a partition by metes and bounds—by a proper declaration 
of his desire for severance, is not abrogated by the mere fact that 
he ‘has not claimed to exercise it before the passing of the preliminary 
decree. 

Two of four brothers of a Hindu joint family sued the other members of 
the family for partition, asking for allotment and separate possession of a 
half share of the family property. One half share accordingly fell to two 

_ defendant brothers, R. N, and D, N , the latter at all material times a 
lunatic whose wife was appointed his guardian-ad-litem. Neither R. N. 
nor D. N. included in his pleadings, in the partition suit a demand for 
partition as between themselves., A few days after the preliminary decree 
had been passed in that suit dividing the family property into two parts, 

D. N’s wife petitioned the Court for separation of D. N’s fourth share. 

The Court having granted the petition, a final decree was accordingly 
passed in which a fourth share was alloted in separately to D. N despite 

R. N.'s objection. On appeal, D. N. having meanwhile died, the High 

Court held that the trial Judge was not competent to entertain, after the 
preliminary, decree, the petition for severance of D. N’s share, the 
decision of the High Court proceeding on the general consideration that, 
as the preliminary, decree had nat provided for the separation of D. N’s 
quarter share, the final decree could not make a separate allotment 
in respect of it. During the period of some four years which elapsed 
between the passing of the final decree by the trial Judge and the 
decision of the High Court reversing it, the two branches of D. N. 
and-R. N. acted as if they were separate. In a suit brought by 
R.N. and his son to determine whether D, N’s estate was separate 
from theirs : 
Held, (assuming, which, guare, that, although D. N. was a lunatic at the 
.` time eof partition, he was nevertheless entitled to. a share on partition, 
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Hindu law —( Contd.) : 
not having been born a'iunatic) that the decision of the High Court 
refusing D. N’s application for separation did not conclusively determine 
his status as having a joint estate with R. N., inasmuch as the applica- 
tion was only refused because made too late, and inasmuch as the High 
Court had expressly reserved the question whether D. N's estate was 


separate from that of R. N. with the result that the Court’s decision ` 


had no special reference to D, N’s disability, but would, if a correct 
decision, (which also gware), have been equally applicable had D, N. 


been sui juis and declared formally, after the preliminary decree, his - 


intention to become separate. The expression of intention to effect 


separation of D, N’s estate being sufficiently manifested by the conduct of. 


the parties, including the application for separation made by D. N.’s 


guardian, even though made too late since that application had the . 


approval of the trial Judge and the High Court in the partition 


suit, was accordingly effective to bring about a separation of D. N’s _ 


share. 


Quare, doubting whether, in so far asa Cecree of partition does not contain 
something to sever the estate of co-plaintiffs or co-defendants among 
themselves, they must conclusively be taken to have remained united. 


Ram Narain Sahu Ve Musa mmat Makhna 7 eee aeo 
Hindu public, some members of, if can sue for declaration that the disputed 
property belongs to the idols: see Deity, public ove a. 


—— — public, some members of, suit by, for declaration that the disputed 
: property belongs to the idols-Deity, if necessary party ; see Deity, 
public 
—-—-—~ publie, some members of, suit by, for declaration that the disputed 
property belongs to the idols—Omission to implead the recorded pro- 
prietors of the disputed land ; see Deity, public — - eee 

— --—-— widow, having a widow’s estate, Suit for partition, if maintainable ; 
see Partition 


———— widow, having a widow’s estate, suit for partition—Partition, how to 
be carried out ; see Partition ae asa 
Inamder, minor post settlement, holding under grant of both varams on 
a permanent Kattubadi ; see Landlord i u so 
Income tax, exemption from,”admissibility of a claim to, how determined-; 
see Revenue tee "iie 
Income Tax Act, Section 4 (3) (i Exemption from income tax—Object of 
general public ‘uti/ity—Newspaper left to trustees by Will on trust to 
maintain its liberal policy Political purpose not shown to be ‘the 
dominant purpose of trust; see Revenue eee 





el 





» Section 41—Consent decree in action -over title to 
property—Argument between parties to share tents and profits —Whether 
to be assesscd to tax as managers; see Revenue eee ose 

Indian Arbitration Act, Section 19—Condition precedent : see Arbitration 

Indian Tea Control Act, Schedule Cl. (1)—Initial crop basis figure, how 


determined —Hardship allowance ; see Calculation “a ft 
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Indian Tea Control Act, Section 14 (2) Sch, Cl. (1)—Crop basis of 

1938-39, how calculated ; see Calculation oe eu 385 
Interest, nature of—Title claimed to a permanent under-tenure of a portion 

of a village on a small annual payment ; see Landlord iu is 441 

Irregularity —Lumping the two arrears ; see Revenue Sale a, ade 451 
° Judge, single, of High Court, has no jurisdiction to deal with application 
for issue of prerogative common law writ of kabeas corpus in matters 
dealt with by section 491 of the Code of Criminal Procedure : see Crimi- 

nal law aco one 270 
Judicial Committee, when can disturb the concurrent findings of fact ; 

see Adoption re a 377 


Jaudgment-debtor, if can claim compensation for non-removal of structures 
by decree-holder—Decree for ‘kas possession containing order for 
removal of structures within a certain time by the judgment-debtor and 
on failure to be removed by the decree-holder, cost to be paid by 
judgment-debtor—Judgment-debtor not complying with the order— 
Delivery of possession to decree-holder ; see Decree-holder, right of ... 598 
» if can compel decree-halder to remove the structures 
Decree for khas possession containing order for removal of structures 
within a certain time by the judgment-debtor, and on failure they will 
be removed by the plaintiff, cost to be paid by judgment-debtor—Judg- 
ment-deb‘or not complying with the order—Delivery of possession to 
decree-holder ; see Decree-holder, right of sas gia 598 
—— -~ — —, if can remove structures after the time limited by decree 
- =— Order not complied with, within the time—Delivery of possession to 
decree-holder ; see Decree-holder, right of ous sa 598 
— + m, if precluded from filing an objection against an exparte 
order for transfer of a decree~No appeal preferred against such order— , 
Appeal barred by limitation ; see Decree, execution of wat Sés 438 
—--————, legal representative of, interest of, if passed by sale in 
execution of decree - Death of judgment-debtor before the passing of 
final decree ; see Execution sale see see 47 
Jurisdiction —Award passed under Co-operative Societies Act~Proper 
appointment of arbitrator essential— Fundamental rules attaching 
restraint to the exercise of authority by the arbitrator mandatory— 
Violation nullifies the award ; see Ultra vires ‘a ae 492 
———————Civil Court, if can interfere with an award passed by an arbi- 
trator under scction 43 of Co-operative Societies Act—Award erroneous 
on the face of it on the ground of limitation ; see Ultra vires ive 489 
Karta of a Dayabaga joint family, position and powers of ; see Limitation 572 
——— of a Hindu joint family or the natural guardian of a minor, if comes 
under the provisions of O. 32 of the Code of Civil Procedure—Karta 
sued as next friend or appointed guardian- ad litem ; see Guardian ne 115 
Kist in arrear— Right to pay, when extinguished ; see Revenue Sale eee 451 
Land — Compulsory acquisition —Assessment of compensation—FPrinciples— 
Acqutring authority only possible purchaser of potentiality of land— 
Assessment same as if several possible purchaser — Potentiality of land 


/ 





—— 
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to be considered—Value of land after exploitation not to be considered 


— Land Acquisition Act (Iof 1894), section 24(5). 


The principle that, where land is acquired compulsorily ‘under statutory 
powers, the compensation payable to the owner shalt be ascertained by. 
reference to the price which a willing vendor might reasonably expect to 
obtain from a willing purchaser is applicable even where the only 
possible purchaser of the potentiality of the land to be acquired is the 
person or authority clothed with the statutory powers of acquisition, and 
accordingly the assessor must in such a case ascertain to the best of his 


ability the price that would be paid by a willing purchaser ; to a willing ` 


vendor for the land. with its potentiality in the same way as he would 
ascertain it in a case where there were several possible purchasers; and 
he is no more confined in the former case than he would be in the latter. 
to awarding as compensation the value of similar land stripped of the 
potentiality attached to the land in question. 


The provision in section 24 (fifthly) of the Land Acquisition Act, 1894 
means no more than that the land must be valued as it stands at the date 
when the owner is notified under the Act of «the intention to purchase it 
compulsorily, and not as it will stand when it has been acquired and when 
its potentiality has been exploited. The provision does not, however, 
mean that the possibility that a particular purchaser of land will give 
a higher price for it by reason of its possessing a special adapt- 
ability must be disregarded merely because the land will be 


than it would be if left in the hands of a vendor unable to exploit it. 
The land must be valued at the sum which the acquirer would in a 
friendly negotiation be willing to pay on the date of negotiation in order 
to exploit the Jand for the purposes which he has in mind.. Sri Raja 
Vyricherla Narayana Gajapaturaji Bahadur Gard: v. The 
Revenue Divisional Officer, Vizagapatam eae an 


-—-—, portion of, in respect of which proceedings under Land Acquisition, 
Act have been taken, if can be abandoned by acquiring authority j‘see 


Appeal vee oer 
Lands, if thrown into common ies rere of actual user; see 
Partition. wee ees 


Land Acquisition Act, section 18—Decision on reference, if vitiated by the 
fact that the result is expressed in two decrees and an order for payment 


out of the compensation money to a specified party, instead of in an . 
award ; see Res, judicata ase eae, 


=-=, section 18 sub-section (1)—Application, if to, be 
accompanied by actual particulars of the applicant’s objections; see Res 
judicata ate vee 











——~ —~—, section 24 (Fifthly’, meaning of ; see Land eee 








Landlord--Madras land tenure—FPerson holding part of village on under- -~ 


tenure for small annual payment— Whether a “Landholder a 
\ 


more valuable in his hands when he exploits that adaptability — 
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Landlord=—(Conid.) : 
Whether entitled to eject ryots ~Madras Estates Land Act (1 7 1908), 
Sections 6 and 9. 


A minor post settlement inamdar holding undér a grant of both varams on 


a permanent kattubadi is a landlord within the meaning of the Madras 
Estates Land Act, 1908. 

Accordingly where the title of certain plaintiffs, if made out, was to a 
permanent under-tenure of a portion of a village on a small annual pay- 
ment (by whatever name described) : 

Held, that the interest claimed clothed the plaintiffs with the character of 
landowners, and put the cultivating tenants under them in the position of 
ryots to whom sections 6 and 9 of the Act of 1¢oS applied. Sri Nadim 
palli-Narayanaraju v. Yennamsetti Suryanarayudi es 

———- — — and tenant ~Ten years’ lease— Notice to quit at end of period 
—TZenant’s claim for compensation for  structure— Tenant ” 
— Death of lessee—Tenancy taken over by sons— Whether new tenancy 
created ~Madvas City Tenants’ Protection Act (li of G22) sections 
103), 204). 


By section 1(2) of the Madras City Tenants’ Protection Act, 1922, the Act - 


is only to apply to tenancies created after the act came into force. 

By section 2(4) the word ‘‘tenant’’ is defined as including “the persons who 
continue in possession after the termination of the tenancy.” 

Certain land in Madras was leased for 10 years from October 1, 1912. 
Before the expiry of the lease, the lessor and lessee made an agreement 
for a fresh lease for ten years at increased rent. The formal lease for 
that period expiring on September 30, 1932, was executed on February 
1, 1923 after the Madras City Tenants’ Protection Act of 1922, had 
come into force. On the lessee’s death in 1990, his sons became tenants 
in his place. The lessor having in: January, 1933 instituted a suit 
claim.ng possession of the land, the lessees relied on the Act of 1922 as 
being applicable to the case : 

Held, that the Madras City Tenants’ Protection Act of 1922 was not 
applicable, the lessees not being tenants continuing in possession without 
a tenancy title alter the termination of the tenancy of 1912, such terants 
alone being included in the words “persons who continuing in possession 
after the termination of the tenancy,” and the tenancy ending in 

' September, 1932, being notwithstanding physical certainty of possession 


of the Jand a new tenancy created in September, 1922, that was after l 


the Act came into force, and not a mere continuation of the tenancy 
created in 1912. Ranganatham Chetti v. M. Ethirajulu Nayuda 
Landlord and tenant, implied relation. of=Squatters—Person settling 
cultivator on land, if tena t= Eeron » having no right in the land ; see 
Tenancy ias Sii 
Landiord’s right of re-entry on abandonment of a non-transferable holding, 
if curtailed by Bengal Tenancy Act, section 87 (after amendment in 
1928) ; see Entry as ny 
Law, question of— Object, if of general public utility ; see Revenue ees 


44r 


507 
135 
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Lease—Hindu widow, lease by—Reversioners challenging the validity of= 
Ratification by the reverstoners—Lease binding on the reversioners 
but found to be not for the benefit of the estatemRemedy of the 


lessee =~ Mesne profits and refund ef Deposit—Calculation, how to 


be made. 


The onus is upon him who sets up the validity of a lease granted bya ~ 


purdanashin lady to prove that she understood the nature and effect of 
her act. 

But where no plea challenging the validity of a lease was made in the 
defendant’s written statement and no complaint was made by the lady 
during her life time and she had received and enjoyed the benefit of the 
rent fcr a number of years before her death it is not open toa party to 
rely upon such a plea and no such plea could be entertained by the 
High Court cr the Judicial Committee. 


A lease by a Hindu widow was granted for a certain term, The lease also 
provided for certain sum to be deposited by the lessee. The lease was 
found to be not prudent or beneficial but it was found that it was 
binding on the reversioner having been confirmed by them. The lessee 
was thereafter dispossessed and the suit was instituted by the lessee 
claiming mesne profits from the date of dispossession until the termina- 
tion of the lease and a return of the deposit made in respect of rent at 
the beginning of the lease : 


Feld, that the lessee was not entitled to a return of the deposit or any part 

of it but he was entitled to take an account of the mesne profits to the 

i difference between the rents which would have been received by the 
the reversioners had the lessee being left in possessiou and the amount 
which the reversioner in fact received whether in money or kind or 
otherwise by reason of their possession of the estate. Jugal Kishore 
Narain Singh v. Charoo Chandra Sur S om 


———— granted by purdanashin lady, validity of—Burden of proof; see 
Lease ; aay ace 
u=—-——, invalidity of, plea as to, if can be entertained—No plea challenging 
the validity of lease made in the defendant’s written statement—No 
complaint made by the lady—Receipt of rent for a number of years ; 
see Lease f oe ove 
Legal representative of judgment-debtor, interest of, if passed by sale in 
execution of decree—Death of judgment-debtor before the passing of final 
decree ; see Execution sale siu ose 


Lessée, remedy of—Lease by Hindu widaw~Lease binding on the rever- 
sioners but founa to be not for the benefit of the estate—Ratification by 


the reversioners ; see Lease >o wi eco | 


———-——, remedy of —Mesne profits and refund of deposit~Calculation, how 
to be made—Lease by Hindu widow binding on the reversioners but 
found to be not for the benefit of the estate ; see Lease cae ove 

Limitation—Claim for cess under the Bengal Sanitary Drainage Act; see 
Cess : : KIT stg 
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Limitation —Extension of period of limitation of a suit by a new Act, if can 
revive a right of suit which had already been barred by the repealed 
Act ; see Ejectment ee eee 

———- — — Indian Limitation Act (IX ef 1908), Section 21, Sub- 
section 3 (b ), applicability and meaning of ~Loan incurred by Karta 
on behalf of the family—Purpose of loan,if can be shown by oral 
evidence, : 

Section 21, sub-section 3 (b) of the Indian Limitation Act will be attracted, 
if the fact that the loan has been incurred on behalf of the family has 
been established on the evidence and if the acknowledgment or part 
payments of the principal or interest had been made and endorsed by the 
Karta, 

When a loan has been taken and is evidenced by a document oral evidence 
should not be excluded to show what the purpose of the loan was when 
the document is silent on the point. By such oral evidence the terms of 
the document are not varied. Kistur Chand Tewari v. Babu 
Rajani Kanta Mukherjee ss ss 

Indian Limitation Act (IX of 1608), Schedule 1, Article 1tA, 
applicability of —Order for possession and delivery of possession under 
order 21, rule G6 of the Code of Civil Procedure, (Act V of 1908): 
Symbolical possession, if amounts to dispossession—Finding of fact in 
a proceeding under order 21, rule rco of the Code of Civil Procedure, 
tf ves judicata. 

In order to attract the operation of Article 11A, Schedule I of the Indian 
Limitation Act, it must be shown that there was an act of dispossession 
by the decree-holder or aucticn-purchasér. 








Where lands the subject-matter of a decree are in possession of tenants and 
are sold in execution of decree and the decree-holder purchaser obtains 
possession under order 21, rule 96 of the Code of Civil Procedure, such 
an order for delivery of possession wou'd not amount to disposses- 
sion within the meaning of Article r1A, Schedule I of the Limitation 
Act. 


A finding of fact in a summary proceeding under order 21, rule 100 of 


the Code of Civil Procedure, would not be res judicata ina subsequent 
suit. Bisweswar Banerjee v. Naba Kumar Singh Dudhoria ... 


Limitation Act (IX of 1008), Schedule I, Article 120—Right of 
junior co-sharer to demand: actcunts from Karta while the properties 
are still jotnt—Suit by junior co-sharer in a Dayabhaga family against 
Karta without partition—Running of. time—Position and powers of 
Karta of Dayabhaza joint family, 


a 





In a Dayabhaga family a junior co-sharer has the right to demand accounts 
from the Karta .while the properties are still joint and on refusal can 
enforce it by a suit without praying therein for partition of the joint 
estate, 


A suit for accounts by a junior co-sharer in a Dayabhaga family against 
the Karta without partiticn is governed by Article 120, Schedule I of the 


641 


PAGE. 


218 


281 


a n mas r . è 
642 THE CALCUTTA LAN JOURNAL, ~{Vou, LXX: 


Limitation -(Conéd.) : 


Limitation Act of 1908 and limitation runs from the time when ‘the | 


demand for accounts is refused. ee 
The powers of a Karta of a joint family are very wide. He is not merely 
the collecting agent and custodian of the family property and funds. 
He is no doubt under a liability to account, but the measure of that 
liability is different from that of an agent, trustee, executor, adminise 
trator, partner or mere co-owner. He is liable to account for what he 
gets in and not for what he ought to have got in with greater skill and 
diligence. He has a wide discretion in spending family funds and that 
discretion is limited only by considerations of family necessity. He can 
spend more on one branch than on another, although the shares of 
both the branches in the family properties be equal. In short, the posi- 
tion of a Karta cannot be defined in terms of any jural relationship 
known.to the western jurists, The Karta is under no obligation to render 
accounts to the co-owners at the end of edch succeeding year or even for 
any period, unasked. His liability amounts to this, and no mote, namely 
that when asked for to furnish account he must comply. Such. being 
his obligation, the corresponding right of his co-sharers is the right to 
make a demand for accounts from him. Benoy Krishna Ghosh 
Chowdhuri v. Atul Krishna Ghose Chowdhurli 


i 


Limitation Act (IX of 1903), Schedule I, Articles 142, t44— 
Waste land = Presumption, 





Where the plaintiffs evidence of possession was unsatisfactory, but the 


allegation was that a large portion of suit lands were Patit, the apptice- 


ability of presumption that possession follows title depends upon the 
examination of facts, 
Treating the present case as one under Article 142, Schedule I of the 
Limitation Act, 103, it is to be determined whether having regard to 
the evidence as to the nature of the land and the possession, the plaintiff 
was able to establish actual or constructive possession within the statu- 
tory period. In this case the lower appellate Court considered the 
question whether the defendants proved adverse possession for more than 
12 years treating the case as one under Article 144 of Schedule I of the 


Limitation Act. Dewan Aptabur Raja ‘Choudhury v. Tara l 


Prasanna Ray Barman 


ES 


eae eq 


Suit for setting aside a certificate sale instituted more than a 
year after the delivery of possession ; see Certificate sale „e. - i 
Limitation Act, Section 18—Time, if extended against certificate-holder— 
Fraud alleged against a person managing the property sold under Public 
Demands Recovery Act ; see Certificate sale 


= - -= 





——, Section A EEA of biyere for 
adjournment of case; see Execution 5 


Trana 








—=—; Section tge=There müst be a clear atkoówledgmeni of 
liability ; see Execution 


‘ . 
ed 





Limitation 


ate aqe ot 


s.b ett. 


‘~—, Section 21. sub-section 3(b), where applicable; seè- 
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Limitation Act, Section 28— Appreciation of true effect by the primary 
Court Appellate Court, if can consider the question of limitation 3 see 
Burden of proof ia des 

~———!, Schedule I, Article 11A—Symbolical possession given 

under order 21, rule 96 of the Code of Civil Procedure to decree-holder 








e —auction-purchaser, if dispossession ; see Limitation aes oo 
— —: » Schedule I, Article 11A, when - applicable ; see Limita- 
tion ene eee 





=, Schecule‘I, Article 1:0—Suit for acccunts by a junior co- 
sharer ina Dayabhaga family against Karta pitnou partition==Limita- 
tion, when pies ‘to run ; see Limitation. see eee 
» Schedule J, Article 142—Evidence as to nature and posses- 
sion of land—Burden of proof—Actual or constructive possession ; see 








Limitation © . sia ae 
Local Self-Government Act, Section 73—Title of the District Board i in 
i the land ; see Record-of-rights i i uss 


Madras City Tenants’ Protection Act, 1922, if applicable—Lease for 
10 years—Agreement for fresh lease 10 years before the expiry of the 
lease— Fcrmal lease executed after the coming into force of Madras City 
Tenants’ Protection Act, 1922—-Death of lessee and succession of his 
sons ; see Landlord and tenant iia se 

Madras Estates Land Act, Sections 6, ¢—Minor post settlement inamdar 
holding under a grant of “both varams on a permanent Kattubadi ; see 
Landlord `` bes Swe 

Madras High Court, Appellate. Side Rules, Rules 2 and 2A, apply to an 
application for directions under section 491 of the Code of Criminal 


Procedure —Single Judge of High Court has no jurisdiction to deal with - 


application for issue of prerogative common law writ of habeas corpus in 
matters dealt with by section 491 ; see Criminal law iis See 
Magistrate, if can obtain custody of accused persons— Extradition warrants 
for offences punishable under sections 409, 418, 420, 477A, 109, 114 
Indian Penal Code—Single Judge of High Court issuing order nisi for a 
writ of kabeas corpus in respect of persons named in the warrants ; ; see 
Criminal law jia ii 
Manager of a Hindu joint family —Voluntary transferee offsuch manager, if 
can impeach alienation by mortgage of his undivided interest ; see 
Mortgage “as ese 
Marriage, dissolution ap Chavies of adultery = Riran. 

The purpose behind the principle of retraction is to give the husband a 
locus pænitentiæ before thé marriage is dissolved.. The object is to 
re-establish = cordial relationship between husband and wife. The 
retraction, therefore, must be bona fide and not a mere device for defeat- 
ing the suit, 


The words in the written statement filed by the defendant (husband), 
If it'be proved by the just decision of the Court that the defendant 
_ brought the criminal cases against the plaintiff by making false accusa- 
tion’ #Bainst-her, the defendant withdraws all those accusations (of 
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Marriage —(Contd.) : 

adultery) made in those written complaints against the plaintiff and the 
defendant retracts those accusations expressing heartfelt regrets for 
them," imply that the retraction is dependant upon the finding of the 
Court that the charge is false: there is thus, no admission by the defen- 
dant in kis written statement that he has made the accusation falsely 
rendering bimself liable to punishment, and hence the retraction is not 
proper and unconditional . 

The retraction made by the husband in his written statement, “ Even if 
the accusations made against the plaintiff in the petitions of complaint 
filed by this defendant are found to be true this defendint withdraws 
those charges unconditionally,’ is of no help to the defendant and if 
the accuSation is true there is no cause of action for the suit. 

The retraction in the depcsition of the husband cannot also be availed of 
because it was made after the commencement of the hearing of the suit: 
Shamsannessa Khatun v. Mir Abdul Mannef s. “at 

Merchant Shipping Act, Section 2, clause (8)—-Ship—Tug vessel used in 
navigation and propelled by steam in the river Hughli; see 





Attachment eve om 
~-= er- —— —- — , Section 5'2) (c)—Seagoing ships—Tug vessels 
used in navigation and propelled by steam in the river Hughli: see 
Attach ment | eee ass 














» Section ‘62 (a)— Wages, if can be attached—Tug 
vesse! used in navigation and propelled by steam in the river Hughli— 
Driver on a Tug vessel ; see Attachment ; nas eee 

` Merger— W hole raiyati interest acquired by proprietor in shares— Purchase 
of the shares in raiyati notin proportion to the shares in proprietory 
interest— Bengal Tenancy Act (VII of 1885), section 22, sub- 
section (1). 

Where the purchase of the enlire raiyati interest by the proprietors is 
complete there would be merger of the raiyati and the proprietory 
interests and section 22, sub-section (1) of the Bengal Tenancy Act 
would he applicable, Section 22, sub section (1) of the Bengal Tenancy 
Act. does not exclude the case when the whole raiyati interest has been 
acquired by the proprietors, though not in proportion to their shares in 
the proprietory interest. Asad Ali v. Wahed Ali Hazi ... ‘sa 

Mortgage—Mortgage of undivided share of immoveable property —Equity of 
redemption vesting in mortgagor’s heir subject to charge for main- 
tenance of mortgagor's widow— Partition suit— Property purchased 
by mortyagees at execution sale-Mortgagees not successors-in-title 
to mortgagor's heir— Mortgagee’s rights, when made parties to parti- 
tion suit. 

A mortgagor mortgaged an undivided share of certain immoveable pro- 
perty, and died intestate leaving a widow, a daughter, and a son, B, 
the latter being liable to maintain the two former out of any properties 
devolving on him as the mortgagor’s heir,- The mortgagees, having 
obtained a final decree gf sale, themselves purchased the property’ at a 
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Mortgage~—(Contd.): 

time when, ina partition suit in respect of the estate of which the 
mortgaged properties were part,a decree had been passed allotting his 
share to B in-severalty subject to his mother’s and sister’s maintenance 
charges. An application made on April 12, 1930, by the mortgagees, 
after the sale, to be made parties to the partition suit was dismissed by a 
Subordinate Judge, on the ground that such a step was then unneces- 
sary, but a Division Bench on appeal ordered that the mortgagees 
should be added as parties “as from April 12, 1930,..0.00...the procee- 
dings taken before the said April 12, 1930, being binding upon them 
just as much as they would be binding upon their predecessor in 
interest.” The Commissioners of partition having in 1934 allotted 
certain of the properties forming part of B’s th share to the mortga- 
gees, but subjzct to a charge for th2 maintenance of the mortgagor’s 
widow and daughter, the mortgagees successfully objected before the 
Subordinate Judge, but the High Court on appeal ordered the proper- 
ties in question to be sọ charged, and settled the final partition decree 
accordingly, the Court acting on the strength of the order of the Division 
Bench of July 14, 7970. 


Held, (a that the mortgagees, having purchased the th share free from. 


encumbrances, acquired both the title of a mortgagee and the equity of 
redemption, with the result that they were not mere successors of B as 
owner of the equity of redemption, and they had an interest as complete 
owners which he had never possessed, and that it was accordingly at 
no time correct or sufficient to regard B, as the mortgagecs’ 
“predecessor in title’, and that therefore no decision charging B’s 
interest had ary bearing in the mortgagees’ rights either before or after 
the execution sale; tb) that the partition suit became defective as 
regarded the th share as a result of the execulion sale, there being no 
longer-before the Court any party with an interest in it: (c) that the 
order of July 14, 1930, accordingly need not be construed, contrary to 
the rights of the parties, as holding that after the execution sale the 
widow and daughter had the same rights against the purchasing mort- 
pagees as they had had against B’s interest in the equity of redemp- 
tion ; and accordingly. (d) that the mortgagees took the 4th share free 
from the maintenance charges in question, Jadunath Roy v. 
Parameswar Mullick l ese iis 


——— — by manager of joint Hindu family~Such mortgage, if can be 
impeached by the auction-purchaser of such mortgagor's interest. 

A mere voluntary transferee from the manager of a Hindu joint family 
cannot impeach the alienation by way of mortgage of his undivided 
interest : k 

But in a suit brought by. the. mortgagee an auction-purchaser. of the morte 
gagor’s interest can impeach the validity of such mortgage on the 
ground of want of legal necessity. Lala Chunni Lal v. Udai 
Prakash ! l ase see 
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Mortgage decree, if valid— Equity of redemption, not entirely represented ~ 
Negligence or fault on the part of the mortgagee ; see Execution 


sale ene Cy) ` 





— — of immovable property by deposit of title deeds — Execution of 
subsequent memorandum recording mortgage by deposit of deeds but 
containing operative language relating to loan ~Mortgage, if enforceable 
without registration ; see Registration das ood 
—~ suit~—Parties ; see Execution sale eee ae 
- suit, assignee of decree-holder in, is not debarred from proceeding 
with execution although such assignee acquired the interest of one of 

the judgment-debtors before the decree was assigned in his favour ; se 
Execution eee eee 
Mortgagee, if can recover his whole dues from the shares of persons par- 





Drina 





' ties to the suit and in the hypothecated properties —Equity of redemp- - 


tion not entirely represented —Negligance or fault on the part on the 
Mortgagee ; see Execution sale ave ene 


Mortgage of undivided share of immovable property —Equity of redemption 
subject to charge for maintenance of mortgagor’s widow —Mortgagee 
purchaser of mortgaged property pending partition suit—Mortgagee, if 
liable for maintenance of mortgagor’s widow ; see Mortgage Ba 


Mortgagee, right of—Mortgage of undivided share of immovable property 
—Mortgagor dying intestate, leaving widow and son—Mortgagor’s 
heir liable to maintain his widow mother=Mortgagee purchased the 
mortgaged property atatime when, ina partition suit in respect of 
the estate of which mortgaged property was part, a decree was obtained 
allotting the share to the son subject to his mother’s maintence charges 
—Son, not a ‘predecessor in title’ : see Mortgage sie is 








> right of—Suit for redemption by a person not made party in 
the previous mortgage suit—Decree, form of ; see Cro3zs-objection eee 


, tight of, when made party to partition suit—Mortgage of ure 
divided share of immovable property—Death of mortgagor intestate — 
Mortgagee’s purchase of mortgaged property pending suit for partition ; 
see Mortgage ; one see 

Murder—ZJndian Penal Code (Act XLV of 1860., Sections 34 and 300 exceps 








tion g~—Accused bringing himself within the fourth exception of ' 


Section 300, Indian Penal Code— Principle of common intention, if 
applicable. 

When an accused brings himself within the fourth exception to Section 300, 
Indian Penal Code, there is no scope for the application of the princi- 
ciple of common intention as contained in Section 34 of the Indian Penal 
Code against him at all. Asmat Sheikh v. The King-Emperor ... 

Nazir, breach by, if an illegality ; see Sale ie “ea 
holding the sale on a day other than that specified in the sale procla- 
mation ~ Nazir postponing the sale owing to the absence of the presiding 
Judge~—Court not having taken the sale out of the monthly sales ; see 





Sale ces oe ® 
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Newspaper left to trustees by will on trust to maintain its liberal policy== ` 
Surplus income to be used in improving newspaper—W hether an object of 
public utility ; see Revenue l AT i 183 
Notice— Bengal Municipal Act (XV of 1932), section 535 - Notice, if to men» 
tion all the relie/s claimed in the suit, 
A notice under section 535 of the Bengal. Municipal Act will not be bad 
simply because it omits to mention all the’ reliefs claimed in the suit. 
Municipal Commissioners.of Nabadwip Municipality v. Satish 
Chandra Modak aes oe > q 
Notification-by the Government under the Land Acquisition Act for the è 
purpose of expropriating the owners of the buildings if valid- Notifica- 
tion for the acquisition only of buildings on the land and not of the 
land —Land held on Cantonment tenure ; see Acquisition of land ase 834 
Order dismissing an application for execution on the ground that the 
assignee acquired no interest under the assignment, if appealable ; see 
Execution aes ase E24 
Part performance by transferee and possession taken—Contract of sale with- 
out conyeyance— Sale with completion of title to other transferee— 
Action by first transferee for declaration that secend transferee is with- 
” out title to property, if maintainable ; see Transfer of property ere 483 
Partition—Hindu widow, right of, to maintain a sutt for partition — 
Foint property Property purchased in thé name of one co-sharer— 
Previous partition—Property thrown into common steck—Such pro- 
perty, tf to be again treated joint—Reveuue paying property, how to be 
partitioned. 
A suit for partition by a Hindu widow. having a widow’s estate is maintain- 
able ; - l 
The partition should be carried out as not to affect tke rights of rever- 
sioners. , a : 
In order to ascertain as to whom a share ina property purchased in the 
name of one co-sharer belongs, the best test is to trace the source of the 
purchase money and although a property stands in the name of .one co- 
sharer, if it is found that it was acquired for the family out of the family 
funds the property would still be joint.: 
A property can be treated as joint property in spite of the fact that there 
was a.Pfevious partition, if it is proved that it was again thrown into 
the common stock, 
In order to ascertain whether the lands were thrown into the common 
stock evidence of actual user must be looked into. 
In the case of revenue paying properties the partiticn is to be effected by 
the Collector or his subordinates. If the Collector declines, then the 
Court will appoint a commissioner to partition the same by metes and 
bounds. Ranada Kishore Roy v. Swarnamoyee-Debi ads 355 
=, how effected in case of revenue paying properties; see Pat- 





tion sae ses 355 
— » how to be carried cut—Hindu widow, having a widow’s estate, 
sujt: for partition by ; see Partition obs tee 355 


A 
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Partition suit, for, by Hindu widow, having a widow’s estate, if maintain D 


able ; see Partition ve us 





— suit—Preliminary decree granting partition—A pplication shortly 


afterwards by one defendant to Court for separation of his share from’ 
that of co-defendant— Application granted and given effect to in final” 


decree—Decision in appeal that-application was made too late —Suit to 
determine whether defendants’ estates separa te— Whether previous 
decision of appellate Court a bar to finding that estates separate ; see 
Hindu Law sii wae 
Partition suit, compromise decree in, was obtained by fraud and for re- 
partition--Suit for declaration Value of relief ; see Valuation “ mal 
——-— suil, decision in, if binding—Death of mortgagor, intestate— 
Morgagee purchased mortgaged property pending partition suit—Suit 
for partition, decision in, charging mortgaged property for maintenance 
of son's mother—Mortgagee, if bound to maintain ; see Mortgage 


Partnership, new, if can sus—Mortgage granted by partnership ~Dis- ° 


solution— Unregistered assignment of partnership property to new 


‘partnership by retiring partners—Amendment of plaint. by adding ‘ 


retiring partners as co-defendants with mortgagor—Duly registered 


v 


355 


171 


158 


546 


assignment of partnership property executed by metiring partners i 


pendente lite ; see Procedure 


Penal Code, Section 300 Excep, 4—Principle of common intention contained’ 


in section 34, if applicable ; see Murder oe nae 
Person settling cultivator on land, if tenant—Person having no right in the 
land ; see Tenancy a sas 
Plaintiff, if to be allowed to make a new case of fraud based upon a different 
consideration and different allegation ; see Certificate sale „e veh 
Plea as to invalidity of lease, if can be entertained -No plea challenging the 
validity of lease made in the defendant’s written statement—No 
compiaint made by the ae SP of rent for a number of years ; 
see Lease eee ove 
Possession, suit for—Purchase in mortgaye suit~No defence of title 
of tessee—Civil Procedure Code (Act V of 1G08), section 11 Expl, 4— 
Constructive res judicata— ‘Ought’ — Proper and necessary party— 
Deciston as regards paramount title in mortgage suit— id ie 
Transfer of Property Act (IV of 1882 ), sections 7o, r1(d— 
Accession, 
The plaintiff, who was a mortgagee and purchaser in the mortgage sùit 
brought by him, sued for recovery of possession of the land in suit. 
The defendant, who held a tenancy undet the mortgagor long before 
the mortgage in favour of the plaintiff did not set up his tenancy right 


now claimed: by him in the mortgage suit, though made a party in the 


suit : 
Held, that the deus in the mortgage suit could not bat the defence of 
the defendant under the rule of constructive res judicata. 
Per Curiam: In this case as there was no question that the defendant 
ought to have raised his claim as lessee in the mortgage suit, the only 


i 261 
269 
135 


329 


402 
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Possession —(Contd.) : 
question was whether the mortgagee had distinctly alleged in his plaint 
a case in derogation of the title of the defendant as lessee. Though the 
defendant was a proper party to the mortgage suit as purchaser of the 
equity of redemption, there was nothing in the plaint to suggest that 
his title, if any, as tenant Was challenged. 

Per Mukherjea, F.: A person may be a necessary party to a mortgage 
suit but if in another capacity he claims a title independent of the 
mortgage, he is notin that capacity a proper party to the mortgage 
suit. 

Per Curtain + This case ts not governed by the law of merger, eithet 
under section 111 (d) of the Transfer of Property Act or under the 
general principle, 

Per Roxburgh, F.: In the case of a mortgagee of a lessor’s interest, the 
question is more likely of accession unde? sectidn 76 of the Transfer of 
Property Act than of mergér; but in the present cdse as the lessee 

‘acquired'the equity of redemption, it is not governed by that section. 


Suraj Chandra Mondal v. Beharilal Moadal wee e 
Possession continued by some of “the heirs of trespasser, if possession on 
behalf of the whole ; see Title a s.. 


Possessory right of trespasser, if heritable and transmissible ; see Title ... 
Power of Attorney, register of, entry in~Weight to be attached —Presump- 
tion as to its correctness ; see Admissibility in evidence ... eee 
Preference —Joint and separate brother—Dayabhaga School of Hindu Law 
—Brother dying leaving a joint and, a separated brother ; see 
Annuity a vos 
Presumptlon—Requirements of Calcutta Muncipal Act, if complied with— 
Written permisssion by Corporation to erect a new building ; see Declara- 
tory suit ive eee 
+ Tenure registered either in the common or the special register 
—Revenue purchaser, if precluded from showing that the tenure was 
not duly registered either in cOmmon or special register ; see Eject- 








meht see ous 
rene » applicability of Large portioa of land, Patit—Plaintiff’s evi- 
dence of possession, unsatisfactory ; see Limitation se nee 


` Privy Council, appeal to, if competent—Absence of a granting or with- 


drawing by High Court of a certificate with reference to section 205 
of Government of India Act, 1935—Case raising interpretation of 
Order in Council made under Government of India Act, 1935; see 





Procedure eee sue 
e , discretion of, to hold that special leave ought not to have been 
given~—Provincial legislature ; see Procedure | sii sii 


Procedure—Case raising interpretation of Order in Council made under 
Government of India Act, 1935—Certificate for appeal to Federal 
Court not mentioned in decree of High Court—Appeal to Privy 
Council, whether competent —Government | of india Act, 1035, sec- 
tion 265. 

Section 205 of the Government of India Act imposes on the High Court 


549 
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Procedure —(Contd.) : 
the duty in every case of considering and familo. ‘as part of its 
decree, whether to give or withhold a certificate of fitness for appeal 
tothe Federal Court. That determination, whether it involves the 
granting or withholding of a certificate, should be recorded. not e 
only for the information of the parties but also for that of the Federal 
Court or the Board with regard to their jurisdiction to entertain -an 
appeal, oe ` 

A suit was instituted in which an order was sought for appointment of 
the Official Trustee of Bengal to be trustee of a deceased man’s estate . 
under section 10 of the Official Trustees Act, 1912, which Act was 
amended by the Government of India (Adaptation of Indian ` Laws) 

Order, 1937, made by virtue of section 293 of the Government of India 
Act, 1925. Neither fromthe judgment of the Appellate Bench dealing 
with the suit, nor from the order of the High Court Bench which 
certified the case as fit for appeal to His Majesty. was there any incica- 
tion whether the Court had considered section 205 of the Act of 1935. 
The appeal having come before Privy Council, a preliminary objection | 
was raised, that it was incompetent : 

. Held, that the appeal to His Majesty was incompetent in the absence.ofa _ 
granting or withholding by the High Court of a cerlificate with reference 3 
to section 205 of the Act of 1935, but that the appellant should beat SA 
liberty, if the High Court should subsequently make an order withhold- 
ing a certificate under the section, to apply to His Majesty in Council to 
have the appeal to His Majesty restored Errol Mackay v. Oswald 

. Forbes l m we =, 566 

—_— ~Debt —Surety Work done by contractor for institution not 

paid for—Withirawal of claim against retiring trustees but not 
against surety ~ Effect— Whether debt discharged because further claim 
against retiring trustees barred —Contractor's rights reserved by conti- i 
nuing action against surety— Whether surety liable—Code of Civil Pro- 
cedure, (Act V of 1938), Order 23, rule 1—Indian Contract Act (IX of 
1872), sections 2 (j). 134. 139 
The plaintiff was a building contractor to whom a certain sum was due for 
work done for the trustees of a pagoda. The defendant had guaranteed 
due performance ofthe contract by the trustees. The plaintiff sued the _. 
trustees and the defendant for the sum outstanding, but shortly after- 
wards the trustees were removed and replaced by other trustees. The’ 
plaintiff then, thinking that his remedy was against the trustees 
as trustees and not personally, made an interlocutory application, which 
was granted, to have the new trustees substituted for the old trustees as 
defendants. At the trial the Judge refused the plaintifi’s application | 
to have the names of the original trustees replaced, that application 
having been made on the suggestion that their liability was a personal 
‘one which could not affect the new trustees. The action preceeded, the 
plaintiff’ s claim being dismissed as against the new trustees ’ but being e 
' successful as against the sure ty ı 
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Procedure —(Contd.) : ' 

Held, (1) tbat, no terms having been there anid then inserted into the 
Court’s order replacing the original trustees by the new trustees on the 
plaintiff's application, that application could not be said to have been 
made under Oder 1, rule 10 alone, but that the effect of thus withdraw- 
ing the suit against some of the defendants must be ascertained from 
Order 22, rule 1. E i 

(2) That, the plaintif baving withdrawn his alan against the original 
trustees without obtaining the permission of the Court to institute a fresh 
claim against them, the result under Order 22, rule 1 was that no such 
fresh claim was open to him. 


(3) That, however, the effect of Orcer 23, ile I in such a case was not to l 


release or discharge the debt, but merely to prevent the creditor from 
suing the principal debtor. i 

(4) That the plaintiff's act in continuing to sue the cefendant as surety 
al:hough he withdrew his claim against the criginal trustees as principal 
debtors was a reservation of his rights against the defendant, 

(5) That, in view of that reservation, the defendant was not discharged by 
the fact that, as a result of Order 22, rule 1, the plaintiff could no longer 
sue the original trustees, the case belonging to the type where there is 
an agreement not to sue the principal debtor, o or to give him time, witha 
reservation of rights against the surety. 

By section 2 (j? of the Indian Contract Act, ‘tA contract which ceases to be 
enforceable by law becomes void when it ceases to be enforceable.” 

That provision declares to be void only contracts which are unenforceable 
by law, which means unenforceable by the substantive law and nat by 
virtue of some procedural regulation. A mere failure to sue within the 
time specified by the statute of limitations or an inability to sue by Tea- 
son of the provisions of one of the orders under the Civil Procedure 
Code could not cause a contract to become void. Accordingly, 

Held, (6) that, the only result of withdrawing the action against the ori- 
ginal trustees being to preclude the bringing of a fresh action against 
them, and not. to release cr discharge the principal debt, the debt 
remained unenforceable notwithstanding that the creditor was prevented 
by a rule of procedure from himself bringing an action on il, Mahanth 
Singh v. U Ba Yi : bat ise 

Mortgage granted by partnership —Dissolution—Unregistered 
assignment of partnership property to new partnership by retiring 
partners—Retiring partners’ interest in mortgaged property not tirans- 
ferred because assignment not registered—Action by new partnership 
to enfoice mortgage security — Amendment of plaint by adding retiring 
partners as co-defendants with mortgagor~Whether action maintain- 
able-—Duly registered assignment of partnership property executed by 
retiring partners pendente lite—Whether effective to entitle new 
partne ship to sue—Code of Civil Procedure, (Act V of 1908), Order 1, 
rule to; Order 17, rule 1 ; Order 22, rules 10(1), ti. 

A firm” consisting of nine partners in 1925 granted a mortgage of twa 
° 
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houses, In 1926 seven of the partners retired from the firm, purporting 
one of them orally ard the other six by a written document to assign 
to the remaining partners the plaintiffs, their whole interest in the ° 
partnership property. Neither the written nor the verbal assignment 
was registered under the Indian Registration Act or, consequently, 
effective to transfer to the plaintiffs the assigning partners’ interest as 
mortgagees in the mortgaged property. In 1927, the new partnership 
consisting of the two plaintiffs as continuing partners, brought an action 
against the mortgagees by way of enforcing the mortgage against the 
mortgaged property. The trial Judge having upheld the defendants’ 
objection that the retiring partners’ interest in the mortgaged -property 
had not passed to the plaintiffs, so that all the necessary parties had not 
been joined in the action, granted leave to amend by adding the seven - 
retiring partners as co-defendants. Those partners thereupon executed i 
anew deed of assignment in favour of the plaintiffs, which was duly . 
registered, At the resumed hearing, the trial Judge dismissed the action 
because the only proof of the plaintiffs’ title to the mortgaged property 
was the unregistered document of 1926, and he refused to have regard 
to the subsequent registered assignment made by the retiring partners 
pendente lite: 

Held (1) that, while it would have been more satisfactory that the retiring 
partners should have been joined as co-plaintiffs, yet, when once they 
had been joined as co-defendants, all the necessary parties were before 


the Court, which could accordingly grant the plaintiffs the eee 
relief, : 


1 


(2) That the effect of the second registered deed of transfer was to make 
the plaintiffs the persons entitled to sue although, at the beginning of 
the suit, the appropriate persons had been the nine partners of the old 
partnership. Monghi Bai v. Cooverji Umersey & Co. dii 261 

-m Oudhk — Decision of Chief Court in ‘original jurisdiction 
Whether appeal lies direct to His Majesty—Code of Civil procedure, 
(Act V of 1g03), sections 109, 110, 181 — sua Courts Act (U. P. Act lV 
of 1925), section 12(1). 

Section 12(1) of the Oudh Courts Act, 1925, provides ‘‘ Except as other- 
wise provided by any enactment for the time bzing in force, an appeal 
from any original decree or from any order against which an appeal is 
permitted by any law for the time being in force, made by a single Judge. 
of the Chief Court, shall lie to a Bench consisting af two other Judges of 
the Chief Court. ” 

It is not to be regarded as either orderly or practicable that an unsuccessful 
litigant before the Chief Court of Oudh in its original jurisdiction should’ 
have the optional right to appeal to His Majesty in Council under. 
sections 109 and 110 of the Code of Civil Procedure either after first ~ 
appealing to an appellate bench of that Court or by omitting that 
tribunal as he chooses, and it was not the intention of the provincial 
legislature by the Qudh Courts Act, 1925, to introduce any such system, z. 
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Procedure —(Contd.) : 

The effect of sections 109 and 110 of “the Code.of Civil Procedure taken 
together seems to be to provide an' “appeal to His Majesty where no 
further appeal lies in India. * The Indian legislature was not claiming by 
the terms of the Code to abridge or to extend the Prerogative, the 
discretion which section 112 affirms applies to the rejecting as well as 
to the receiving: of appeals, the prerogative: not being finally concluded 
for either ptirpose by section 109, 

The plaintiffs brought actions against the defendants within the jurisdiction 
of the Chief Court of Oudh in respect of matters involving, apart from 
extensive disputes of fact, a number of important legal questions. The 
actions having been dismissed’ by the Chief Court in its original jurisdic- 
tion, the plaintiffs applied to that Court under sections 109 and 110 of 
the Code of Civil Procedure for a certificate that the case was fit for 
appeal to His Majesty in Council. That application having been refused, 
the plaintiffs petitioned His Majesty in, Council for special leave to appeal 
to His Majesty, on the ground that section 12(1) of the U. P. Act IV 
of 1925 gave aright of appeal under section 10G{b) of the Code. The 
defendants were not represented on the hearing of the petition, and 
the Board gave leave to appeal with liberty to the defendant respondents 


to take the preliminary objection that neon leave to appeal ought not 
to have been given : 


Held, on presentation of the-appeal that the Board hada full discretion 


to hold, as it did hold, that special leave ought not to have been given, 
and that they had that discretion notwithstanding the undoubted right of 
the provincial legislature to give powers to, or to withhold them from, 
the new Chief Court, and having regard to the interests of the adminis- 
tration of justice in the province, which interests would be detrimentally 
affected by any procedure under which the appellate functions of the 
Chief Court were ignored, 

Quere, whether. the expression “an appeal shall lie” merely signifies 
authority to appeal to the named tribunal-or implies a prohibition against 
appealing to any other tribunal. Bhaya Mohammad Azim Khan v. 
Raja Saadat Ali Khan 


on application for writ of habeas corpus in respect of person 
alleged to be improperly detained in custody—Requirements as to form 
of Extradition warrant—Indian Extradition Act, sections 8A, 22—Rules 
for the procedure of Political Agents for the surrender of accused persons 
to Native States ; see Criminal law 





to be followed; when co- proprietor Serene in paying revenue ; 
see Revenue sale 





to be-followed in case of sni under Factories Act ; see 
Burden of proof 





Promissory note —Defendani signing his name as director of a company— 
Such defendant, if personally liable Body of the promissory note = 
-Intention of parties. 


The defendant executed a promissory note sigaing his own name in the 
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Promissory note -(Contd.): l \ 


extreme right’ corner of the promissory nate where the stamps were > 
placed and just above the signature the following words were impressed’ ~” 
by a rubber stamp “ For and on behalf of ` bi es a a 


~ 


Company, Limited.” And’ below his name the word ‘ Director ’’ “was 


impressed, The body of the note however showed that the.defendant . 
promised to pay both ‘in his personal capacity as director of the 


Company : 
Held, that the intention of the parties as expressed in the body. of thé nofe 


was that the parties intended that the defendant woúld he personally. 
liable and the words showing that he signed for and on hehalf of the -.. 


Company and as director was unnecessary and unmeaning ‘surplusage. 


Probodh. Chandra Chakravarty v. Jatindra Mohan (Chakrar. 


varty. . * ees ees 
note, executant of, ‘if personally liable -Executant signing his 
name as director of a Company—Body showing that. the exeéutant 








pa ` 


promised to pay both in his personal capacity and as director of ‘the. : 


Company ; see Promissory note, o y pes 


Proof, conclusive —Written permission by Corporation „to erect a new ` 


building —Requirements of acne Municipal Act, if complied with ; see 
Declaratory- suit x: ay se He 
Property, if joint—Previous partition ened: see Partition ... 


ka sao 








Partition vee eee 
——- — purchased in the name of one gö-sharore Real dwiet Teti see 
Partition . ese ea 
Provincial Small Cause Gomis Act, Section 17—Purpose -of demanding 
security ;:see Security see oo 
Public. if Shebaits of public deity ; see Deity, oublic . ‘as sae 
— utility, general—Eleemosynary element, if essential ; see Revenue ... 
——-—— utility, general, what is ;'see Revenue ven see 


Public Demands Recovery Act, Section 3—Certificate debtor—Person, 


— , if joint—Property standing in the name of’ a cq-sharer ; see © 


whose name is substituted or added as debtor; see Sale, setting ~ 


aside of : E 





_——— —- , Section A non-service of notice under; 
if fraudulent ș see Certificate sale DA 


aes 








a Seige eee 
tion ; see Certificate sale ove 
Purchaser, revenue, if precluded from showing that the tenure was not duly 
registered either in common or special register ; see Ejectment ae 
at a revenue sale, if can eject the tenure-holder—Collector 


registering the tenure notwithstanding defects in application under 





section 40 of Bengal Land Revenue Sales Act, section PAPPAN 


not mentioning all the particulars ; seg Ejectment Sewer E ae 





—— at-a revenue salė, when can be charged with intentional or wrong- 


ful default in the payment of revenue due from separate account i See 
Ejectment : 4 A aay 04 


. 
eee 


, Seclion 36, Proviso (2) i is a rule of limitas ` 
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Purdanashin lady—Validity of lease granted by—EPurden: of proof ; see 


Lease i Sii sih 
Putni, transfer of, effect of Original putnidar, if reliéved from liability to 
Pay rent to zemindar ; see Patni. tee ies 





S-, transfer of~ Original putnidar; af relieved from liability to pay 
ren? —Statement by semindar in plaint of transfer Uf suf.ctent, 
A transfer of a putni does not relieve the criginal putnidar of his liability 
to pay the rent due, if it is neither proved that the transfer had been 
_ recognised by the zemindar nor the actual deed of transfer produced 
before the Court. 
A mere statement by the zemindar ìn his plaint that there was a transfer 
would not be of any avail to the outgoing putnidar. Mahanta Ram 
Das Aulia v. Beazley Karim Fazley Moula sa ae 
Record-of-rights—Bengal Tenancy Act (VIM of 1885), section r06, scope 
of Question-of title, how far can be gone into by the Settlement Officer 
— Duty of Revenue Officer—' Fossession,’ ‘implication of— Indian Evi- 
dence Act (I of 1872), section 13— Local Self-Government Act (Iof 
1884), section 73. 
The determination of a question of bare title is cutside the scope of a suit 
under section 106 of the Bengal Tenancy Act. 
Soa suit for recovery of possession on declaration of title cannot be 
brought under section 106 of the Bengal Tenancy Act. 
But there is no rigid rule that the Assistant Settlement Officer in a 
proceeding ‘under section 106 of the Bengal Tenancy Act, cannot 
. in any circumstances consider questions involving title of the rival 
-partiés, l ; i 
Tke duty of a Revenue Officer at the time of preparing the Record-ofs 
-tights is not simply to ascertain as to who is in actual occupation of the 
: land and to record it in his Khatian, “He has tò ascertain not only who 
l isin physical occupatidn of the land but’ he has tó further ascertain 
whetlier such occupation is tantamount to possession and thè nalure of 
such’ Possession . 


ka 


Section 13 of the Indien Evidence’ .Act consists of two parts. ‘The first 


part deals with transactions andthe second part with’ instances, 
Section 73 of the Local! Self-Government Act merely transfers the control 
of roads hitherto urider the contre! of- certain authorities to the District 
Board, It does not say that the title of the District Board in the land 
held under sections 73 and 75- respectively would be different. f 
A suit brought after the expiry of two-months of a notice under section 80 
of the Code of Civil [rocedure would be good inspite of the fact that a 
second notice was given as a continuation of the first notice and the suit 
was not beyond two months of the second notice. Secretary of State 
for India z; District Board of Rangpur ` Sa tas 
Re-entry—engal Tenancy Act (VHI of 1883 and as amended by Act 1V 
of 1928), Sectiens 26 B, and $7—Landvord’s right fo re-enter 
Abandonment, : i = 


e Under the law- as it stood- elöre raas two successive transfers of a non» - 


e 
. 
` + 
+ 


- 
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Recentry—(Contd,) : 

transferable holding constituted a complete abandonment on the part of 
a tenant which would entitle the landlord to re-enter under section 87 of 
the Bengal Tenancy Act. Fora landlord seeking to re-enter it will not 
be necessary to prove asa fact that ‘the holding had been abandoned 
but the abandonment will bea direct inference from the fact that the 
entire holding had been sold and possession had been given to the 
purchaser. l l 


The landlord’s right of re-entry on abandonment of a holding has not 
been curtailed by the law as it stands after the amendment in 1928. In 
other words Section 26 B of the Bengal Tenancy Act as amended in 1928, 
did not affect the right of the landlord to re-enter under section 87 of the 
Act if the tenant vacated his holding without arranging for the payment 
of his rent as it fell due. f 


One M wasa tenant in respect of a holding. Before the passing of the_ 


Bengal Tenancy Amendment Act of 1928, he transferred one area of 
this holding to R. Subsequently after the passing of the Bengal Tenancy 
Amendment Act of 1928, M transferred the remainder of. the holding 
toK. The plaintiffs landlords thereupon got an order for pre-emption 
against K, Thereafter they instituted the present suit for ejecting the 
previous transferee R from the portion of the holding transferred to 
him : 

Held, that M must be treated to have E the holding within the 
meaning of section 87 of the Bengal Tenancy Act and the landlords were 
therefore entitled to re-enter and evict R from the portion of the 
holding transferred to him. Annada Prosad Talukdar v Ramjan 


Sarkar i ose en 
Register of Power of Attorney, entry ‘in Weight to be attached — 
Presumption as to its correctness ; see Admissibility in evidence Te 


Registration — Mortgage of real property by deposit of title deeds -= Exe-- 


cution of subsequent memorandums recording mortgage by deposit of 
deeds but containing operative language relating to loan— Whether 
unenforceable for want of registration ~ Indian Registration Act 
(XVI of 1908), section 17(1) (b). we 

Where parties professing to create a mortgage by deposit of title deeds 
contemporaneously enter into a contractual agreement, in writing, which 
is made an integral part of the transaction and is itself an operative 
instrument and not merely evidential, that agreement requires to be regis- 
tered in accordance with section 17{1) (b) of the Indian Registration 
Act, 1908. 

The plaintiffs agreed to lend the defendants a sum of money for which 
certain immoveable property in Calcutta was to be securily. The terms 
of the loan having been agreed, the plaintiffs and the defendants met, 
and the defendants signed a document: setting out those terms. The 
advance was to be made in two instalments, and the document provided 
that payment of the first instalrhent wculd be made on the deposit, of 
the title deeds relating to the property, and that, after payment of the 
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Registration—(Contd.) ; 

balance of the loan, the defendants would execute a memorandum 
evidencing the deposit and embodying the conditions of the loan. The 
defendants, having signed that document, handed over the title deeds 
saying at the same time that they were depositing the deeds as security 
or mortgage for the first sum advanced, A few days later, when the 
balance of loan was paid, the same formalities were carried out, and on 
the same day one of the defendants on behalf of the others executed a 
formal and elaborate memorandum which, after reciting inéer alia that 
the documents of title specified ina schedule had been deposited as 
security for the advance, agreed and declared that the deeds had been 
delivered with intent to create a security on the Property in question, 
“ such security having been created prior to the execution of this agree- 
ment by delivery of the documents ....ccceesesese ”, and that they would 
be held by the plaintiffs as such security for payment of the sum due, 
together with any costs incurred in obtaining payment of the sums 
“ hereby secured. ” The memorandum then laid down the other terms of 
the loan, and conferred a power of sale. Ona claim by the plaintiffs 
to enforce their rights as mortgagees under that memorandum : 

Held, that, inasmuch as the parties had stated in the document first 
executed that a memorandum was to be executed evidencing the deposit 
of the deeds and embodying the terms of the loan ; as the second 
memorandum contained all the essentials of the transaction ; and as that 
memorandum did not in effect merely evidence a transaction already 
completed but contained operative language by which the parties pro- 
ceeded to create over again in writing a mortgage which they had 
purported to create by deposit of title deeds, that second memorandum 
required registration notwithstanding that it stated that the title deeds 
had previously been deposited in order to create a security. Sir Hari 
Sankar Paul v. Kedar Nath Saha age one 


Registration Act, Section 17(1) (0)—Agreement, if to be registered— 
Parties professing to create a mortgage by deposit of title deeds— 
Execution of subsequent memorandum tecording mortgage by deposit of 
deeds but containing operative language relating to loan ; see 
Registration 


s. ee6 


Regulation I of 1886, Sections 65, 72, 76, 77, 82 


Relief, value of - Suit for declaration thata compromise decree in partition 
suit was obtained by fraud and for repartition ; see Valuation 


Res judicata—Disputed title to property —Compulsory acquisition of pro- 
perty in dispute -—Award of compensation—Question who entitled to 
compensation referred to Court— Whether decision of the Court on that 
matter conclusive of question of title between parties—Reference to 
Court - “Grounds” of objection to be specified —Meaning—Decision of 
Court contained in twa decrees and order for payment out of compen- 
sation instead of in award—Whether validity affected —Land Acqui- 
SittongAct (I of 1894), sections 18( i), 26f. 2) 
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Res judicata —(Contd.): e 
Where, in the course of proceedings under the Land Acquisition Act, 1894, 
a reference to the Court under gestion 18 is made to determine matters 
including a dispute as to who of two or more claimants to the property 
in dispute is entitled to receive the compensation awarded; a decision of 
that Court renders the question of title to the property res judicata as 
between the rival claimants. : 


Sub-section (1) of section 18 of the Land Acquisition Act, 1894 requires 
the application for a reference to be accompanied only by the grounds of 
objection to the award of compensation. the word grounds” being 
referable only to such of the four possible objections specified in the 

sub-section as the applicant relies on. The application accordingly does 
not, in order to be valid, require to be accompanied by actual particulars 
of the applicant’s objections. 


The decision of the District Judge -on a reference to him under the Act of 

1894 is not vitiated by the fact that its result is expressed in two decrees 

and an order for payment out of the compensation money toa specified 

party, instead of in an award. Although it may be simpler for the Court 

to follow the provisions of section 26(2) and express its decision in the 

form of an award, even that section does not provide except inferentially 

~ for any determination in the award of any dispute with regard to the 
persons interested. Bhagwati v. Musammat Ram Kali eee _ 23 


———— Finding of fact in a proceeding under order 21, rule 100, 
: effect of ; see Limitation «is eve III 
—_——_—— , constructive— Judgment in mortgage suit—Tenancy right not 
pleaded in the previous mortgage suit ; see Possession, suit for ove 415 
— m , constructive —Suits by lineal descendants against the heirs of 
donor~Deed creating annuity in favour of daughter and her lineal 
descendants excluding females and other agnatic relations; see 
Annuity ove aus 234 
Restoration of possession, order for—Application to set aside sale rejected— 
Pending appeal, sale confirmed and possession delivered; see 
Appeal ous eee 160 
Retraction, nature of ; see Marriage, dissolution of cae ove 289 








Revenue—ZJncome tax—-Consent decree in action over tille to property— 
Agreement between parties to share vents and profits—Whether to be 
assessed to tax as managers—Indian Income Tax Act (XI of 1922), 
section 4I. o 

One K. C., sued one, R, for a declaration that he was entitled jointly with 
R. to certain family property. By a consent decree made in May, 1930, 
it was provided inter alia that K. C. and R. were each entitled to one 
half of the properties in question, and that a partition of the properties 
into two’equal shares should be made accordingly, the division of. the 
immoveable properties to be made by metes and bounds. In July, 1930, 
an order was made in the suit appointing the Official Receiver as receiver : 
of the rents and profits of the immoveable properties, with power ® 
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Rev 


enue—(Contd.): a 
divide the income between K, C. and R. The Offcial Receiver never 
took possession under that order, and in April, 1931 on K. C.’s petition, 
an order was made discharging the Official Receiver from further acting 
as receiver of- the properties, the parties having meanwhile agreed that 
the Official Receiver should not take possessior of the properties, that 
they should divide or invest the proceeds of the rents, and that either 
should be at liberty -to apply for reappointment of the Official Receiver 
in the event of certain disagreemets between them. That arrangement 
remained in force until August, 1933, when the Official Receiver .was 
again appointed. He obtained possession in February, 1934, the parties 
having meanwhile divided receipts equally between them. K. C., having 
objected to assessments to income tat made upon him for the years 
ending March 31, 1934 and 1935, in respect of his receipts from the pro- 
Perties in question, contending that the assessments should have beem 
made on him asa manager of the proper “ies under section 41 of the 
Income Tax Act ; 


Held, that that section. had no application to the case inasmuch as K.C. 


and R, were never appointed receivers or managers of the properties, 
the order of April, 1931, neither doing so nor purporting todo so, The 
assessments were accordingly rightly made. Keshardeo Chamria v. 
The Commissioner of Income Tax, Bengal "E tes 


—— — ‘Income tax —- Charity— Newspaper left to trustees by will on trust 


to maintain its liberal policySurplus income to be used in improving. 
newspaper—mWhether an object of public utility— Right to exemp- 
tion from income -tax—~indian Income Tax Act (XI of 1922), 
section 4(3) (i). : 


The admissibility of a claim to exemption from income tax must be deter- 


mined: by the language of the special provision in the relevant Act 
dealing with that matter, and the question whether a particular object is 
of general public utility, like the question whether a particular trust is 
charitable, is a question of law, although itis for the Commissioner of 
Income Tax to find and state any facts bearing on it, 


In considering whether a particular object or purpose is of general public 


utility the true test is not what the testator considered to be beneficial . 


to the public, and there is nothing in the Indian Income Tax Act, 1922, 
to discharge the Court of its responsibility for coming to a finding as to 
the character of the object of a trust, that being a matter which bears 
directly upon its validity. Moreover, the Courts, ia deciding that 
question, must in general apply the standard of customary law and 
common opinion among the community to which the parties ‘interested 
belong. It cannot be regarded as an element necessarily » present in any 
purpose of general public utility that. it should provide something for 
nothing or for less than cost price, an eleemosynary element not being 
essential even in the strict English view of charitable uses. 


There is no real distinction, from the point of view of “ general public 


utilivy ’? between a school founded by a testator but charging fees to its 
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Revenue —(Contd.) : : 
pupils, and a paper founded by a testator and sold to its readers. While 


the purpose of providing the poor or the community in general with some 
useful thing without price or at a low price may in itself bea purpose 
of general public utility, yet in another object be independently in itself 
of general public utility the circumstance that the testator’s bounty was 
only in respect of the initial capital assets, or had only to meet a working 
loss temporarily will not necessarily alter the character or the object of 
the trust. 

Accordingly, where an assessment to income tax was made. on the income of 
a newspaper vested by will in trustees on trust to maintain it in an 
efficient condition, keeping up its liberal policy and devoting surplus 
income to improving it and placing it on a permanent footing : 

Held, that,.as questions of politics and legislation were discussed only in 
common with many other matters in the newspaper, and as it was not 
made out that a political purpose was the dominant purpose of the trust, 
and as, further, the object of the paper might be described as the object 
of supplying the public with an organ of educated opinion, the carrying 
on of the newspaper in accordance with the trust declared in the will was 
an object of general public utility and as such exempt from income tax 
under section 4(3) (i) of the Act of 1922. The Trustees of Tribune 
Press Lahore v. The Commissioner of Income Tax, Punjab, 
Lahore ase eae 

——-—— , arrears of, if and how can be included in the next Kist; see 
Revenue sale ase eee 

———- -—— , default in paying —Procedure to be observed ; see Ejectment „e 

——-—— officer, duty of, at the time of preparing the record-of-rights— 
Occupation, if tantamount to possession and nature of such possession ; 
see Record-of- rights ove eee 

——— — officer, order of, under section 26G of the Bengal Tenancy Act, 
if can be interfered with in revision by High Court ; see Revision ane 

——— —— purchaser, if precluded from showing that the tenure was not duly 
registered either in common or special register ; see Ejectment see 

Revenue sale —Auction-purchaser, tf entitled to eject an under-tenant who 
holds the under-tenure partly within his estate and partly within 
other estates — Revenue Sale Law (Act XI of 1859), section 37. l 

An auction-purchaser at a revenue sale is not entitled by the provisions of 
section 37 of Revenue Sale Law to eject an under-tenant who holds an 
under-tenure partly witbin his estateand partly within other estates. 
Sm. Ashamoyee Basu v. The Baranagore Jute Factory Come 
pany Limited ee sie 

—_—_— Purchaser, if can eject the tenure-holder—Collector registering 
the tenure notwithstanding defects in application under section 40 of 
Bengal Land Revenue Sales Act, section 40—Application not mentioning 


all the particulars ; see Ejectment ase ee 
— Purchaser of an entire estate does not claim through the old 








proprietor, who may have created the tenure ; see Ejectment =" 
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Revenue sale ~Setting aside of—Assam Land and Revenue Regulation (1 of 


~% 


1886), sections 65, 72) 755,77; 82—Zlrregularvity —Sale in contravention 
of section 77—25 per cent of purchase money to be deposited imme- 
diately—Default of co-proprietor in paying revenue—Procedure to be 
Sollowed—Inclusion of arrear in next hist instead af sale—Lumping 
the arrears ~Application to the Commissioner as to trregularity, when 


to be made, = 
. A sale for arrears of revenue cannot be annulled by a Civil Court under 


the provisions of ‘the first paragraph of’ section 82 of the Assam Land 
and Revenue ‘Regulation of 1886, on the ground of its having been made 
contrary to the Provision of section 77, that is, purchaser at the revenue 
sale not depositing immediately twenty five per centum on the amount of 
his bid, in the absence of a proof that the plaintiff has sustained subs- 
tantial injury by reason of the neglect of that provision. 


The default of separate accounts gives the Deputy Commissioner power ‘to © 
declare-that the entire estate will ‘be put to sale at a future date and the ` 


default of other proprietors in not paying up those arrears within the 
time limited by section 76, that is, 10 days gives the Deputy Commis- 
sioner jurisdictioa to put into effect what 'he had previously declared. The 
entire estate can, however, be put up te sale, if, and only if, on merging 
the accounts of the separate accounts into one account, an arrear appears, 
The.nett balance was to be struck up to the kist date for which he intends 
to put it up for sale, He has jurisdiction to include the arrears of the next 
kist provided that the advertisement be for the Sale of that kist also. 


Lumping the arrears for the May kist with the arrears for the September 


kist does not constitute an irregularity, -as not being contrary to any 
Provision of the Regulation, ` 


Section 82 in effect.lays down thata Civil Court can annul a sale on the 


ground of irregularity resulting in substantial injury. The section 
howeyer is worded in a negative form, Sub-section (2) puts further 
limitations on the powers of the.Civil Court. The suit’ for annalment 
must be brought within a year of the finality of the questioned sale and 
secondly the icregularity complained. of must be specified in the appli- 
cation made to the-Commissioner under section 79. This ‘last ground 
is to-be specified in the application whether the suit is instituted beyond 
or within a year. 


The right to pay the May kist is gone on the date fixed for sale. 
On the opening ofa separate account under section 65 of the Assam Land 


and Revenue Regulation, 1886, the liability of the proprietors still con- 
tinues toibe joint and several. 


The provisions of Assam Land and Revenue Regulation, 1886, are similar 


to that of the Bengal Land Revenue Sales Act, 1859. The Regulation, 
however, is more solicitous for-the rights of the Crown, for unlike Act 
XI of 1859 it continues the joint and several liability of the proprietors 
even after the opening of separate accounts. It further holds out a 
greater inducement tothe other proprietors to pay up the arrears of a 
separate account and so purchase it, when for the-separate account in 
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Revenue sale — (Contd.): 
arrear either no bids or insufficient bids had been offered, for the pro- 
prietor who comes forward and pays up the arrears, acquires the separate 
accounts free from encumbrances. Saiyed Abdul Jabbar v. Jiten- 
dra Kumar Pal Choudhury ous se 
—, purchaser at, when can be charged with intentional or wrong- 
ful default in the payment of revenue due from separate account ; see 
Ejectment eee ove 
Revenue Sale Law, Section 37--Auction-purchaser, if can eject an under- 
tenure-holder—Holding an under-tenure partly within his estate and 
partly within other estates ; see Revenue Sale ies see 
Revision—Bengal Tenancy Act (VIY of 1885 as amended by Act VI of 
1938), Section 25 G—Revenue Officer, if a Court subordinate to High 
Court. 

Per Nasim Ali, F.: A Revenue Officer is not a Court within the mean- 
ing of Section 26G of the Bengal Tenancy Act. The mere fact that 
his order might have the effect of a decree of a Civil Court does not 
make hima Court. 

Per Rau, ¥.: A Revenue Officer making an order under section 26G of 
the Bengal Tenancy Act, shall be deemed to bea Civil Court within the 
meaning of the Code of Civil Procedure. 

But such Revenue Officer purporting. to act under Section 26G of the 
Bengal Tenancy Act cannot be said to be a Court subordinate to the 
High Court. 

Per Curiam; The order of a Revenue Officer under section 26G of the 
Bengal Tenancy Act, cannot be interfered with in revision by the High 














Court. Kasinath Halder v. Karnadhar Baidya or eee 
Right barred, if revived by new Act ; see Ejectment sei s.o 
of junior co-sharer in a Dayabhaga family to demand accounts from 

the Karta while the properties are still joint ;"see Limitation eee 

of redemption of a party, if affected ~Non-joinder of party in ren 
suit—Mortgage sale ; see Cross-objection ve jee 


Sale—Nasir postponing the sale on the day notified in the sale elt. 
tion Absence of the presiding Fudge-—Sale, if void—Breach by the 
Nasir, if an illegality —Inadequacy of price, if suficient to set aside a 
sale, 

A Court issued *sale proclamation, on the basis of a list prepared under 
the Civil Rules and Circular Orders, for sale of certain properties to 
commence on a particular date at a particular hour ina month, bul the 
Nazir postponed such sale owing to the absence of the presiding 
Judge and actually held it after a week but in the course of monthly 
sales : 

Held, the Court not having taken the sale out of the monthly sales, the 
holding of the sale by the Nazir on a day other than that specified in 
the sale proclamation would not.be void. 

Held also, that any such breach by the Nazir would at most be an irregy- 


Jarity and not an illegality, me 
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Sale —(Contd.) : . 
Where in a sale it was proved that there was inadequacy of price but there 
was no irregularity in publishing and conducting the sale, such a sale 
could not be set aside even it was found that the Nazir acted in an irre- 
gular manner in holding the sale if it was not proved that the inadequacy 
of price was due to such irregularity. Rangpur Loan Office, Ltd. 
v. Rai Tarit Bhusan Roy Bahadur sive oes 
———, if irregular or illegal— Breach by the Nazir—Nazir postponing the sale 
owing tothe absence of the presiding Judge on aday other than that 
specified in the sale proclamation—Court not having taken the sale out of 


the monthly sales ; see Sale ur we 





» if valid—Holding of sale by Nazir on a day other than that specified in 
the sale proclamation—Nazir postponing the sale owing to the absence of 
the presiding Judge—Court not having taken the sale out of the monthly 
sales ; see Sale ase eos 

——, setting aside of—Fublic Demands Recovery Act (IH B. C. of 1913), 
sections 3({1) and zo— Certificate sale— What vests in the purthaser— 
Name of person not appearing in the certificate— Certificate debtor, 
definition of—Order merely directing addition as parties of persons 
whose names not added in the certificate, if a certificate debtor. 

A certificate debtor as defined in section 3 of the Public Demands Recovery 
Act, 1913, means a person named as debtor in a certificate filed under 
the Act, and includes any person whose name is substituted or addedas 
debtor by the certificate. 

Under section 20 of the Public Demands Recovery Act, all that vests in 
the purchaser is the right, title and interest of the certificate debtor at the 
time of sale. 

The right, title and interest of those persons whose names did not appear 
in the certificate as certificate debtor would not pass by a certificate 
sale. 

An order merely directing the addition as parties of certain persons whose 
names were not specified in the order not added in the certificate cannot 
make those persons certificate debtors within the meaning of section 3 of 
the Public Demands Recovery Act, 1¢12. Bharat Bandhu Chatto- 
padhya v. Ranendra Kumar Dutta ont sie 

in execution of decree, if valid—Decree against dead judgment-debtor 

and other judgment-debtors~—Decree not binding on the legal representa- 





tive of the deceased judgmentedebtor ; see Execution sale w eve 
Second appeal—Interference—Appellate Court refusing to extend the time for 
filing of cross-objection ; see Cross-objection au Se 


Security—FProvincial Small Cause Courts ‘Act (IX of 1887), section 17— 
Intention—Security, if intended to ensure performance of the ex parte 
decree. 

The purpose of demanding security under section 17 of the Provincial 
Small Cause Courts Act, is te ensure the performance of the ex parte 
decree in case that decree is not set aside. It was not intended that the 

z security to be furnished was for the performance of the ultimate decree 
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Security —/(Contd.) : 
that might be passed in the event the ex parts decree was set aside. 
Pulin Chandra Chattopadhaya v. Khetra Mohan -Ghose ‘asia 
Step-in-aid of execution -Application for final degree after the passing of 








final decree ; see Execution vee aas 
-in-aid of execution of decree—Application for final decree; seg 
Execution oon ase 
sin-aid of execution, meaning of ; see Execution tee u 


Substituting or adding a new party to the suit—Suit against the Chairman 
of a Municipality—Subsequent amendment altering the description of 
Chairman to that of Municipal Commissioners ; see Conservancy rates ... 

Succession—Dayabhaga School cf Hindu ILaw—Brother dying leaving a joint 
and a separate brother ; see Annuity so ove 


——  Burma-Chinese RBuddhist-Succession dispute~Whether 
Chinese Customary Law or Buddhist Law applicable—Burma Laws Act 
( XII of 1898), section 13. 


A Chairman who jisa Buddhist comes within the term “ Buddhist” da 
sub-section (a) of section33 of the Burma Laws Act, and cannot be 
excluded from it on the ground either that he is not a Burmese Buddhist 
or that the law which governs him in China is nota specifically Buddhist 
or even a religious law. The principle, applicable to Hindu Jaw, that in 
each case the appropriate school of law is that to which the propositus 
or the persons concerned owe allegiance, and which would be applicable 
without difficulty to Buddhists were it shewn that different schools of 
Buddhist Law obtained in different places or among different peoples, 
does not justify the Court in applying as Buddhist law a law which is 
not Buddhist, merely because it is applied generally in ‘China te Chinamen 
without any special exception for Buddhists. While the policy of the 
Legislature in prescribing the Buddhist law in cases where the Parties 
are Buddhists is not in doubt, and has full effect upon the general popu- 
lation of Burma, it is not open to the Courts to adopt some other law 
for particular classes of Buddhists by reason that the prescribed method 
will not in such cases attain the desired result. The Act of 1808, having 
made such exceptions to the enforcement of Buddhist law as were con- 
sidered necessary, including a highly important saving as to custom, 
does not admit of being interpreted in such a sense that Buddhist law is 
only to be applied to Buddhists if it be the law prevailing in the country 
of their origin. It is not the intention of the sub-section to prescribe for 
each Buddhist in Burma whatever law is found to govern him in his own 
country; but that all Buddhists shall be governed by a religious law which 
is deemed to be theirs as Buddhists, even though that assumption may 
be in some respects ill-founded. 

Accordingly, where a Chinese Buddhist, whose father þad settled in Burma, 
died leaving a widow, anda dispute relating to the succession to his 
estate arose on the widow’s death between her sisters and brother.on the 
one hand and a nephew of the Chinaman on the other : 

Held, that the law governing the decision .was Buddhist Jaw and not 
Chinese customary law. Tan Ma Shwe Tin v. Koo Soo Chong 
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PAGE. 
Suit, withdrawal of, against some of the defendants—Suit by contractor 
against trustees and surety—Substitution of new trustees, application 
allowing—No terms in Court’s order ; see Procedure ‘as das 550 
== brought after the expiry of two months of a notice under section 80 of 
the Code of Civil Procedure, if bad—Second notice, a continuation of the 
first—Suit within two months of second notice; see Record-of- 
rights ane a 126 
== by first transferee for declaration that second transferee is without title 
to property, if maintainable—Contract of sale without conveyance—Part 
performance by transferee and possession taken—Sale with completion of 
title to other transferee ; see Transfer of property od eee 484 
a= by some members of Hindu public for declaration that the disputed pro- 
perty belongs to the idols—Parties—Deity, if necessary party— Omission 
to implead the recorded proprietors of the disputed land; see Deity, 


public ee ove 88 
œ= for partition by Hindu widow, having a widow’s estate, if maintainable $ 
see Partition oes wee 355 
œ=- for recovery of possession on declaration of title, if can be brought under 
section 106 of the Bengal Tenancy Act ; see Record-of-rights ene 126 
= for setting aside a certificate sale — Question to be decided ; see Certificate 
sale ie eee 329 
œ= for setting aside a certificate sale instituted "more than a year after the 
delivery-of possession, if barred ; see Certificate sale ous use 329 


Surety, if discharged—Suit by contractor for work done for trustees of a 
pagoda against trustees and surety—Withdrawal of claim against 
trustees—Suit against surety continued ; see Procedure ... see 556 
Š —, if liable—Suit by contractor for work done for the trustees of a pa- 
goda against the trustees and surety — Suit against trustees withdrawn —= 
Reservation of rights of contractor by continuing action against surety : 
ste Procedure on ies 556 
Tenancy —Zandlord and tenant, relationship of = Creation of such relations 
ship by implied contract—Principle applicable to squatters only and not 
to persons who are cultivators but settles persons on land. 
The principle that, where a person chooses to cultivate the zemindar’s lands 
and the zemindar lets him to do so, there is an implied contract between 
them creating the relationship of landlord and tenant, is applicable to 
cases of squatters only who cultivates lands themselves. This principle 
has no application to persons’ who are not cultivators and who settles 
persons on the land ignoring the zemindar and proprietor. Maharaja 
Srish Chandra Nandy v. Rai Harendfa Lal Roy Chowdhury 





Bahadur aes ote 138 
imema new, if created—Tenancy taken over by sons after lessee’s death ; 
see Landlord and tenant ase one 507 
Tenants, cultivating, if ryots—Tenants under permanent underetenure-holder 
of a portion of a village on a small annual payment ; seé Landlord see 441 
‘Tenure, if comprises undivided parcels of land ; see Ejectment ... wes #18 
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PAGE, 
Title—Wrong-doer, possession of, if good title against the whole world— 
Right, if hevitable and transmissible according to law —Possesston by 
some heirs, if to be deemed possession on behalf of all the heirs., 

The possession of a wrong-doer held fora term less than the period of ° 
limitation is a good title against the whole world with the exception of 
the true owner. This possessory right even though it has not ripened 
into ownership by lapse of the statutory period is a right in immoveable 
property which is heritible and transmissible according to law. 

So whatever right a wrong-doer possessed in the property would devolve 
upon all his heirs and the possession continued by some of the heirs 
would be regarded as possession on behalf of the whole unless and until 
it was shown that there was an exclusion or ouster of the other co» 
sharers. Kital Ali v. Anil Behari Dutta dis ssa 93 

=— to property—Reference to Civil Court under section 18 of the Land 
Acquisition Act—Dispute as regards compensation awarded ; see 
Res judicata see ess 23 
Transfer of Property —Contract of sale without conveyance —Part perform- 
ance by transferee and possession taken-—Sale with completion of title 
to other transferee—Action by first transferee for declaration that 
second transferee is without title to property— Whether maintainable —~* 
Transfer of Property Act (1V of 1882 and as amended by Act XX of 
1929), section 534. 

The right conferred by section 53A of the Transfer of Property Act ig 
one available only to a defendant to protect his possession, and it confers 
no tight of action on a transferee in possession under an unregistered con- 
tract of sale. 

A company bought an estate at auction but obtained no conveyance of it 

to themselves, and then by letters of offer and acceptance agreed to sell 
the estate to R. who paid the first instalment of the price and entered 
into possession. In 1934 the company executed a deed, which was duly 
registered assigning the estate to the defendants, That deed recited that 
R. had failed to complete his contract of sale in respect of the property. 
On the same date a deed of sale of the property, duly registered, was 
also executed in favour of the defendants. The plaintiffs, persons 
claiming title through R , having brought an action for a declaration 
that the defendants -had no title to the estate as against them, the plain- 
tiffs having no completed title to the estate -but partial possession, and 
the defendants a completed title but no possession s. 

Held, that the suit was not maintainable. Probodh Kumar Das Je The 
Dantmara Tea Company Limited on sis 484 

Transfer of Property Act. Section 3—Actionable claim—Claim to a 
debt —Mortgage by assignment by way of security the decree that would 


be passed in a suit brought to recover some money due on unpaid bills ; 
ses Contract 





(eT) os 37 
—— c m » Section 5— Benefit of contract before breach— í 
Assignability ; see Contraet bee ” 37 
e 
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Transfer of Property Act, Section 6—Mere right to sue for damages~— 

Breach of contract ; see Contract iis ja 
er » Section 53A, if confers right of action ona 

transferee in possession under an unregistered contract of sale} see 

Transfer of property oes ie 
——, Section 53A, right conferred by, to whom 
available ; see Transfer of property ses sos 
——~ ———,, Section 7o—Accession —Lessee acquiring the 
equity of redemption ; see Possession, suit for ies sii 
— —, Section 95, objection as to rights of co- 
mortgagors based on, cannot be gone into in execution proceeding ; see 











ia 











BD ee 











Execution — ees 
ae ee ——— ——, Section 111(d)—Tenant purchasing equity of 
redemption—Merger ; see Possession, suit for oon eee 
Trespasser, possession by some of the heirs of trespasser, if possession on be- 
half of the whole; see Title aus cae 
—— ———, possession of, nature of ; see Title ose oon 
=, possessory right of, if heritable and transmissible ; see 
Title ane ses 


Tribunal constituted under the Calcutta Improvement Act, 1911, decision or 
determination by, of any matter having no reference to compensation in 
some form or other, if an award ; see Appeal ove ese 

Trust, object of, character of—Court, if to investigate ; see Revenue aes 

Trustees, board of, if can abandon a portion of Jand intended to be acquired 
in pursuance of a contract entered into under the provisions of section 24 
of the Calcutta Improvement Act ; see Appeal lié coe 

—— , withdrawal of claim against, effect of-Suit by contractor for 
work done for trustees of a pagoda and surety ~—Plaintiff contractor pre-, 
cluded from bringing a fresh action against the trustees—Debt remained 
unenforceable ; see Procedure oss or 

Ultravires—Co-operative Societies Act (Il of 1912), section 43—Rule 22, 
sub-rule (6) framed under section 43, i} ultra vires —Decision of tribu- 
nal constituted under Rule 22, if final, 

Rule 22, sub-rule (6) framed under section 43 of the Co-operative Societies 
Act, which declares that the decision of the appellate tribunal is final 
and the Civil Courts have no jurisdiction to interfere with it, is not 
ultra vires. 

Even ifan award passed by an arbitrator under section 43 of the Co- 
operative Societies Act is erroneous on the face of it on the ground of 
limitation, the Civil Court cannot interfere with it, as it cannot be said 
that it was passed without jurisdiction. Chatra Serampore Co= 
operative Credit Society Limited v. Bejoy Krishna De sis 

» Co-operative Societies Act (II of 1912), section 4302) 

clause (1), rules framed under—Sub-rule (6) of Rule 22, if ultra vires— 

Award passed without jurisdiction, if can be declared a nullity bya 

Civil Court—Fundamental rule attaching restarint to the authority of 

arbitrator, if mandatory. 
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Ultra vires—(Contd.): 

The provision of section 43(2), clause (1) indicated that the legislature 
intended framing of rules by whlch disputes of a certain character could 
be referred to the Registrar for decision and if he so directed to arbitrae 
tion. It contemplated also the framing of rules regarding the mode of 
appointing the arbitrator and the procedure to be followed by him down 
to the enforcement of his decision. 

So sub-rule (6) of Rule 22 as framed under section 43 of the Co-operative 
Societies Act, is not ultra vires of the local Government. 

Ifan award passed by an arbitrator appointed under section 43 of the 
Co-operative Societies Act is without jurisdiction the Civil Court is 
entitled to declare it to be a nullity. 

Even if an arbitrator is validly appointed, the award can still be a nullity 
if there was violation of the rules regulating the arbitration in matters of 
substance, 

Not only a proper appointment of the arbitrator in accordance with the 
rules is essential for creating jurisdiction in the arbitrator but the 
fundamental rules attaching restraint to the exercise of authority by the 
arbitrator are equally mandatory anda violation of them would nullify 
the award. Chatra Serampore Co-operative Credit Society 
Limited v. Gopal Chandra Mitra see ne 492 

Valuation — Court fee—Suit for declaration that a decree in partition suit 
was obtained by fraud—No objective standard—Value put by plaintif, 


if to be accepted. 
In a suit for a declaration that a compromise decree in a partition suit was. 


obtained by fraud and for repartition, the value of the relief will not be 

the value of the joint properties, the subject matter of partition in the 

partition suit, 
In such a case, in the absence of any definite objective standard, the value 

put by.the plaintiff will be the value of the relief. The Star Trading 

and Investment Ltd. v. Ashutosh Mukherjee és P r58 
for purposes of compensation—Land held on Cantonment tenure 
— Building erected by tenant—Notification by Government of intention 





to acquire buildings under Land Acquisition Act ; see Acquisition of land 334 
Waste land —Large portion—Plaintiff’s evidence of possession, unsatisfactory ; 
see Limitation T ae cae 534 


Will—Construction—Powers of adoption granted by testator to his widow— 
Necessity for strict exercise —Gift over of surplus income to charity — 
Validity. 

A testator died having provided by his will that if he had no son by his 
widow, or if such a son died, she might adopt 5 sons successively (one 
on the death of another) the adopted son to be the owner of the 
estate, The adoption was to be, within ten years of the testator’s 
death, of a son from among the sons of the testator's three brothers 
or of his step-brother. Ifit should prove impossible to adopt any such 
son, then, after ten years, and within the next two years, she might 
adopt a son from among the song of other agnatic relations of the 
testator, The will then made provision for, inger alia, the maintenance 
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Will—(Conid.) : 

of the testator’s mother and widow, and for the payment of the 
surplus income of the estate for the establishment and maintenance of 
a certain charity in the event either that the testator should have no 
son, or that sucha son should die sonless, or that noson should be 
taken in adoption, or that such an adopted son should die sonless. More 
than 113 years after the testator’s death, the widow purported to 
adopt one of his nephews, and he died without issue a short time 
afterwards. It would have been quite possible for the widow to adopt 
a nephew of the testator within the ten years prescribed by the will. 
On a claim by the widow to beentitled to the estate as heiress of 
the adopted son who, according to the will, had been the “owner of the 
estate” : 

Held, (1) that it was established law in such a case that the authority to 
adopt given by a husband to his widow must be strictly followed ; that, 
on the true construction of the will, the power given to the-widow was to 
adopt within ten years after the testator’s death; and that the pur- 
ported adoption was accordingly invalid, it being immaterial that the 
will did not expressly state that an adoption of one of the testator’s 
nephews after that period should be void, since the determining 
factor was, not what the will declared should be void but what was 
the power of adoption conferred by it, and since that power was 
expressly limited and must, as laid down by the authorities, and in 
accordance with the general principles applicable to powers, be strictly 
observed, 

(2) That, in the event which had happened of no adoption having been 
made, the gift over in favour of the charity was valid and took effect 
ten years after the testator’s death, the: gift over in the event of no 
adoption being severable from the gift over in the event of an adopted 
son’s dying sonless. 

Quaere, whether, if there had beena valid adoption, the gift over in 
the event of the adopted son’s dying sonless would have failed for 
remoteness. 

(3) That, inasmuch asthe right to receive the surplus income of the 
estate, after fulfilment of the requirements of the will, vested in the 
widow, and as the gift to the charity was contingent and could not 
carry that income until it had-become absolute, the widow was entitled 
to the surplus income which had accrued during the ten years before 
the gift to the charity became absolute, and was entitled to an account 
accordingly. Bhupendra Mohan Roy v. Srimati Purna Sashi 
Debi eee ane 

— , construction of—Adoption invalid—Gift over of surplus income to 
charity 3 see Will vee eee 
Witness, if to be refused on the ground of his being engaged as a counsel in 
the case ; see Adoption oes tee 


Zemindar, statement ‘by, in plaint of transfer of „Putni, if sufficient — 
Liability of original putnidar to pay rent to Zemindar ; see Putni 4 
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NOTES OF CASES. 


Nyapati Narayana Rao v. Mudhavalapu Purusho- 
thama Rao, 


lindu Law—Severance in status, communicated to other coparceners, 
when takes effect. 


In a Hindu joint family, the father sent a registered notice to his 
son on 3rd August, 1926 of his intention to become divided from 
him and after executing a Will on 4th August, 1926 in favour of a 
stranger died on sth August 1926, The notice reached the son’s 
residence on 4th August, 1926 but as he was absent he actually 
received it from postal peon on gth August, 1926. It was contended 
by the son on the above facts that on sth August, 19:6 the estate 
vested in him by survivorship and the Will was therefore not valid. 
The lower Court overruled this contention. On appeal: 

Held [per Varadachariar and King, /J.\—that the severance of 
status relates back to the date of sending the notice as the copar- 
ceners have no choice or option to prevent it and that the Will is 
valid as the principle of survivorship could not operate in this case, 
Se C 





S. Venkatasubramania Sarma (minor) v. United 
Planters’ Association. 


Married Women's Property Act (LII of 1574), section 6—" Policy of 
insurance ”, meaning of—Trust, when construed. 


* In an execution of a decree obtained by the Association against 
the assets of the deceased in the hands of his minor son, the 
learned Sub-Judge held that out of the assets neither the amount in 
the Provident Fund, under the Rules, nor that under the life insur- 
ance policy could be attached as the life policy “is more or less on 
a line with the life assurance policies covered by the Married 
Women’s Property Act ” which construes such amount as a trust for 
the benefit of the wife and children of the deceased. On appeal ; 

Held [per Burn and Lakshmana Rao, J7.\—that a "policy of 
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insurance” does not include the proposal filled in by the insurer nor 
the prospectus of the Company, nor does it create a trust under the 
Married Women’s Property Act unless it be expres sly mentioned in 
the policy itself. 

See also Kannayalal v. S. Subbaraya Chetty (1) where a poli 
not expressly indorsed “for the benefit of the wife” was constyfled 
as a trust in favour of the wife. wo 2 

See further V, E. R. M. K. Krishnan Chettiar v. Velayee 
Ammai (2) reported in 69 C, L. J. page 2n. 

5; C; 


(1) (1937) I. L. R. [1938] Mad. 867. 
(2) (1938) I. L. R. [1939] Mad. goo, F. B. 





In re a Pleader, Rajam. 


Legal Practitioners Act (XVIII of 1579), section 13(b)—Pleader 
obtaining an assignment of the decree from his clients contravening 
Rule 16 of the Rules framed under the Act, if professional mis- 
conduct—Transfer of Property Act (IV of 1882), section 130, 
principle in, whether appiicable to a decree. 


The respondent (pleader) appeared for the mother in one and 
for the son in another proceeding in litigations between mother and 
son against each other. The respondent on wilful misrepresentation 
got a decree for a greater amount passed in favour of the mother 
against the son and purchased and executed that decree in violation 
of the 16th of the Rules framed under the Act. This proceeding 
wag then drawn up against him and sent to High Court for order. 

Held [per Zeack C. J., Varadachariar and Pandrang Row, [].)— 
that the pleader was guilty of grave professional misconduct. 

S, C, : 





Rm. Al. Rm. Alagappa Chettiar v. Kannappa Chettiar. 


Lnsoluenty—All “assets” in a composition scheme, if include Hindu 
father's right to bind his son's share. ; 


The Official Assignee under a composition scheme transferred all 
the “assets” of the insolvent partners of an insolvent firm described 
in their schedule with all ¢he right title and interest of the said insol- 
vents therein to certain persons for distribution of assets to the cre- 
ditors, The defendants appellants who are the undivided sons of the 
insolvent partners contended that the power of a Hindu father, 
manager of a trading family, to sell his son’s share is not an “asset” 


of the insolvent father, On appeal. : i 
Ld 
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Held [per Venkatasudéa Rao and Newsaim, J7.\—-that the word 
“assets” includes a Hindu father's right to sell his son’s share and 
hat none but the Official Assignee should distribute the realised 

sets to the creditors. 
s.%&. 


l Nagarur Sambayya v. Nagarur Pedda Subbayya. 


Provincial Insolvency Act (V of 1920), section 752), time to be 
deducted under—-Indian Limitation Act (LX of 1908), section I9, 
“ Period prescsthed”, meaning and computation of. 


On 7th May, 1922 the defendant executed two promissory notes 
in favour of plaintif. On 7th November, 1922 the creditors of the 
defendant presented a petition in insolvency. On 218t March, 1923 
adjudication order was passed which was annulled on sth April, 
1928, On 23rd October, 1920 the plaintiff sued the defendant on 
the said two promissory notes claiming exclusion of the period 
from 7th November, 1922 to sth April, 1928 The trial Court 
decreed the suit. On appeal: 

Held [per Pandrang Row and Venkataramana Rao, F7.\—that 
only the period from the date cf adjudication to that of annulment 
viz. from 21st March, 1923 to sth April, 1928 could be excluded 
and that the suit is barred by limitation. 

[Earlier Madras cases and English cases discussed.) 

S., C, 


‘Sina Thana Nayana Nachiappa Chetty 2. M, — 
Chettiar. 


Code of Criminal Procedure (Aet V of 1898), settion 503—District 
Magistrate, if has power to issue commission for examination 
of a witness in Burma. 


The accused petitioner applied before the District Magistrate for 
the issue of a commission for examination of a witness in Burma 
which was refused. The accused moved the High Court against 
that order : 

Held [per Lakshinana Rao, J. f.j—that section 503 of Criminal 
Precedure Code does not empower the District Magistrate in this 
case to issue a commission for examining witnesses beyond British 
India or Indian states having representatives of British Indian 
Governinent and as such that power cannot be exercised in purna 
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In re a pleader, Mannargudi. _ «a 
J937 Legal Practitioners Act (XVIII of 1879), section T Ab) and (f) 
1. Le R. [1038] Mad. Pleader instructing bribing of record clerk of a Court, if profe- 
457 F. B. sional misconduct. 


A pleader aged 56 years with 25 years’ unblemished practice 
wrote to a vakil’s clerk to bribe the record clerk of the District Court 
for obtaining a copy of judgment ina case. For some personal 
grudge, the vakil’s clerk made over the letter to the authorities 
whereupon the District Judge drew up proceedings against the 
pleader and sent it up to High Court: 

Held [per Leach C.J. Varadarchariay and Mockett Jj.\—-that 
he was guilty of grave professional misconduct which is not mitigat- 
ed even if the complaint was the outcome of personal grudge. 


S, C. 
Abubacker Labbai Chinnathambi Rowther v. Madarsa 
Labbai 
1938, Indian Stamp Act (II of 1899), Sch. T Arts. go, 57— Security bond 


1. L. R. [1038] Mad. by sureties that an insolvent would attend Court when called upon, 
460 (F. B.) whether to be stamped under art, go or art, 57.- 

Abubacker applied to be adjudged insolvent and for the due 
appearance of the insolvent in the proceedings a bond was executed 
by two sureties in favour of the Sheristadar (i. e. the Court) for 
Rs. 4500 hypothecating immoveable property. The Board of 
Revenue referred this matter to High Court on the point whether 
the bond should be stamped under article 4o or article 57, schedule 
I of the Indian Stamp Act. 

Held [per Leach C. J, Varadachariar and Mockett 7].\—that it 
should be stamped under article 40. 

[Full Bench decisions of different High Courts and other deci- 
sions discussed. | 





Ss, C, ; é 
A ' E, Suna. Sheikh Davood Rowther v. N. R. M, N. 
Ramanathan Chettiar. 
1099. Indian Evidence Act (x of 1872) sec. 7o—Admission of execution, 
nae , what amounts to. 


I. L. R. [1938] : À : : 
Mad. 523. In a suit to enforce a security bond the plaintiff claimed dis- 


E, charge of onusof its proof on the ground (1) qf admission * by 
some of the defendants in their written statement that they signed 
d 
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the bond but it was not attested ther, and (2) of cxecution of a 
power of attorney by those defendants (for the registration of the 
bond) wherein they admitted execution of the bond. The suit was 
decreed. + On appeal : 

Held [per Pandsang Row and Venkataramana Rao JJ.\—that 
there could be no valid execution without attestation and as such 
the alleged admission in the written statement was really a denial of 
execution, that the bond must be proved to have been duly attested 
before section 70 can operate and that any such admission must be 
made in the pleadings cr in the trial but not antecedent to it, (viz, 
the power of attorney.) 

[Arjun v, Kailas (1) and Benoy v, Dhirendra (2) followed. 
Thayammal v, Muthukumarswami (3) dissented from.] 

S.C. 
(1) (1922) 36 C. L, J. 373. 


(2) (1923) 38 C. L. J. 114. 
(3) (1929) 57 M. L. J. 588. 





Sivasankara Mudallar v. Amaravathi Ammal. 


Will—Heir-at-law, if can sue on behalf of estate of deceased, when 1937. 
the executors decline to act. I. L. R. [1938] 
One Balasundara died leaving his widow Amaravathi and his Mad. 533. 


divided brothers Sivasankara and others. He left a Will appointing 
executors who, refused to act, After some litigations between the 
widow and the brothers,the widow filed the present suit for reco- 
very of possession of the property of her deceased husband, which 
was decreed. On appeal: 

Held [per Pandvang Row and Venkataramana Rao J].\—that 
until an administrator is duly constituted, the entire estate compris- 
ing both moveable and immoveable property left by a deceased 
person must be deemed to vest in the heir-at-law, 

S. Ce 





” S. Maruthamuthu Naicker v. P. Kadir Badsha Rowther. 


Promissory note executed by manager of joint Hindu family personally, 193a 
whether other coparceners diable. 1. L. R. aaa 
A promissory note was executed by the first and second defen- Mad. 568 F. B. 
dants in favour of a person who endorsed it to the plaintiff Marutha- E 
muthu, The plaintiff sued the two undivided sons of the second 
defendant also along with the executants. This case was referred 
* to High Cgurt by the Small Causes Court Judge on the point raised 
by the plaintiff : 


Gr 


1937. 
I, L, R. [1998] Mad. 
578 F. B. 


i 
{ 


1937. 
. LPR. [1938] 
Mad. 586 F. B. 
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Held [per Zeack C. J., Varadachariar and Mockett, 77.|—that 
the indorsee cannot sue the non-executant coparceners unless the 
endorsement is so worded as to transfer the debt and the stamp law 
is complied with. : 

See also Pangudaya Pillai v, Uthandiya Pillai (1). 

S.C. 


(1) (1938) I. L. R. [1938] Mad. 968. 





Devulapalli Sobhanadri Sastrulu v. Dorbala Nagayya 
Sastry. 


Lusolventy—Ondischarged insolvent’s right to conduct suit regarding 
after-acquired property. 

The mother of the petitioner Sobhanadri Sastrulu sued for reco- 
very of possession of the estate of her deceased father (who sepa- 
rated from his brothers) as his sole heir, The suit was dismissed, 
During the pendency of the appeal she died and the Offcial 
Receiver applied to Court for permission to continue the appeal as 
the petitioner was then an insolvent. The Official Receiver with- 
drew later on for paucity of funds and the petitioner, relying on the 
rule in Herbert v. Sayer (1), applied for permissicn to continue the 
appeal himself as the legal representative of the last male owner, ` 

Held {per Leach C. J., Vavadachariar and Pandrang Row J].\— 
that the rule in Herbert v. Sayer (1) must be read in the light of 
the rule in 77/2 v, Settle (2) i. e. the petitioner’s right devolved -on 
the Official Receiver who having once intervened cannot be allowed 
to withdraw and that he alone could maintain the appeal. 

Se C 


(1) (1844) 5 Q. B. 965 ; 114 E. R. 1512, 
(2) [1917] 1 Ch. 319. 





\ 
A, N. C. T. Subbiah Thevar v. N. R. Samiappa Mudaliar. ` 


Indian Limitation Ad (LX of 1908) Arts, 36, 120—Public trust— 
Suit by a succeeding trustee cr a co-tiustee against the Previous 
ov the other trustee to make good the loss sustained by the trust 
Jor non collection of its dues—Art, 120 and not Art. 36 
applicable, 


The first of the defendants was the managing trustee of ae 
temple from 1x921 to September 1927, the second from 26th July 
e 
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1914 to 8th February 1928, the third from 22nd May 1928 and 
the plaintiffs from June and July 1928. The suit was instituted 
} On 15th September 1930 claiming that the defendants are liable 
, to pay the uncollected dues during their trusteeship, some of 
\ which Were time-barred. The Sub-Judge dismissed the suit, 
he appeal was heard by a Division Bench who referred it to 


Full Berch. 


Held [per Zeack C, Ja Varadachariay and King J].\—that 
article r20 and not article 36 applies to such a suit, that in case 
of breach of trust by a sole trustee the right to sue accrues when 
anew trustee is appointed, the limitation for such suits being 
Ó years; but that in case of ore trustee suing the others the 
limitation runs from the date the loss is sustained while the case 
‘Of breach of trust by all trustees is similar to that by the sole 
trustee. 


S, C 


In re Dhanukodi Nayakkar. 


Court Fees Act (VII of 1870) sec. 7 (iv) ( J )—Appeals by ‘defendant 

, against preliminary and final decrees in a suit for accounts, 
whether can be given less valuation than that given by the 
plaintiff. 

The plaintiff valued his suit for recovery of possession and 
for accounts at Rs. 3coo/- He obtained a preliminary and there- 
after a final decree for Rs. 32,000/-. On appeal against both the 
decrees, the District Judge reduced the amount to Rs. 6554-sa-2p. 
The defendants then appealed to High Court and relying on 
the rule in Venrkatanandam, In ve(1), valued the relief at Rs. 
100/- and paid court-fee thereon. The Bench in view of decision 
in fajzullah Khan v. Mauladad Khan (2) referred the matter 
fo Full Bench. 


Held [per Leach C. Ja Varadachariar, Burn, King and 
Venkataramana Rao J7.j—that the defendant appealing from a 
preliminary decree in a suit for accounts cannot put an arbitrary 
value but must accept the plaintiff’s valuation in plaint and 
must stamp the memorandum accordingly ; and in an appeal 

t 


e (i) (1932) I. L. R. 56 Mad. 705 
(2) (1929) È. R. 561. A, 232; I, L, R. 10 Lah. 7933 50 C, L, J. 39. 


ya 


1937» 


I. L. R. [19381 
Mad. 598 F. B. 
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against the "final decree he must pay court-fee on the amount of 
decree unless he appeals against a portion of it, ` 
See also S N. V. R. Narayanan Chetti v, S, Pr Al. t 


Periappan (1). j 


Se C J 


` (1) (1957) I. L. R. [1938] Mad. 1031, F. B, j 





Keshwar Sao v. Guni Singh.. 


| 1938. Limitation Act (1X of 1908) Sch. Z Arts. 83, 110— Suit for damages 
L L. Ray Pat. for violating stipulation of paymeut to third garty— Proper 
338. article applicable—Contract Act (IX of 1672). Sec. T24 Such 


a a 
i 


suit, if under contract of indemnity. 


The plaintiffs father executed three mortgages on I9gI2, 
1916 and 1917 in favour of the defendants first party and two 
other parties respectively. The plaintiffs then executed an ijara 
deed on oth January ro18 in the farzi name of defendants 
second party but actually in favour of first party, whereby the 
defendants undertook to pay off the mortgages of 1926 and r917 
but did not do so. Consequently the property was sold and the 
plaintiffs sued the defendants first and second party for damage. 
The trial Court held that the first party were the real ijaradars 
and decreed against them but the appellate Court held the second 
party liable, On appeal to High Court : 

Held [ per Wort and Verma, JJ. |—that the ana are enti- 
tled to damage for breach of contract only and not for breach relat- 
ing to contract of indemnity under section 124 or any other 
section of Contract Act, that article 116 is applicable, and that 
limitation ran from the date of breach of contract and not 
from the date of actual damage to the plaintiffs, 


S. C, 
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REVIEWS. 


The Law of Copyright in India : By Harish Chandra Mital 
and Bhagwan Das Jain: Published by the Eastern Law House, 
15 College Square, Calcutta, 1939. Price Rs. 10. 

Copyright cases are comparatively few in this country and con- 
sequently very few lawyers have turned their attention to this 
subject, although having regard to the present cultural advancement 
of the people of this country, this branch of the law now occupies 
no mean position. So, in the fitness of things, we ought to have a 
number of treatises on the law of copyright as applied in India. The 
Indian Copy Right Act, 1914, has incorporated in it the Imperial 
Act of roxx with certain modifications. These modifications will 
be found discussed and dwelt on at pages 33-52 and 202-203 of the 
book under review. The learned ‘authors have given a short history 
of the English law of copyright indicating the different stages of its 
progress till it has reached its present form in the Parliamentary Act 
of rọrr. Fora comprehensive appreciation of the subject, this 
historical study is indispensable, As the law of copyright cannot 
be studied apart from its international bearing, the learned authors 
have acted prudently in giving a brief outline of the history of 
International copy right and in doing so, he has rightly adverted to 
all the relevant Conferences and Conventions in that connection. 
The different provisions of the Act have been analytically con- 
sidered and critically commented on and their application has been 
suitably illustrated with the help of decided cases, The notes on 
cases are concise and always to the point, and have never been 
overburdened with irrelevant matters. In the assortment of headlines 
for the notes, the learned authors have displayed considerable skill 
and sound judgment, inasmuch as they show at a glance in what 
forms controversies over questions of copyright arise in Courts of 
Law, We have read with great interest the learned authors’ notes 
on copyright in “selections” and in ‘‘ headnotes of law-reports,” 


as they directly concern the vocation of law-reporting, and have - 
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derived much light therefrom. In the various appendices to the 
Book we find a fine collection of all the relevant Rules, Regulations, 
Orders-in-council and the cognate statutes. The value of such inclu- 
sion can scarcely be over-estimated. Having regard to the dimen- 
sion of the publication, its price cannot be considered to be motle- 
rate, but it may be justified on the supposition that the Act not 


being one of every day application, each and every lawyer may not 
go in for it. 


á 


Crime and Criminal Justice: By Abul Hasanat, I. P. 
Published by the Standard Library, Dacca, 1939, Price Rs. 5/8. 

This small handbook on criminology and penology from the pen 
of a departmental head of the Police service with varied experience 
and wide study is an extremely interesting publication. It deals 
with various problems of crime in their manifold phases, It seems 
that the learned author has made a special and a scientific study of 
the subject and has always brought his practical knowledge gathered 
from actual observation of offenders and events to bear upon his 
knowledge obtained from books. The whole book is teeming with 
informations and discussions of so varied a character that it will be 
interesting to almost all classes of people. It is alike useful to the 
Lawyer, the Legislator, the Police cfficer, the Social Reformer, as 
also to the students of law and sociology. The subject has been dealt 
with in such a fascinating manner that once a reader has taken it up 
for study it will be impossible for him to leave it half-read or half- 
finished. The observations of the learned author are very accurate, 
his reasoning sound and his suggestions very thoughtful. He has 
traced the origin of crime, shown its dependence on social and 
moral conditions of the surrounding atmosphere, discussed its 
phases in relation to a number of influencing factors, The learned 
author has given an exhaustive account how the problems of crime 
have been tackled in different ages and in different countries and 
how the different legal systems have gradually been evolved to cope 
with, and control, criminality. All persons who have something to 
do with the criminal administration of the country, and have got to 
deal with criminals, will receive considerable guidance from the 
book, They will find that the publication holds out fresh outlooks 
and new inspiration to them and many practical suggestions for 
their difficulties. A book of this description cannot go unappre- 
ciated, 
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STIPULATIONS FOR A THIRD PARTY 
WITH SPECIAL REFERENCE TO 


. The Indian Contract Act* 
By GıLBeRrT W. F, DOLD, M.A., B.C.L. (OXON) LLB, (LOND.), 


In this lecture I propose to commence by giving some general 
notions as to what is understood by a stipulation for a third party, 
and I shall occasionally make use of the nomenclature of Roman 
Law, with which most of you are familiar, but I need hardly remind 
you that when one speaks of a stipulation in the modern sense, 
which is applicable to almost any bilateral transaction, it must be 
clearly distinguished from the old Roman Law ‘stifulatio’, which 
was a very technical contract verdis. A stipulation for a third party 
may be defined as an agreement entered into between two or more 
persons, whereby one of them (the promisor) undertakes an obli- 
gation in favour of a third party, for the fulfilment cf which the 
promisor binds himself towards the other (the stipulator or pro- 
misee), such stipulator or promisee contracting in his own name and 
not in the name or as the agent of the third party, provided that it 
is the intention of the ccntracting parties that the third party shall 
acquire an independent right enforceable by him against the pro- 
misor, which right flows directly from the agreement entered into 
between the promisor and the stipulator. 

Modern life and conditions have made it practically impossible 
for a member of society to isolate himself from his fellows, and 
very often one’s own interest cannot be advanced without some 
extension of the effect of a legal act to other persons. Itis there- 
fore possible for an act in tke law to be created with the intention 
of protecting one’s own interests, but which in fact also benefits 
third parties, and the exceptions to the classical rule ‘altesi s/igulasi 
nimo potest’, to be found in Inst. III. 20.203 Dig. 45.1,38.22 & 23; 
Code VIIL 39.3, are expressly justified on this ground. The legal 
transaction of the contracting parties can in fact operate for the 
benefit of a third person, without such having teen their intention, 
e.g-, X, who is in straitened circumstances, receives a present of 
a large sum of mcney, which enables him to satisfy his creditors, 
On the other hand, the agreement may te entered into for the 
benefit of the contracting parties, but this result can only be 


* Alecture delivered under the auspices of the Fatra Lew Society in the 
Wheeler Senate Hall, Patna, on the 27th January, 1939. 
è 
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achieved by a simultaneously designed operation for the benefit of 
a third party. The first of these relations is undoubtedly a case of 
a “ Reflexwirkung ” (or reflex operation) to use the term coined by 
Ihering in his striking article in Jahrbuch fur die Dogmatik, Vol. ro, 
P. 245 at P, 288, It is only the undesigned effect upon another 
person of a transaction between strangers, by which such other 
person acquires something, but which acquisition is not the acqui- 
sition of a right in the ordinary sense. The origin of this acqui- 
sition isa mere fact and is not a Cirect consequence of the will 
of the contracting parties nor of the will of the acquirer, whom 
Ihering designates as the “ Rechtsparasit ” or legal parasite. The 


acquisition through “ Refleawirkung ” is not any acquisition through | 


another, nor from another nor for another, but because of another ; 
thus a puisne mortgagee becomes a first mortgagee by the elimi- 
nation of his prior mortgagee simply by reason of the fact that the 
latter bas fallen out and he is the next in order of priority, etc. 

If the contract between the stipulator and the promisor, in addi- 
tion to their rights and obligations inter se, expressly or impliedly 
gives the third party an independent and enforceable right to per- 
formance by the promisor in his favour, it may be said that such a 
contract is a true stipulation for the benefit of a third party. Early 
German writers before the date of the coming into force of the 
German Civil Code have apparently deliberately not postulated 
a notification by the latter of his acceptance of the benefits as a 
condition precedent to its validity, but as they generally admit that 
the right may be revoked by the stipulator at any time before noti- 
fication of such acceptance by the third party unless this is expressly 
or impliedly precluded by the contract itself, itis obvious that the 
notification by him to the promisor, and perhaps to the stipulator 
as well, must generally be regarded as an essential. The later 
German writers before the coming into force of the German Civil 
Code foreshadow the system reflected in the Code, which must now 
be deemed to place beyond doubt that a stipulation for a third 
party can be so couched that it becomes irrevocable forthwith and 
independently of any acceptance by the third party. French 
writers, though in many other respects they are just as inconsistent, 
have been spared this embarrassment by the express words of the 
second part of Art, 1121 of the Code Civil, which reads: 

“He who has made such a stipulation can no longer revoke it, 
if the third party -has declared his intention to take advantage of it.” 

The German writers too make much of the idea that the third 
party cannot be one of the parties to the contract, otherwise he 
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becomes a co-contracting pirty, but it is submitted that the objec- 
tion has no substance in principle. Once it is admitted that the 
third party must adhere to the contract expressly or by implication, 
ag above stated, there can obviously be no objection to his notifica- 
tion of his acceptance of the benefits under that contract being 
communicated to the contracting parties at once and in fact in con- 
sequence of negotiations between them of which the third person 
has throughout been cognizant, though his rights may also come 
into existence without his krowledge and volition. Asthe third party 
martifests no will (apart from the notification of acceptance of the 
benefits thereunder, which usually takes place after the contract has 
been executed and its special provisions have been communicated 
to him) and does not effect the manifestation of the will of another 
in the creation of the contract out of which his rights arise, there 
can be no room for de facto collaboration, and in particular the 
stipulator is not an assistant, messenger, employee nor broker, for 
all these persons are set in motion by the will of their principal. 
Neit her is the stipulator a similar instrument of the promisor, since 
he manifests his own will by acce pting the promise and holding the 
promisor to it; and because the contract is complete without the 
necessity of the third party being a party thereto, the stipulator is 
not a mere participant; but a principal himself, Nor can the stipu- 
lator be regarded as a substitute, such as an implied agent or agent 


for an undisclosed principal, for the third person himself acquires ` 


the intended right arising out of the contract directly and not deri- 
vatively through ths substitute. 

The stipulator cannot be regarded as the express agent of the 
third person, since the contract is not entered into the name of 
the third person but for his benefit and the stipulator declares 
entirely his own will and this willis not assumed to be the will of 
the third person. The transaction is not a transaction of the third 
person, but a contract of the stipulator and promisor, though it is 
for his benefit. Nor can the stipulator be regarded as the negotio- 
zum gestor of the third party, as long as any doubt exists whether 
the dominus ever comes into direct relationship with the other party 
with whom the wegotiorum gestor ccntracts for the benefit of the 
dominus, Nor does the third person acquire his sights as the result 
of an implied or statutory cession or assignment of the rights of 
the stipulator. The third person derives his right directly from the 


contract himself though it may be necessary in order to render | 


such right irrevocable to notify “his acceptance of the benefits in 


‘some form or other. The stipulator is not at any time entitled to 
e 
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that which represents the right of the third person, since payment or 
performance is not promised to him but merely performance of such 
payment or performance to the third person. Itis true that the 
prevalent view is that renunciation by the third person will aufo- 
matically make the stipulator the ultimate beneficiary, but the 
matter is not free from doubt, Moreover an assignment by the 
stipulator to the third person is ineffective to give the latter any 
greater rights than he has already derived from the contract, though 
an assignment of the stipulator’s rights might give the third person 
remedies which he does not otherwise possess, e. ge On a lease of 
property the rent of which is to be paid to a third person, it would 
seem that the latter could not distrain for unpaid rent, though, of 
course, he woul still be able to sue the pro misor for it. 

Some writers have attempted to explain the relationship between 
the stipulator and the third person on the basis of correality, viz. 
that they are correal creditors of the promisor. Correality in this 
connexion is defined by Cujacius in his Paratitla in lib. 8.39, 
Codicis Just., Vol. 2, which reads as follows :— 

“Two or more creditors are said to be creditors in solidum if on 
their own behalf and by virtue of one and the same contract they 
have exacted a promise that the same thing or the same sum of 
money should be due to each in such a way that each co-creditor 
can demand either his proportionate share or the whole amount,” 

It is at once obvious that the relationship cannot be brought 
within the frame-work of this definition, because the claim of the 
stipulator and that of the third person are of different content, for 
performance to the stipulator cannot be regarded as equivalent to 
performance to the third party, though performance to the latter 
will extinguish all claims by the stipulator against the promisor. 
Unless performance to the stipulator can be regarded as perform- 
ance to the third person and vice versa, there can be no true correa- 
lity. Nor is the third person a mere legal parasite, that is to say, 
his acquisition is not to be regarded as a “ refiex-operation” of 
another’s right or legal relations, where the acquisition of the legal 
parasite is not intended, but takes place undesignedly as a con- 
sequence of definite objective legal relations, The stipulation for 
a third person has as its object the direct acquisition on the part of 
the latter of a right of his own, which a mere “ reflex-operation ” 
can never have. 

Nowa few words as to historical development. It may be 
* doubted whether any maxim oft Roman Law has given rise to 
greater disc ussion throughout the centuries than the maxim “ Alteri 
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stipulari nemo potest” referred to by Ulpian in Dig. 45.1.38.17. 
The prohibition however was much older than the time of Ulpian, 
It first appears in the works of Quintus Mucius Scaevola (who lived 
‘about 100 B, C.) as appears from a text in Dig. 50.17,73.4, "nec 
paciscendo nec legem dicendo nec stipulando quisquam alteri cavere 
potest.” The probibition was still in full vigour at the time of Gaius, 
who in his Institutes (iii, 103) writes: “ Praeterea inutilis est 
stipulatio, si ei dari stipulemur, cuius juri subjecti non sumus,” 
Paulus in Dig. 44.7.11 formulates the rule in the following terms: 

Quaecumque gerimus, cum ex nostro contractu originem trahunt, 
nisi ex nostra persona obligationis initium sumant, inanem actum 
nostrum efficiunt ; et ideo neque stipulari neque emere vendere contra- 
here, ut alter suo nomine recte agaf, possumus, 

Ulpian, in the passage already cited implies that if the stipulator 
has an interest in performance being made to the third party, the 
stipulation is valid and he proceeds in the following sections to give 
exceptions, which can be justified on this ground. It is interesting 
to note that none of the institutional writers base the reason for the 
invalidity of a stifulatio alteri on the ground that one cannot benefit 
anyone as the result of a payment which has been promised toa 
third party. Gaius sees nothing wrong in admitting that one’s 
condition can be improved by another without one’s knowledge and 
even against One’s wish. This is confirmed by him in Dig. III, 
5, 38 (39). The Sabinian school, to which Gaius belonged, inter- 


preted a stifulatio mihi et titio, as being valid for the whole amount ` 


as regards the stipulator and invalid as regards Titius., The Procu- 
lians, on the other hand, affected to pay more regard to the actual 
will of the contracting parties than to the strict verča stipulationis 
and, therefore, regarded the stipulatio as valid so far as the stipulator 
was concerned for half the amount stipulated and as invalid for the 
excess, i. €, invalid so far as the third party was concerned. The 
view of the Proculians gradually gained ground. Pomponius, who 
was a contemporary of Gaius and belonged to the same school, 
though he did not disdain on occasion to be influenced by the rival 
school, accepts the Proculian view in Dig. 45.1.110 pr When 
Justinian enacted his Institutes in 533 A. D. he left no doubt as to 
what the law was to be and adopted the Proculian view: "Placet non 
plus quam partem dimidiam stipulatori adquiri” (Inst, III, 19, 4). 
Modern writers have attempted to explain the reason for the 
prohibition in Roman Law on various grounds. Sohm in his 


Institutes (Ledlie’s translation, pp. 221, 415, 543) thought that it . 


was to be explained by the fact that early society was extremely 
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formalin allits legal acts and did not countenance the idea that 
a stranger to a contract could derive any benefit from it. This 
is also the reason that is usually adduced by English lawyers to 
account for the maxim in English law. 

Moltz2r (Overeenkomst ten behoeve van derde n, Amsterdam, 
1876) seeks to find the raison detre of the maxim in the Roman 
Law as to execution, which in its earliest daysdid not permit of 
specific performance of a contract, but relegated the plaintiff to 
anaction for damages, in which action it was essential that the 
plaintiff should prove his pecuniary interest in the performance. 
In an action by a stipulator against the promisor for non-perfor- 
mance of the contract by the latter in favour of the third party, 
the stipulator could not succeed unless he could affirmatively 
establish what loss he (the stipulator) had suffered by noneperfor- 
mance or had stipulated for a penalty in case of default. 

Champeau (Stipulation pour autrui, Paris, 1893) advances 
another theory, which isto the effect that an obligation was ori- 
ginally a personal fetter between the debtor and the creditor, and 
that the creditor’s remedy for enforcing the obligation was upon 
the actual physical body of the debtor. While in the course of 
time the law became more humane and permitted execution 
against the goods of the debtor in place of his body, nevertheless 
an obligation always remained a purely personal bond and even 


_ in its most developed stage Roman Law only permitted of repre- 


sentation or of the assignment of a contract by indirect 
methods, l 

Unger (Vertrage zu Gunsten Dritter, Jena, 1869) seeks the 
explanation of the maxim in the supposed philosophy of the 
Romans, which enjoined the duty ‘of sclfinterest, but it may be 
objected that there are texts in the Corpus Juris of a date when 
the Roman maxim “alteri stipulari nemo potest” was still in full 
vigour, which contradict the concept of a philosophy af self- 
interest (Papinian in Dig, XVIII. 7. 7. “cum benefitio adfici 
hominem intersit hominis; Paulus in Dig. 24-3-45 "Javore enim 
nuptiarum et maxime propter affectionem personarum ad hoc 
decurvendum est? and Florentinus in Dig. 1-1-3 “conseguens est 
hominem komini insidiari nefas esse? to mention only a few). 

Lambert (Stipulation pour autrui, Paris, 1893) suggests that 
the enunciation of the rule was to be fonnd in the books intended 
for students, whereas the Digest, which dealt mairly with concrete 


e cases which had actually arisen in practice, contains many excep» 


tions, express or implied. His explanation is that this was dye to 
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the respect which legal theory paid to ancient tradition, preferring 
to deflect rather than to proceed directly in the face of the rule, 
Recent research however inclines to the view that the supposedly 
concreté cases in the Digest were really imaginary cases, so that 
Lambert’s theory may proceed on a misconception. 

Leonhard (Die Anfechtbarkeit der Vertrage fur das Vermogen 
eines Dritten, Leipzig, 1892) suggests that the reason for the rule 
was to prevent the stipulator from defeating the claims of his 
creditors, but his arguments do not seem to be convincing. It 
is difficult to imagine that the Roman Law would not have found 
an adequate remedy in the actio pauliana to defeat transactions 
by an insolvent stipulator in fayour of third persons if those stipula- 
tions had not been prohibited on quite other grounds. The same 
criticism may be levelled at the notion that such transactions would 
have tended to defeat the law as to legitim (see Ehrenzweig, Die 
sogenannten zweigliedrigen Vertrage, Vienna, 1895). 

Whatever may be assigned asthe reason for the rule, there 
can be no doubt that the rule itself persisted up to the very latest 
period of Roman Law. It is true that the rule underwent a 
series of exceptions, which merely served to illustrate the rule 
itself. In order to avoid the application of the rule, the Romans 
had recourse to certain operations more generously interpreted 
and in doing so manifested considerable ingenuity. I have not 
time to illustrate the working of these devices, but will merely 
name some of them, e g, the adjectio solutionis causa, the 
mandatum aliena gratia, interposition (which bears marked 
resemblances to benami transactions) and the fdeicommissum a 
debitore velictuim, Whatever difficulties may have been encoun- 
tered by legal practitioners in the past in their efforts to overcome 
the prohibition “nemo alteri stipulart potest,’ to-day the position 
is very different. All over the world, with the sole exception of 
England and those systems derived from the Common law, an 
independent enforceable right has been accorded to the third 
party. Even inthe United States of America the Common law 
has not been followed in this respect and an elaborate jurispru- 
dence dealing with the subject has been evolved, In the Restate. 
ment of the Law of Contracts, i.e. the American law of Contracts, 
the subject occupies considerable space, Ss. 133 to 147 of that work 
dealing with it, 

t indian Law, 

Until the passing of the Indian Contract Act (ọ of 1872), there 

was no ®°specific Code in force governing contracts, and though 
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the Moghul Emperors and, before them, the Hindu rulers may 
have applied some positive rules, nothing much is known of them. 
In the absence of any such rules, the Courts in British India were 
directed to apply the rules of equity and good conscience, which 
were generally interpreted to mean the rules of English law if 
found applicable to Indian society and circumstances”; r4 L A. 
€9(1) at p. ç6. The relevant section of the Indian Contract Act is 
S. 2 (d) which reads as follows: 

“When at the desire of the promisor, the promisee or any other 
person has done or abstained from doing, or does or abstains from 
doing, or promises to do or to abstain from doing, something, 
such act or abstinence or promise is called a consideration for the 
promise,” 


This differs from modern English law, in which it is well settled 
that consideration must proceed from the promisee, and asina 
stipulation for a third party both the latter and the stipulator 
are promisees, in the English law of Contracts, as distinct from 
trusts, the Only person who can sue the promisor for performance 
is the stipulator. The language of S. 2(d), Indian Contract Act, 
provided therefore a useful departure from English law. In fact, 
in the very first reported case, 4 Mad. 137(2) after the passing of 
the Indian Contract Act, though Innes J. based his judgment 
mainly on (1677) 2 Lev 2ro=r Vent. 3183} Kindersley J. expressly 
relied on the wide terms of S. 2 (d) in support of his judgment, 
The idea that this section was sufficient to give the third party 
an independent enforceable right without anything more received 
a set-back in the judgment of Sir George Rankin, [now a member 
of the Judicial Committee of His Majesty’s Most Honourable 
Privy Council and President of the International Law Association 
in London] in 55 Cal, 1315%4) in which his Lordship expressed the 
view that though CI, (d) of S. z, Contract Act, widened the defi- 
nition of “consideration” so as to enable a party to a contract to 
enforce the same in India in certain cases in which English law 
would regard that party asthe recipient of a purely voluntary 
promise and would refuse to him a right of action on the ground 
of nudum pactum, there was nothing in the Section to encourage 


(1) Waghela Rajsanji v, Shekh Masludin, (1887) 11 Bom. gs1=14 1, A. 89= 
5 Sar. 16 (P.C). 
(2) Venkata Chinayya v, V, Ramayya, (1882) 4 Mad, 137. 
(3) Duttan v. Poole, (1677) 2 Lev. 2101 Vent. 318. : 
(4) Krishna Lal v. Promila Bala Dasi, (1928) 15 A, 1. R, Cal, si8=114 
I. C. 658=55 Calc. 1315=32 C. W. N, 63447 C. L. J. 587. 
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the idea that contracts can be enforced bya person who is not a 
party to the contract, but that this notion is rigidly excluded by 
the definition of “promisor” and “prnmisee,” and that it was 
erroneous to suppose that in India persons who are rot parties 
to acontract can be entitled to sue thereon, except where there 
isan obligation in equity amounting to a trust arising out of the 
contract. The only reported case where the third party forthwith 
adhered to the contract appears to be that in A, I, R. 1932 Lah. 
566(1), though it must be admitted that his adhesion consisted 
mainly in his signing as a witness to the contract between the main 
contracting parties. 

A Full Bench decision of the Madras High Court in 53 Mad. 
270(2) has summarized the categories of third party contracts enfor- 
ceable by the third party, as follows, viz. (a) where there is the crea- 
tion of a trust in favour of the plaintiff in respect of the amount sued 
for ; (b) where there is the creation of a charge of immovable pro- 
perty by the promisor or allocation by the promisor of the specific 
money in suit in favour of the plaintiff: (c) where there is the 
creation of a settlement on marriage in which the plaintiff may 
be beneficially entitled as provided by S. 23, Specific Relief Act, 
and (d) wherethere is an estoppel as against the promisor 
owing to transactions between the plaintiff and the promisor. 
It is clear that none of the foregoing categories would 
cover the case visualized by Sir George Rankin in 55 Cal, 
1315.(3) His Lordship is obviously expressing in English terms the 
doctrine of the personality of contracts stereotyped in Art. 116s of 
the French Code Civil, which reads: “Zs conventions wont defet 
gwentle les parties contractantes ; elles ne nuisent point auxtiers et 
elles ne leur profitent que dans le cas prevu par LV Arl, 1r21.” Yt 
will be seen that the French Code in express terms exempts stipu- 
lations for a third party from the effect of Art. 1165. The French 
term “personnalite des contracts” is virtually the same thing as 
privity of contract, ” the use of which term appears to begin with 
Lord Ellenborough in a case in [18c9]2 Camp 123(4) and in (1810) 
14 East, sgo#(s). The meaning of the word “ privity ’ as used by 


(1) Torabaz Khan v. Nanak Chand, (1922) 19 A. I. R. Lah, ©66=1981. C. 


263=33 P. L. R. 685. 

(2) Subbu Chetti v. Arunachalam Chettiar, (1950) 17 A. I. R. Mad, 382= 
124 I. C. 55=53 Mad. 270=58 M. L. J. 420 {F, B). 

(3) Krishna Lal v. Promila Bala Dasi, (1928) 55 Calc. 1215, 

(4) Rogers v. Kelly, (1809) 2 Camp. 123. 

(5) ° De Bernales y, Fuller, (1810) 14 East 5con=2 Camp, 426=11 R. R. 755. 
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Lord Ellenborough is hard to find. In the extract from his judgment 
in (1821) 14 East. 582,(1) it appears to mean either a statement by 
the defendant that he holds for the plaintiff or else an “engagement” 
between defendant and plaintiff, the latter perhaps meaning a 
“contract” (Jackson, R. M. The History of Quasi-Contract in 
English law, Cambridge University Press (1936) at page roc,] The 
word ‘privity’ is used by Littledale, J, in (1833) 4 B. & Ad. 433@) as 
apparently equivalent to a “ deamen juris.” However, it now 
appears to have acquired the same meaning as ‘being party to a 
contract’ in the sense of Art. 1165 of the Code Civil, According 
to Professor Corbin, [American Edition of Anson on Contract (1924) 
p: 351] in order that privity of contract may exist, it seems to be 
necessary for 4 to say to B “I pro mise you.” In the Sixth Interim 
Report of the Law Revision Committee (May 1937), it is recom- 
mended that the third party should become privy to the contract ; 
but as the third party’s rights can be acquired by his express or 
implied adoption of the agreement, it is obvious that (if the recom- 
mendations are made law) he can become ‘privy’ to it without ever 
having been a ‘party’ to it. Whatever the true meaning may be, 
there can be no ambiguity about Sir George Rankin’s view that 
section 2(d), Contract Act, will not avail to give the third party a 
legal right unless he was also a contracting party and a subsequent 
‘adhesion’ expressly or by conduct will not cure the defect. If this 
is the true view, then, apart from the categories summarized in 53 
Mad 270,(3) no stipulation for a third party can be enforced by the 
latter, unless he was present and accepted the benefits verbally or 
by ap immediate signature of the contract between the stipulator and 
promisor, 

I now propose to deal with the most important decisions of the 
Privy Council and the Indian Courts on the subject. This list is 
not intended to be regarded as exhaustive and the other decisions 
will be found referred to in the extracts or the full judgments, I 
have already dealt with the decision in 4 Mad 137(4). Kindersley, J. 
based his judgment on section 2, Contract Act, regarding the deed 
of gift in favour of the defendant and the contemporaneous agree- 
ment between the plaintiffs and the defendant as one transaction. 
This view obviously was in harmony with the later view of Sir 
George Rankin in 55 Cal, 1315(5) that the third party must be a 


(1) Williams v. Everett, (1811) 14 East. 582-15 R. R. 315, 
m (2) Price v, Easton, (1833) 4 B. & Ad. 433=1 N. & M. 303=2 L. J, 
a L 51. : 
(3) Subba Chetti v. Aruna Chalam Chettiar (1930) 23 Mad, 270, 
(4) Venkata Chinayya v. Ramayya (1882) 4 Mad. 137. 
(5) Krishna Lal y. Promila Bala (1928) 55 Calc. 1315. - 
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party to the contract and can be justified on that ground alone. 
The case in 6 Bom. L. R. 421(1) was obviously a case where there 
was no express trust in favour of the plaintiff and her children, but 
where the Court implied a trust in their favour. If the first cate- 
gory in question is not intended to be limited to express trusts, this 
case clearly falls within it. The case in 33 Mad. 238(2) presents 
difficulties. The facts were as follows :—Plaintiff 1 had two sons, 
plaintiff 2 and the deceased Krishna Pattar, the father of defendants 
rand 2. In 1896, plaintiff 2 and the said Krishna Pattar divided 
and it was provided by the deed of partition that they should each 
contribute Rs..150 and invest Rs, 300 in some landed property and 
make the interest directly payable to plaintiff r towards her main- 
tenance. Until the money was invested in land, plaintiff 2 and 
Krishna Pattar were each to pay Re, 134 a month to plaintiff r. 
The deed of partition provided that on plaintiff 1’s death, plaintiff 2 
was to collect the money, perform the funeral obsequies and divide 
the balance between himself and Krishna Pattar. Suit was brought 
in the Court of the District Munsiff of Palghat and was dismissed 
and on appeal to the District Judge of South Malabar at Calicut 
the judgment was confirmed. The nature of the suit is not very 
clear from the report, but it appears that plaintiff 1 sued the sons 
of Krishna Pattar for Rs. 150. The nature of plaintiff 2’3 claim is 
also not very clear, The judgment of the first Court was inter alia ` 
as follows :— 

Plaintiff 1 is no party to this partition deed, and, so long as 
plaintiff xı lives, plaintiff 2 has no right whatever to sue for the 
amount which Krishna Pattar undertook to contribute towards 
plaintiff 1’s maintenance. It therefore follows that, while plaintiff 
2 has no right to join plaintiff 1 in bringing the suit, plaintiff r can- 
not enforce the agreement contained in the deed of partition to 
which she was no party. What is more, there is no provision in the 
deed of partition for the payment of the Rs. rgo to plaintiff x, 
All that is provided for by the partition deed (Ex. A) is that plaintiff 
2 and Krishna Pattar should each contribute Rs, 150 and invest 
the Rs. 3co on landed property for the benefit of plaintiff 1. Under 
no circumstances was Krishna Pattar to pay the Rs. 150 to plaintiff 
z. Such being the agreement in Ex. A, the suit to recover the 
Rs. 150 is clearly unsustainable. As to the interest plaintiff 2 has 
no right whatever to recover it and plaintiff xı cannot sue for it, 


(1) Rakhmabai v, Govind Moreshwar, (1904) 6 Bom. L. R. 4221. e 
(2) Shuppu Ammal y. Subramaniyan, (1910) 33 Mad. 228=4 I, C, 1083= 
19M. L. J. 739. F 
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there haying been no privity of contract between her and Krishna 
Pattar, No doubt plaintiff 1 has a right to sue for her maintenance, 
but certainly she has no right to sue for the enforcement of the 
agreement contained in the deed of partition to which she was no 
patty. Plaintiff 2 might, no doubt, have invested the whole Rs. 300 
on land for plaintiff 1’s benefit and then sued his brother's sons 
for contribution, but he did not choose to do so, and, asthe suit is 
now framed, plaintiff 2 has no right whatever to be on record. 

On appeal to the High Court of Madras the appeal was allowed 
and the judgment of the Court (Sir Ralph Benson, Ag. C. J. and 
Krishnaswami Aiyar, J.) was in the following terms :— 

The lower Courts are not right in saying that plaintiff x is not 
entitled to sue on Ex. A. Itis true she is no formal party to it. 
But the executants of the document have given a charge in her 
fayour for Rs, 300 till the money is contributed by both the sons 
and then it ought to be invested on the security of immovable 
property in her favour. The decisions in 6 Bom. L, R. 421(1) and 
and 29 All, 151,(2) justify an action by her on the ground that 
she is the beneficiary. But even apart from tbe relation of trustee 
and cestui que trust she is a charge-holder entitled to maintain the 
action. 

The judgment of the first Court is obviously erroneous. Tf. 
plaintiff 2 could have no right to sue for performance of Krishna 

‘Pattar’s promise to contribute Rs. 150, it cannot be justified even 
on the ground that the joint family property which the sons divided 
had been charged with a sum of Rs. 300, but the agreement was 
that the two brothers should each contribute Rs. 150 and invest the 
fund, evidently in order to free the joint family property from the 
charge for maintenance on the security of immovable property. 
This obviously was not done and, if plaintiff 2 had offered to contri- 
bute his share, i e, Rs. 150 (which must surely have been pleaded) 
it is difficult to understand on what principle of law relief could 
have been refused to him. He was a main contracting party and 
the consideration for the mutual promises of the brothers was good 
consideration. The judgment of the High Court however is also 
unsatisfactory. Ifthere was a legal charge for the maintenance, 
there was no need to execute a further charge, but the sons obvi- 
ously intended to raise a sum of Rs, 300 and invest it on the secu- 
rity of other property to provide for their mother’s maintenance, 

(1) Rakhmabai v. Govind Moreshwar (1904) 6 Bom. L, R. 421. 

(2} Husaini Begam v. Khwaja Muhammad Khan, (1907) 29 All. 151=4 A. 
L J. 13=1907 A. W. N. 3. S , 
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Until this had been done, it is difficult to see how the mother could 
be regarded as a charge-holder. 


The Privy Council decision in 37 I, A. r52() was placed on the 
ground that a charge had been created on immovable property and 
it would therefore come within the second category in question, and 
though the Board did not put it on this additional ground, it would 
seem to come within the third category relating to marriage con- 
tracts as well., The next Privy Council decision appears to be that 
in 39 I. A. 7.2) This was apparently the first decision relating to 
the ‘assumption of a mortgage debt” by the purchaser of the 
equity of redemption. Differing herein from American Law, the 
Privy Council in this and other cases decided by it, A. I, R. 1922 
P. C. 176=26 C, W. N, 5314(3) and A. I. R, 1923 P. C. 54,(4) will 
not allow even the express assumption by the purchaser of the 
mortgage debt to ground an action against him by the mortgagee, 
unless the purchaser constitutes himself an express trustee for the 
mortgagee. 


While it may be my province to confine myself to the law as it 
stands and not to enter the domain of legislation, I cannot help 
wishing that your Contract andi Transfer of Property Acts could be 
amended so as to give an express right of action by the mortgagee 
against the purchaser in those cases where tke purchaser has agreed 
with the mortgagor to pay the mortgagee the amount of the’ 
mortgage and has in fact received credit from the vendor for 
the amount of mortgage debt. The matter is, of course, only 
of importance where the mortgaged property is brought to sale 
and fails to realise the amount of the mortgage. It may be 
objected that the mortgagee’s rights should be looked at from the 
time when the mortgage was created, and at that time there was 
no contract between the mortgagor anda purchaser for the benefit 
of a third party, i, e. the mortgagee, and that in any case the 
mortgagee may apply pressure to the mortgagor by bringing a 
Suit upon the personal covenant, and that in this way the latter 
may be compelled to sue the purchaser for breach of contract. 


(1) Nawab iShwajfa Muhammad Khan v. Nawab Husaini Begam, (1910) 32 
All. 410-371, A, 152=7 L. C. 237=7 À, L, J. 871 (P. C.). 

(2) Jamna Das v. Ram Autar Pande, (1912) 34 All. 63=39 Í, A. 7=13 LC. 
904=9 A. L. J. 37 (P. C). 

(3) Nathu Khan v. Thakur Burtonath Singh, (1922) 9 Á. I, R, P, C. 176=66 
I. C. 107=26 C. W. N. 514 (P.C). 

(4) Nanku Prasad Singh v. Kamta Prasad Singh, (1923) 10 A. I. R, P, ẹ, 
5#=95 I. C. 970 (P. C.), 
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But is it not possible that the purchaser may collude with the 
mortgagor? A more plausible objection may be that the con- 
sequences of the existing law may be avoided by practitioners’ 
framing the deed of sale so as to constitute the purchaser a trustee 
for the mortgagee of the amount which he has—at any rate 
notionally—received on his behalf, but the frequency with which 
these cases still occur would seem to show that many practitioners 
in the mofussil have not yet appreciated the existing law. 

Animportant decision is that in 38 Mad 753,(1) for the able 
judgment of Tyabji J. gives the English point of view in its 
extremest form and has exercised an enormous irfluence upon sub- 
sequent decisions. 

The Calcutta case in 4r Cal. 137(2) is clearly in conflict with 
the Privy Council decision in 39 J, A. 7(3) in so far as it relied 
on an assumption of the debt, for the Court found there was no 
novation within the meaning of S. 62, Contract Act, but as, the 
plaintiff was a party to the arrangement it is in harmony with the 
later decision of Sir George Rankin in 55 Cal. 1315.(4) The case 
in 37 All x155 was a species of assumption of debt, to wit the 
payment by the lessees of the debt of the lessor for the dues of 
the zamindars, and the Court refused relief to the latter against 
the lessees on the ground that the zemindars were no parties to 
the agreement and did notin any way alter their position in con- 
sequence of such agreement. 

The case in 22 C. W, N. 279(5) wasa successful attempt by a 
creditor to enforce a bargain against a purchaser of property who 
had agreed with the vendor to pay the plaintiff (creditor) the 
amount of the latter’s claim with part of the purchase price retained 
by the purchaser for the express purpose of satisfying such claim, 
The Court rejected the attempt to distinguish this case from that 
in 42 Cal, 137(2) on the ground that in the latter case the arrange- 
ment had been communicated to the creditor and thought that 
this distinction was immaterial This would normally be good 
authority for the proposition that the mere bringing of an action 


(1) Iswaran Pillai v. Tharagan, (1914) 1 A, I. R. Mad. 701=231.C, 

951=38 Mad, 753=26 M. L. J. 127. 

(2} Debnarain Dutt v, Chunilal Ghose, (1914) 1 A.I, R. Cal. 129=20 
I. C, 630=41 Cal, 127=18 C. L. J, 603= 17 C. W. N. 1143. 

(3) Jamna Das v, Ram Autar Pande (1912) 39 I. A. 7. 

(4) Krishna Lal v. Promila Bala Dasi (1928) 55 Calc. 1315, 

(s) Mangal Sen v. Muhammad Husain, (1915) 2 A. L R, Ail. 97=27 1, C. 
737=37 All. t15=13 A. L. J. 73- 


(6) Dwarka Nath Ash v. Priya Nath Malki, (1918) s A. I. R. Cal, aS 
961. C, 792=327 C. L, J. 481=22 C. W. N, 279, 
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is sufficient ‘evidence of acceptance or adoption of the benefits 
by the third party, but in view of the later decisions of the Privy 
Council in A. I. R. 1922 P. C. 1760) and A. I. R. 1923 P, C. 54) 
it can no longer be regarded as good law. 

In 44 All. 702(3) the third party Sewa Ram was originally not a 
party to the contract for his benefit, but asin subsequent procee- 
dings a decree for specific performance of that contract was passed 
by the Court, it was held that he (Sewa Ram) was brought into 
a degree of privity with the main contracting parties, which in the 
opinion of the Court justified it in holding that this was a case 
in which the .equitable relief granted in the Calcutta case (41 
Cal. 137(4)), ought also to be granted. If 44 All. 7o2(2) has been 
correctly decided, it would seem necessary to expand the cate- 
gories in 53 Mad. 270(5). It is difficult to know the exact ground 
of such additional category, for it could not be regarded as 
equivalent 10 a promise made to the Court in a judicial procee- 
ding for the benefit of a third person, which isa ground recog- 
nized in the United States of America, In 7 Pat. L. T. 468,6) 
the plaintiff must surely be regarded as having been an incidental 
beneficiary and the case was therefore rightly decided. 53 Cal. 
922(7) was a further attempt to make the assumption of a debt 
a ground for recovery by the creditor direct, and the Court refused 
relief, firstly on the ground that there was no consideration moving 
from the plaintiff; and secondly, that the agreement was not ' 
executed for his benefit. With regard to the first objection, 
this appears to be met by the terms of S. 2.(d), Contract Act, 
but if Sir George Rankin’s judgment in 55 Cal. 1315(8) is right, 
the judgment could be supported on another ground, viz., that 
the plaintiff was nota party to the agreement, though he subse- 
quently adopted it before suit was brought. With regard to the 
second obj:ction, this seems to have no foundation at all, for it 
would be a good objection to all claims by creditor beneficiaries, 

Reference has frequently been made to 55 Cal, 1315(8} in which 

(1) Nathukhan v. Thakur Burtonath Singh (1922) 9 A. I. R, P. C. 176. 


(2) Nanku Prasad Singh v. Kamta Présad Singh (1923)'10 A. I. R, 54. 

(3) Nehal Singh v. Fateh Chand, (1922) A. I. R. All. 426= 681,C. 
778= 44 All. 702. 

(4) Debnarain Dutt v. Chunilal Ghose (1914) 1 A. I. R. Cale. 129. 

(s) Subbu Chetti v. Arunachalam Chettiar (1970) 53 Mad. 270. 

(6) Achuta Ram v, Jainandan Tewary, (1926) A. I. R. Pats 202= 93 
I. C. 935—4 Pat. 696—7 P. L. T. 468. 

(7) Jiban Krishna Mullik v. Nirupama ae (1926) A, L R. Cale, « 
1009—96 I. C. 846— 53 Cal. 922—j30 C. W. N. 812 

(® Krishna, Lal v. Promila Bala Dasi (1928) 55 Calc, 1315, 
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Sir George Rankin C. J. laid down the law that apart from 
obligations in equity amounting toa trust, a third parly cannot 
sie upon a contract made for his benefit, unless he was actually 
a party to the contract. The Full Bench decision of the Madras 
High Court in 53 Mad. 270(1) lays down the four categories of 
contracts enforceable by a third party and definitely refuses a 
right of action to him where all that appears is that a person 
transfers property to another and stipulates for the payment of 
money to a third person. 

It may, however, be regarded as in conflict with the judgment 
in Krishna Lal Sadhy’s casel2) in so far as it would have given 
judgment for the plaintiff if the promise had been made to him. 

The Lahore case in A. I. R. 1932 Lah. 566(3) differed from the 
foregoing cases. Briefly, the facts were that a judgment-debtor 
granted a lease of one of his properties and provided that the 
rent should be paid to one Gopi Chand, to whont the judgment- 
debtor was also indebted. Thereafter the judgment-creditor 
attached the rent payable under the lease, and it was held that 
he could not do soas Gopi Chand had obtained a good title 
thereto. The Court found that Gopi Chand was present at the 
time of the execution of the lease, which he signed as an attesting 
witness and that he had agreed to accept the rent. Although 
the report of the case does not make it quite clear whether such 
. acceptance took place at the very moment of the execution of 
the lease, it would seemto bea justifiable implication that this 
was so, and accordingly the decision could be justified on this 
ground alone. However, in the concluding paragraph of the 
judgment this aspect of the matter does not seem to have been 
regarded as essential. 

The case in 60 Cal. 767(4) is a very short judgment, which 
merely follows the decision of the Madras Full Bench in 53 
Mad. 270,0 )and dissents from the Indian decisions to the contrary. 

In 1934 the Calcutta High Court had again occasion to consider 
the question in 61 Cal. 841= A. I, R. 1934 Cal. 6825) One of 
the Judges, Lort-Williams, J., expressly dissented from the decisions 
in 53 Mad. 270,0) 53 Cal. 922,6) sg Cal, 13152) and 60 Cal, 7674) 


(1) Subbu Chetti v, Arunachalam Chettiar (1930) 53 Mad. 270. 
(2) Krishna Lal v. Promila Bala 55 Calc. 1315. 
(3) Torabaz Khan v. Nanak Chand (1932) 19 A. I. R. Lahore 566. 


(4) Jagadamba Debee v. Bibhooti BhooShan Sarkar, ine 20 ALR, 
Cal. 407—143 I. C 723-60 Cal. 767~37 C. W. N. 

(£) Khirod Bihari v. Mangobinda (1934) 61 Cal. 841. 

(6) Jiban Krishna v, Nirupama (1926) 53 Calc. 922, , bd 
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and followed the decisions in 4r Cal. 137) and 37 I. A. rg2,(2) 
but much of his Lordship’s disagreement with the first four 
cases is discounted by the fact that he came to the conclusion 
that in the ‘present case the facts constituted a trust or agency. 
Certainly the facts in 61 Cal. 841(3) would seem to bring the case 
within the categories (a) and (b} in 53 Mad. 270.(4) 

63 Cal, 1172=A, I. R. 1936 Cal, 663(5) was another judgment 
of the High Court of Calcutta (D. N. Mitter and Patterson, JJ.). 
Their Lordships severely criticized and dissented from the previous 
decision in 61 Cal. 841,(3) but the difference in the facts in both 
cases would alone have justified a difference in the result. 
However, the remarks in both judgments leave no doubt as to the 
confused state of thought on the subject in India. 


(1) Debnarain v, Chunilal (1914) 41 Cale, 137. 
(2) Nawab Khaja Muhammad Khan v. Nawab Hossaini Begam (1910) 97 
I, A. 152. 


(3) Khirod Behari v. Mangobinda, (1934) 2: A. I. R. Cal. 682-61 Cal. 
841-38 C. W. N. 682. 

(4) Subbu Chetti v. Arunachalam Chettiar (1920) 53 Mad. 2790. 

(s) Adhar Chandra v. Dole Gobinda Das, (1936) A.I. R. Cal. 663— 
167 I. C. 604—63 C. L. J. 2387—40 C. W. N. 1037—63 Cal. 1172, 


ee 


NOTES OF CASES. 


Srimati Hemangini Debi v. Anil Krishna Banerjee. 


Limitation Act (IX of 1908), section ro, schedule I, article 123— 
Annuttant under a Will dying in the interval between the times of 
payment, the representative entitled fo apportioned amount. 


The beneficiary of a hereditary annuity under a Will got only 
one payment before his death on 3rd May, rg2r. Thereafter his 
son Anil, the plaintiff, instituted this suit for recovery of arrears 
from 24th July 1915 upto 24th July, 1933 with interest thereon. 
Ffemangini, the testator’s widow, contended that she acquired a 
complete Hindu widow’s estate without any charge or any restriction 
of enjoyment. The Sub-Judge held that Annada was entitled to and 
received the annuity and passed a decree for r2 years’ annuity with 

“Interest and costs. On appeal: 
Held [per Manohar Lali and Chatterjee, JJ —that such a suit 
comes under article 123 Schedule I and not section 10 of the 
Limitation Act, that the annuity is hereditary and that the repres 
sentative of fhe deceased annuitant is entitled to recover an apport- 


1938. 


Nera 
I. L, R. #7 Pat. 
350. 


m 
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tioned amount #. e., upto 3rd May, 1931) of the arrears within twelve 
years of the date of action. f 
S C 





King-Emperor v, Musammat Jogia. ` 


1938. Evidence Act (I of 1872), section 26—Confession made during the 


warned 
I, L. R. 17 Pat. temporary absence of village Chowkidar, if admissible, 


6). i in’s w 
da The father of a boy aged 4 years accused his cousin's wife Jogia 


with theft at which she got offended. About rr days later the 
dead body of the boy who was last seen with her on the previous 
day was recovered at place about 4 miles downstream. The 
Chowkidar arrested Jogia, kept her in charge of one Babulal and 
went to Thana. During his absence she confessed her guilt. The 
learned Sessions Judge found the accused guilty of murder and 
referred it to High Court. Jogia appealed to High Court. 

Held [per Davle and Chatterjee, JJ.}—that the village Chowki- 
dar appointed under Village Administration Act 1872 is a police 
officer within section 26 of Evidence Act 1872, that his temporary 
absence leaving the accused in custody of another person did not 
terminate his custody and that section 26 above applies whether the 
arrest is legal or not. 

S.C. 





Braja Behari Dass v. Ram Narain Rai. 


Cess Act ( Bengal Act 1X of 1880), sections 35, 93—Valuation by the 
revenue authorities, whether can be questioned by the Civil Court. 
436. The plaintiff instituted suits for recovery of arrears of rent and 
oor cess and the defendants who were recorded as tenure-holders were 
assessed as such at cess valuation at the rate of r anna per rupee on 
the annual valuation of their holdings. They contended that they 
were occupancy raiyats within the meaning of the Cess Act as the 
rent of their holding is less than Rs. roo and were liable to pay 
cess at the rate of 14 anna per rupee. Their contention was upheld. 
On appeal. 
Held [per Agarwala and Verma J7.|—that section 93 of Cess 
Act debars a Civil Court from questioning the valuation made by 
reyenue authorities, that the plea of the defendant is not entertain- 
. able by Civil Court and that Civil Court can grant relief where cess 


° department acted witra vizes and imposed cess on income not sub- 
EO ject to cess. : j 
S. Ce , 


ip he Calcutta Law Journal. 
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SUGGESTED AMENDMENTS OF HIGH COURT RULES. 


Legal Practitioners are passing through hard times, B. A. D. 
Act and the amended tenancy law created difficulties ; the impend- 
ing legislation relating to Money-lenders would bring more trouble. 
Heaping ossa upon Pelion, pernicious touts have been creating 
greater difficulties in the profession. They have been taking 
advantage of the defective law and causing change of lawyers 
without payment of their dues. Large promises induce one to 
work hard without obtaining his fees in advance. AS soon as 
there is some hitch, he is ousted without payment by filing of a 
fresh Vakalatnd mah because he cannot touch any goods bailed to 
him or summarily realise his dues, Even if he detains such goods, 
disciplinary actions are taken against him forthwith, To remedy 
thess evils law must be changed, 

First, Muktears, Pleaders and Advocates (not entitled to practise 
in the Original Side of a High Court) are both Attorney and 
Counsel. So far as they perform the part of an attorney, their 
interests could be safeguarded by allowing them to retain, asa 
security for a general balance of account any goods bailed to them, 
Section 171 of the Indian Contract Act should be amended by 
adding the words “and Advocates not entitled to practice on the 
Original Side” before the words “of a High Court ” etc. and the 
words “ Muktears, Pleaders ” before the words “and policy-brokers” 
etc, in the section. 

Second, unless the filing of a fresh Vakalatnamah or Muktear- 
namah is restricted the touts can immensely injure the profession, 
This can be done by amending the “High Court Appellate Side 
Rules” and the “Ciyil Rules and Orders” by adding the followiug 
two Rules: ° 

(1) Except by a special order of the Court, no power 
sall be filed, containing an endorsement of acceptance by more 
than one lawyer 


30n 


1937. 


o 
i. L. R. [1938] 
Mad. 60 


9. 


‘ 
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(2) No suitor shall be entitled to file a fresh power nomi- 
nating a lawyer in place of the lawyer already on record except’ 
after obtaining a certificate from the lawyer on record shewing 
full satisfaction of the payment of all charges, costs, fees and other 


_dues of his. This rule shall not apply to a case where a new 


lawyer is appointed on the demise of the lawyer on record or where 
the lawyer on record gives his consent in writing. 

Third, the lawyers are called officersof Courts, although they 
have neither the office within the Court premises nor any salary, 
The lawyers mentioned above have got to earn their livelihood 
from rural areas. But on account of the economical distress in the 
rural areas and on account of heavy recruitment in the profession, 
it is very difficult now to meet their two ends. They should be 
allowed to enter into any trade or other business during the time 
he is not required to function as lawyer. The following rule in 
"Civil Rules and Orders” should therefore be deleted : 

“Any person who having been admitted as Pleader or Muktear, 
shall accept any appointment under Government or shall enter 
into any trade or other business, shall give notice thereof‘ to the 
High Court who may therefore suspend such pleader or Muktear 
from practise, or pass such orders as the said Court may think 
fit.” l 

$ * # * % # 


Kshitish Chandra Chakrabarty, 
Advocate. 


NOTES OF CASES. 


Sheik Muhammad Rowther v. Ayeesha Beevi, 


Muhammadan Law—Presumption of “prompt” dower, if not 
expressly “ deferred”, S 


Ayeesha, the plaintiff, brought a suit against her husband for 


recovery of her dower as “ prompt” (though not expressed i in the 
dower-deed) which was decreed by both the lower Courts, On 


_ appeal s 


Held [per Burn and Abdus Rakman ji. = the Full Bench 
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decision in Adasthan Sahib v, Assan Bivi Ammal (1) laid down that 
unless the dower is expressly “ deferred” it is “ prompt” and pay- 
“able on demand and that this rule is applicable to both Shias and 
Sunnis, 

S. C. 


() (1900) I. L. R. a3 Mad. 371 (F. B.). 





In re Veeraswami Padayachi. 


Letters Patent, Clause 15-—-Appeal from order of refusal to review 
his decision in second appeal, if CoM petini without leave of that 
Judge. 

An appeal from the order of refusal to review the decision in 
second appeal was filed without leave on the ground that the order 
under appeal was passed in review and not in appeal: 

Held [per Venkatasubba Rao and Abdur Rahman J7.}—that 
the order was passed in exercise of the said second appellate juris- 
diction within clause 15 of Letters Patent, 

S., Ge 





R. S. Ramachandran v. R. G. Balasubramania Ayyar. 


Guardians and Wards Ast ( VIIL of 1890), section 42 —Discretion of 
Court to grant discharge to guardian. 


The application for discharge by Balasubramania, the guardian 
of two minor joint brothers (one of whem just attained majority) 
was opposed by them. They prayed for the assignment of security 
bond (by guardian) to the major brother and for audit of accounts 
alleging mal-administfation but the guardian was granted discharge. 
In revision the matter was referred to Full Bench: 

Held [per Leach C. Ja, Varadachariar and Mockett J7.|—that in 
case of mal-administration the Court can assign the security-bond to 
the guoncam minor to keep open the guardian’s liability but where 
the guondam guardian has complied with the Court’s order under 
section 41({3), the Court has full discretion to discharge him, if it 
thinks fit. 

S. © 





Soora Kulasekhara Chetty v. Tholasingam Chetty. 


Indian Limitatian Act (IX of 1908), ‘article az= Starting point of 
. limitation in aclion for malicious prosecution. 


In a case Of crimiral assault filed against two persons, one was 


31n 


1927» 
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i L. R. [1938] Mad, 
667 F, 
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1937. 


I. L. R. [3938 
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discharged on 22rd September, 1930 while the other was acquitted 
on 25th May, 1932 and the District Magistrate refused revision on 
13th July 193r. The two persons then filed a suit for damages on ` 
rath July, 1932 which was dismissed as time-barred by the trial and 
lower appellate Court. On reference to Full Bench: 

Held [per Leach C. J., Varadachariar and Mockett J].\—that 
the words “ when the plaintiff is acquitted ”. must be read with the 
words “or the prosecution is otherwise terminated” in article 23 
and hence the suit was not barred. 

8. C, 


Ikkassintakath Abdurahiman.v. Nadakkavu 
Malikkal Beeran Koya. 





Workmen's Compensation Act (VILI of 1923), section 5(7)—Compen- 
sation paid by employer invested by Commissioner on behalf of 
deceased workman’ s dependant—Death of dependant— Employer, 
if entitled to claim the invested sum. ` 


Out of the sum awarded as compensation and deposited by the 


` employer under section 3, the Commissioner paid a small sum to 


the only dependant, mother, of the deceased workman and invested 
the balance under section 8(7). On her death, her sons as well as 
the employer claimed it. On a reference by the Commissioner : 
Held [per Venkataramana Rao and Abdur Rahman JJ ]—that 
once an allotment of compensation to a dependant or dependants is 
made it is his or their property and the heirs and not the employer 
are entitled to it. 
Ss a = 


Bademian Saheb v. P, M, Jankan Saheb, 





Civil Rules of Practice made under Civil Procedure Code (Act XIV 
of 2882) but not re-enacted and published in accordance with 
procedure prescribed in Part X of Code of Civil Procedure (Act.V 
of 1908), if valid. 

After the preliminary decree in a suit for accounts was passed, 
the Munsiff refused an application for enquiry into alleged suppress- 
ed transactions on the ground that according to the then Civil Rules 
of Practice framed under (Civil Procedure Code of 1882, the peti- 
tioner inspected the accounts and didn’t file any objection. before 
the decree was passed and hence the Court or the-Commissioger 
appointed after the decree for taking accognts had®no jurisdiction 
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to deal with it, In revision to High Court, it was referred to Full 
Bench: 

' ‘Held [per Leach C. J, Madhavan Nair, Varadachariar, 
Lakshmang Rao and Stodart JJ.]—that the Civil Rules of Practice 
made under Civil Procedure Code of 1882 but not re-enacted and 
published according to Part X of the Code of 1908 are invalid if 
and so far as it contravenes First Schedule of the latter Code. 

Re: Thè District Munsiff of Tiruvallur (1) overruled. 
S. C. 


(1) (1911)I. L. R. 37 Mad, 17 (F. B.). 





Manikkam Chettiar v. Income-tax Officer, 


Lncome-tax Act (XI of 1922), section 46—Application by Income-tax 
Officer under section 151 of Civil Frocedure Code (Act V of r908) 
in execution of a decree by a private party, if competent, f 


The moveables of Govind Rao were sold in execution of a money 
decree against him obtained by Manikkam but the Income-tax 
Officer applied under section 151 of the Code for payment of the 
sale proceeds to him for arrears of income-tax due from Govind Rao 
which was granted. The matter was taken to High Court and on 
reference to Full Bench: , 

Held [per Leach C. J., Varadackariar and Mockett 77.\—that 
section 46 of the Income-tax Act is no bar and the executing Court 
had power toorder the above payment for an indisputable debt 
(arrears of income-tax) due to the crown which is entitled to prior 
payment over all unsecured creditor and that the decree-holder is 
not a secured creditor. 

S, C., 





Amirthavalliammal (minor) v. Sironmani Ammal. 


Guardians and Wards Act (VII of 1590), sections 7, 12—Power of 

Civil Court to appoint minors guardian pending probate 

proceedings. 

While the probate proceedings were pending, the mother of the 
minors in a Hindu family applied for guardianship, under the 
Guardians and Wards Act, in place of testamentary guardians which 
was refused. On appeal; i 
. Held [per Leach C, J. and Lakshmana Rao J.j—that the Court 
has nO power to appoint a permanent guardian under section 7 in 
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a case where a testamentary guardian is mentioned. but can only 
appoint a temporary one for minor’s benefit under section 12 till the 
probate proceedings are terminated. ; 


S. C, è 





Sundararajulu Naidu v. B. Papiah Naidu. 


Crown Grants Act (XV of 1895), section 5—Heritable cvown grant 
of life-estate in village—Village, if can be sold in execution 
proceedings. 


A heritable grant of a village was made to Singama Naick, 
the ancestor of Sundararajulu, by Lord Clive on behalf of East 
India Company in 1802 whereby Singama and his descendants were 
allowed to enjoy its usufruct for their lives but were denied the 
right of transfer, In execution of a decree against Sundararajulu and 
others, Papiah applied for attachment and sale of the village which 
was granted. On appeal, Burn J. and Abdur Rahman J. differed. 
On reference to a third judge 3 

Held [per Verkatavamana Rao. J., agreeing with Abdur Rah- 
man J.jo—-that the crown could make a heritable grant of -life-estates, 
that the village could not ke sold under section 3 of Ciown 
Grants Act and section 60 (1) of Civil Procedure Code, and that the 
decree should be salisfied from the income for which purpose a 
receiver should be appointed. 

§. C 


Katneni Venkatakrishnayya v: Garapati 
China Kanakayya. 


Code of Civil Procedure (Act V of 1908), Order 32 Rule 7-—Leave 
of Court in transfer by mother of decree gassed in favour of minors, 

if necessary. i 

The mother as next friend of the minors transferred their decree 
to China Kanakayya who executed it against the judgment-debtors 
Venkatakrishnayya and others. On appeal, the Division Bench 
referred the matter to Full Bench : 

Held [per Zeach C. fi, Varadachaviar and Lakshmana. Rao 
]].\—that she had full powers to make the transfer without 
leave of Court under Order 32 tule 7 as it was something outsidé 
the suit. 

S.C, 
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' Ramachandra Naidu v. Vengama Naidu. 


` Part Lerformance, if applicable toa case where the contingency under 


35% 


1937. 


agreement does not happen—-Civil Procedure Code (Act V of 11 Rp. 10998] Mad. 


1908), Order ax Rule 2 provisomAppellate Court, if can decide 
a case on a point not raised or. argued before it. 


A Hindu widow gota decree for maintenance. ‘he vendees 
of half share of the property made an agreement with her in 1894 
agreeing to pay Rs, r409 in full satisfaction of half share of her 
future maintenance (of which they paid Rs. rcoo in cash) while the 
widow agreed to release the said share “after the realisation of 
the entire arrears,” but as it waa still unrealised the agreement was 
renewed twice in 1903 and in 1906. The present plaintiffs, the 
assignees of the decree of the widow since deceased, executed it 
against the vendees, purchased their share in the property in auc- 
tion and instituted a suit for partition which was dismissed. On 
appeal, the two Hon'ble Judges differed and one of them held that 
the doctrine of part gerformance (which point was never raised nor 
argued in the case) applied. On reference to Full Bench : 

Held [per Leack C. Ja, Varadachariar and Mockett J7.}—that 
the partition suit was maintainable, that doctrine of part performance 
didn’t apply and that the Appellate Court can not decide a case on 
a point taken by itself without hearing the parties. 


S., C. 





Adiraju Somanna, Petitioner. 


Revision against decision under Sec, 36 Legal Practitioners Act 
(XPI of 1879), tf ties, 


The petitioner used to go to Court ay an agent of certain par- 
ties but there was no evidence on record that he wasa ‘tout’ with- 
in the meaning of section 3 of the Legal Practitioners Act. The 
District Judge declared him a ‘tout’, acting underisection 36 of the 
Act, In-revision ; 


Held [per Abdur Rahman J.|—that the decision under the said 
section 36 is open to revision not under section 224 of Government 
of India Act 1935 nor under section 439 of Criminal Procedure 
Code but under section 116 of Civil Procedure Code and that the 
District Judge acted with material irregularity. 

a Ce 
d 


@ ° STS 


829 F. B. 


1937. 
—— 


ILL. R. [1938] 
Mad. 988. 


36% 


1928. 
—— 
I, L. R. [1938] 
Mad. 1007 F. B, 


1938. 
i 


t, L. R. 17 Pat, 
542. 


eero rer 


THE CALGUTTA LAW JOURNAL, [Voie LXX, 


Mathukumalli Ramayya v. Vuppalapati 
Lakshmayya. 


Fower of Court to extend time for jurnishing ‘security, if limited under 
Order 45 Rule 7 Code of Civil Procedure (Act V of 1908). 


An application for extension of time for deposit of security for 
costs in Privy Council appeals was referred by the Division Bench _ 
to the Full Bench: 

Held [per Zeackh C. J, Madhavan Nair and Vavradachariar 
/J.\—that the amendment of Order 45 rule 7 limits Court’s dis- 
cretion to grant further time to a maximum of sixty days beyond 
ninety days whereas underrule 9 of Privy Council Rules, Court 
has unfettered discretion to extend time and this. latter rule 
prevails over the fortner under section 112 of the Code ; but such 
discretion should not be exercised without cogent reason. 

Poornananthachi v. Gopalaswami Odayar (1) overruled. 


Se Cc. 


(1) (1932) L L. R. 55 Mad. 835. 





Rama Prasad Gupta v. The Collector of Shahabad. 


Court Fees Act (VIZ of 1870), Sec. 19-D, Sth. I Art, r1—Copas- ` 
ceners applying for Letters of Administration in respect of a joint 
family property, if liable to pay ad valorem court-fee. : 


On the death of a member of a joint Hindu family the other 
coparceners applied for Letters of Administration-of his undivided 
share paying court-fee on ‘that share, contending that the joint 
family property was a “trust” property to the deceased and so ad 
valorem court fee need not be paid. The District Judge overruled 
this contention. On appeal : l 

Held [per Wort and Agarwala JJ. j—that a coparcener of a joint 
Hindu family is not a trustee for the other coparceners and court- 
fee under article 1: must be paid and that section 19-D does not 
exempt from its operation the Letters of Administration of properly 
received by a coparcener by survivorship. l 


Se Cs 
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NOTES OF CASES. 


Jeonandan Singh v. Janki Singh. 


Bihar (Bengal) Tenancy Act (VIII of L885) Secs. 56,65, I48— > 1938. 
Landlord, when entitled to a decree for money on tenants admis- LL Ra 7 Pat 
ston—Decision as to area and rental in a vent suit, when operates 451 F.B 


fs ae 


as res judicata, 


-In 1923 the plaintiffs landlords sued the defendants tenants for 
produce rents for the lands under Khatians Nos. 222 and O21. , 
The tenants contended that they held a holding comprising the 
lands under the above Khatians along with 134 acres of land in 
plot No. 3751, in all ọ bighas at a cash rental. This contention 
was upheld by the trial and.the appellate Courts. The present 
.. Suit was then brought for recovery of arrears of those rents on 
< cash basis. The munsiff gave a money decree without damages 
‘or costs. On appeal the plaintifi’s suit was dismissed, On appeal 
„to High Court the munsiff’s decree was restored. The Letters 

Patent appeal was heard by a Division Bench who referred the 
matter to Full Bench. ' 

Held [per Coustney Terrell C. J., Fazl Ali, Khaja Mohamad 
Noor, James and Manohar Lall JJ.}—that a suit for arrears of rent 
is a suit to enforce (r) the charge upon the holding under section 
65, or.(2) the personal liability of tenant to pay the landlord, that 
a tenant should pay the whole of the rent unless he is ejected by 
landlord from a portion of the holding, that the question of area 
gnd rental already decided in a previous’ suit was ves judicata and 
-that the landlord was entitled to a money decree without costs or 
damages, . 

S, Cs 





Jag adamba Prasad Lalla v. Anadi Nath Roy. 


Transfer of Property Act (IV of 1882) Sec. 534, whether vetrospet- ocd 
tive and applicable to agreements priov to April 1930—~Transfer ay 
of Property Amendment Act (XX of 1929) Sets. 16, 63—minor, te b aa poe 
tuhetkgr bound to fing n suit to repudiate transaction. —_— 
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i Defendant No. 1 mortgaged his property to defendant No, 17 
Dharanidhar Roy, a minor represented by his certificated guardian . 
mother, on goth January, 1922, reserving to himself the subsoil 
Tight by clause 19. The mortgagor granted a lease eof subsoil 
tights to defendants Nos. 5 and 6 in 1923. The mother on minor’s 
behalf granted a release of subsoil right to defendant No. °s in 
1927. On attaining majority Dharani assigned on 23rd December, 
1932, the mortgage to the plaintiff, who instituted this suit. The 
defendants Nos. 5 and 6 claimed the subsoil rights free from encum- 
brance, which was disallowed. On appeal ; 

Held [per Wort and Manohar Lall JJ ]—that section.53A is 
not retrospective and cannot apply to agreements prior to zst 
April, 1930. 

[Per Manohar Lali 7.|\—-The minor when major can repudiate 
any transaction unratified by him not only by instituting suits but 
also by dealing with or transferring the very property in that 
transaction. 


S. C. 


Nrisingha Charan Nandy Chowdhury v. 
Trigunand Tha Khoware, 


1938. Limitation Act (IX of 1908), Sece 5—Mistaken advice given by a 
LL. Rov Pat. competent lawyer, if a "suficient cause”. 
507- A suit for specific performance valued at Rs. 5100 was dismissed . 


on 29th March, 1932, but the decree was signed on 2oth April, 
1932. Within r2 days thereof the appellant. filed this appeal to 
High Court on the advice of his‘advocate. On .22nd january, 
1936, the Division Bench held that the appeal was overvalued 
and ordered that the memorandum be presented to the District 
Court. The advocate received it on 29th January, 1936, and sent 
it to his client on 30th January, 1936. On 3rd February, 1936 it 
was filed before District Judge ‘who held that the appeal was time- 
barred as “sufficient cause” was not made out. On appeal to 
High Court : 

Held [per Dhavle and Manohar Lail JJ. j—that an‘ honest ` 
mistake of a litigant due to erroneous advice by a competent lawyer 
after reasonable care is “sufficient cause” within section 5 and 
High Court can interfere in second appeal where the final On for 

: finding of fact misdirects itself on a point of law. 
è [Per Džavle 7. |—That the proper legal effect of a proved fact 
is essentially a question of law and that the facts on which the 
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discretion under section 5 is exercised must be distinguished 
from the question whether inlaw they amount to sufficient cause 
within the section, | 


‘Sa ° 





King Emperor v. Sohrai Koeri. 


Government of India Act, r935 (25 and 26 Geo, V Ch g2) Sees. 220, 
222—Letters Patent of Patna High Court, clause 2—Death of 
Chief Justice, whether affects constitution of High Court. 


The death news of Chief Justice was received in Patna on roth 
May, 1936, The advocate for the accused in a Jury Reference 
raised an objection on rrth May, 1938, that there being no Chief 
Justice the High Court was not properly constituted as required 
under clause 2 of Letters Patent andthe Bench could not deliver 
‘judgment of the same due on that date. 

Held [per Manohar Lall and Chatterjee [7.\—that the office 
of Chief Justice continues but only remains vacant at his death 
and during that interval the constitution of High Court remains 
unchanged. 

[Per Manohar Lall /.|—The Governor-Ganeral has full dis- 
cretion to make temporary appointment of any other Judge to that 
office af any time but the vacancy can only be filled up with per- 
~- manent incumbent by His Majesty, - 

S.C) 


Mahanth Mahabir Das v. Udit Narain Verma. 


 Receiver—~—Seltlement of land by receiver appointed by Court, how far 
binding—Decision of Divisian Bench, binding nature of. 

The receiver in a suit for Mahantship received rents from the 
defendants first party who claimed title under a perpetual lease of 
doubtful character of their predecessor and possessed the lands 
from long before. The new Mohant brough a suit for delivery 
of possession which was dismissed by the Sub-judge in view of the 

"Jong possession and payment of rents by the defendants first party 
though he held the perpetual lease to be invalid, The appellant's 
advocate in appeal relied onthe rule in /urawan Singh v. Ram- 
sarekh Siñgh (1) where the Judge disagreed with the view of the 


Division Bench in an, earlier case. 
e Held [per . Fazl Ali and Manohar Lail JJ.\—that the receiver is 


(1) (1933) 14 Pat. L. T4113, 
e ® s 
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a landlord for the time being and a settlement made by him doma- 
jide in the interest of the estate is binding on the real landlord , 
(Mohant) and that ‘if a Judge disagrces with the decision of a 
Division Bench it is his duty as a matter of constitution to refer the 
matter to a larger Bench, 

S, C i 





i 


Chidambaram (minor) v. Nataraja Mudaliar. 


Application for appointment of commissioner under Order 39 Rule 
7 Code of Civil Procedure (Act V of 1908), if competent betore 
leav? is granted. 


An application for appointment of commissioner for taking 
inventory of moveables was made under Order 39 rule 7 of the 
Code before leave to sue as pauper was granted. 

Held [per Gertie J. J—that the pauper suit shall be deemed to 
have been instituted on the date the petition for leave is filed 
and hence the said application is competent. 


Ss. C. 


Bachu Mallikarjuna Rao v. The Official 
Receiver, Kistna,. 


Provincial Insolvency Act (V of 1920), Set 5x (3)}— Execution sale 
after adjudication with notice to Official Receiver, if valid, 


The appellant purchased the property of the insolvent in 
execution sale with notice to Official Receiver who applied under 
section 47 and Order 21 rule go of Civil Proceeure Code for setting 
aside the sale which was allowed. ‘The purchaser appealed. 

Held (per Burn and Mockett J7.)—that section 51 (3) of the’ 
Provincial Insolvency Act refers to transactions prior to adjudi- 
cation and to ‘the property of debtor’ whereas after adjudication 
jt vests in the Official Receiver, which the executing Court could 
not sell and that the purchaser in sucha sale acquires no valid 
title, 


Ss. C, 





K. Kandaswami Mudaliar g. Thevammal, 


Indian Limitation Act (IX of 1908), Set. 20, proviso—Character 
of payment acknowledged tn woiting, if can be proved by other 
evidences é 7 

e Se 
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A suit on a promissonry note was contended to be time-barred 


. as no mention of principal or interest was made in the acknowledg- 


ment in writing which, as such, was not valid. -The matter was 
taken to High Court. 

Held [per Pandzang Row and Abdus Rahman J7.\—that under 
section 20, proviso, the payment must be of interest or of part of 
principal—which can be proved by all lawful means—and that such 
payment must be acknowledged in writing to start fresh period of 
limitation, i 
sg. Ce 





Kista Pillai 2 Amirthammal. 


Code of Criminal Procedure (Act V of 1898) See. 488 (g) Living 
in adultery”, meaning of, in a claim by wife for maintenance. 


Amirthammal sued her husband Kista Pillai for maintenance 
who opposed it on the ground that she was living for the last six 
months with another man in another village as husband and wife 
and that though she has been taken by force to her parents’ house 
she is still continuing the intrigue ; but her prayer was granted, 
On moving the High Court against this order s 

Held [per Pandrang Row J.\—that the wife need not live in 
the house of adulterer for “living in adultery”, which expression 
means continued adulterous conduct even at or about the time of 
her applicationmnot occasional lapses from yirtue—in which case 
the maintenance can be refused. 

S C 





Mangal Puri v. Baldeo Puri, 


Stamp Act (II of 1599), article 351a) (2), (viti)—Monthly tenancy of 
house terminable by a month's notice, if lease not Jor any definite 
term.” 


A lease creating monthly tenancy of house terminable on a 
month’s notice without mentioning- any period of duration was filed 
in a suit. The Inspector of Stamps held that it fell under 
article 35(a) (iv) of Schedule I while the Judge held it to be 
governed by article 35(a) (i) On reference to High Court : 

Held [per Collister and Bajpai 77.}—that the lease “ does not 
purport to be for any definite term” and falls under article 35{a) 
(viii). 

S. C 


ATM 


1938. 
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ILL. R. |1938] 
Mad. 11300, 


1938, 
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All. 481. 


42n THE CALCUTTA LAW JOJRNAG, [Vou LXX. 


Emperor v. Bansi. 
Code of Criminal Procedure (Act V of 1898), section 307—Powers of. 


1938. 
i aay ca High Court in the matter of reversing .the verdict of jury on-a 
rs ane reference by Sessions Judge, ‘ 

= In a jury-trial the Judge disagreeing with the unanimous verdict 


of guilty referred the matter to High Court: 

Held [per Coldister and Bajpai J7.\—that in a reference under 
section 307 of the Code, the High Court can acquit the accused 
person whose guilt is not established beyond doubt even if the 
verdict of guilty be not perverse or palpably erroneous but it can 
not reverse the verdict of not guilty unless it is perverse or palpably 
wrong. 

5 CG 





Tilak Ram v. Surat Singh. 


Limitation Act (LX of 1908), articles 83, r16—Vendee of mortgaged 
1938. property undertaking to pay of the mortgage from the consideration 
LRI money, if a contract of indemnity— Failure to pay off, if article 116 
Al}. 500 F. B, applies. 

a The vender of a mortgaged property left the consideration, 
money with the vendee who undertook to pay off the vendor’s mort- 
gage thereon ; but as he failed to do so, the said mortgaged and 
other properties were sold. Thereafter the vendor’s suit for damages 
against the vendee was decreed ,by both the lower Courts, On 
appeal ; 

Held {per Bennet A.C. J, Bajpai and Ganga Nath J7.\—that 
the said undertaking is in the nature vf a contract of indemnity, 
that under article 83 the vendor gets 3 years from the date of actual 
loss which is extended to 6 years under article 116 as the said con- 
tract of indemnity was in writing (in the registered sale-deed). 
See Keshwar Sao v. Guni Singh (1) reported in 70 C. L. J. 
page 8u and Musammat Mehdatunnissa Begam v, Musammat 
Halimatunnissa Begum (2). ° 
S. C.’ n Š 
(1) (1938) 17 Pat. 338. = (2) (1938) 17 Pat. 751. 


Girdhar Lal v. Alay Hasan. 

1938. Transfer of Property Att (IV of 1882), section 73(2), if retros- 
LL. Rn j 1998) - pective— Section 6§—Movigagee, if can get a simple money desvee 
All, 513 Jor compensation money awarded for government asquisition— ° 
i ai Period of limitation. ; 
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In.a mortgage suit, Alay Hasan, the mortgagee prayed for a 
‘Simple money decree for the compensation money awarded for 
acquisition of a part of the mortgaged property by Government and 
for a deeree for sale of the remainder for the balance of his dues, 
Fhe trial Court decreed the suit accordingly. On appeal to High 
Cotrt, the matter was referred to Full Bench: 


Held [per Jgdal Ahmad, Harries and Bajpai J7.\—that 
section 73(2) has retrospective effect but is not exhaustive of mort- 
gagee’s remedies, that section 68 illustrates cases of giving up secu- 
rity and claiming money decree whereas the present case is for 
enforcement of security, that the suit falls under article 132 of Limi- 
tation Act whereby the period for both prayers extends to 12 years 
and that according to the doctrine of substituted security the com- 


pensation money becomes impressed with the same liability as the 


mortgaged land, 
S.C 





Abdul Rashid v. Braham Saran. 


Easements Act (V of 1882), sections 22,15 and g6—Tenant, if can 
acquire by prescription the right of way or of flow of water over 
_ other land of landlord. 


A tenant built a house on a rented plot of land using another 
plot of landlord for passage and for flow of water and sold it to 
Braham Saran who purchased the site from landlord. The landlord 
then made a wakf of all bis properties and the mutwallis Abdul 
Rashid and others having blocked the passage Braham sued them 
for the said rights of easement which was decreed by the Courts 
below. On appeal to High Court it was referred to Full Bench : 


Held [per Bennet, Harries and Bajpai /].\—that the lessee 
tenant acquires easement of light, air or support for his house on his 
. own behalf under section 12 and paras 1 and 2 of section rs but he 
acquires the right of way or flow of water on behalf of the owner of 
the site viz. the landlord and not for himself under section rs 


para 3. 
See Qasi Nasiruddin Haidar v, Raghubiy Prasad (1). 
S. Cı 


(1) (1938) 12 Ind, Ril. {AlL} 22, 
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Raghubir Singh v. Secretary of State for India. 


Decree for damages directing future damages to be assessed by executing” 
Court, tf void and inexecutable. 


The trial Court gave a decree for present damages to Raghubir 
Singh, a lorry-driver, against the Railway Company for persenal 
injury to him in a collision of a train with his lorry, and directed 
that future damages for any subsequent incapacity be assessed by 
the executing Court which, when moved, assessed the same, On 
appeal to High Court the decree was held to be inexecutable. On 
a Letters Patent Appeal : 

Held [per Zhzom C. J, and Ganga Nath 7.|—that the Civil 
Procedure Code makes no provision for a preliminary and a final 
decree in a suit for damages for personal injuries and that inasmuch 
as under the latter part of the decree the executing Court can go 
behind it and question its jurisdiction while assessing future damages ` 
the decree is null and void. . 
S. C. 





Angad v. Madho Ram. 


Code of Civil Procedure (Act V of 1908), Or. at, r. 32(5)—Breach 
of prohibitory injunction——Remedy, if by fresh suit. 


In execution of their decree, Madho Ram and others prayed for 
removal of fresh structure built by the judgment-debtors Angad 
and others in violation of the prohibitory injunction therein. The 
prayer was granted by tne lower Courts and by the Hon’ble single 
Judge as well. On appeal from this decision : 

Held [per Thom, C. J. and Ganganath, J,|—thar Order 21, 
rule 32(5) applies not to prohibitory but to mandatory injunctions, 
that the remedy for such violation is not in execution proceedings 
but by fresh suit and that the petition of execution which is mis- 
conceived can be converted into a plaint under Section 47(2) of the 
Code, ° 
S, C. 
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NEW ENACTMENTS. 


BENGAL ACT IV OF 1939.* 
THE BENGAL MATERNITY BENEFIT ACT, 1939. 
[assed by the Bengal Legislature. | 


(Assent of the Governor was first published in the Calcutta Gasette- 
of the 20th April 1930.] 


An Act to regulate the employment of women in factories Jor certain 
periods before and after child birth and to provide for the payment 
of maternity benefit to them, 


WHEREAS it is expedient to regulate the employment of 
women in factories for certain periods before and after child- 
birth and to provide for the payment of maternity benefit to - 
them ; 


it is hereby enacted as follows :— 


1. (z) This Act may be called the Bengal Maternity Benefit 


(2) It extends to the whole of Bengal. 


(3) It shall come into force on such date as the Provincial 
Government may, by notification in the Official Gazette, direct, 


2, In this Act, unless there is anything repugnant in the sub- 


Short title, 
Act, 1939. : extent and 
commence- 


ment, 


ject or context, tions. 


(a) “child” includes a still-born child ; 

(6) “employer” includes the occupier of a factory and the 
manager of a factory ; 

(c) “factory” means a factory as defined in clause (/) of sec- 
tion 2 of the Factories Act, 1934, and includes a place declared 
to be a factory under sub-section (x) of section s of that Act, but 
does not include a Seasonal factory } 


(2) “maternity benefit”? means the sum of money payable 
h Calcutta Gazette, dated the 2cth April, 1939, Part Ill, Fages 25-20. 
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IV of 
1936. 
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< 


under the provisions of this Act to a woman employed in a 
factory ; 


(e) “medical practitioner” means a medical practitioner no- 


minated for the purposes of this Act by the employer with the ~ 


approval of the Inspector of Factories ; 

(7) “wages” means wages as defined in clause (vf) of section 2 
of the Payment of Wages Act, 1936 ; 

(g) “woman” means a woman worker ; and 

(%) expressions used, but not defined in this Act, have the same 
meanings as in the Factories Act, 1934. 


ð. After this Act comes into force— 


(z) no employer shall knowingly employ a woman in any factory ` 


during the four weeks immediately following the day of her deli- 
very; and 


(2) no woman sball work in any factory during the four weeks 
immediately following the day of her delivery. 


4, (Zz) Subject to the provisions of this Act, every woman 
employed in a factory shall be entitled to, and her employer shall 


_ be liable for, the payment of maternity benefit at the rate of her 


average daily earnings calculated to the nearest quarter of an anna 
in the manner provided in sub-section (2) or at the rate of eight 
annas a day, whichever is greater, for the actual days of her 


‘ absence, which shall include holidays and non-working days, during 


the period of four weeks immediately preceding and including the 
day of her delivery and for the four weeks immediately following 
the day: a: 

Provided that a woman shall not be entitled to maternity 
benefit unless she has been employed in the factory of the 
employer from whom she claims maternity benefit for a period of 
not less than nine months immediately preceding the day of her 
delivery. 


(2) The average daily earnings referred to in sub-section (Z) 


. shall be calculated by` dividing the total wages earred by the 


Ptoce- 
dure 
regarding 
payment ° 
of mater- 
nity 
benefit- 


woman during the three months immediately preceding the 
date on which she gives rolice under sub-section (z) of section 
s by the actual number of days on which she worked during that 
period. 

5. (£) Any woman entitled to maternity benefit under the 
provisions of this Act,== ) 

(a) who is pregnant may, on any day, give notice either orally 
in person or in writing in the’ fori prescribed by rulas made under 


$ 


XXV of 
1934. 


Ben, Act 
AV of 2 


1873. 


v 
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this Act to the manager of the factory that she expects to be 
confined within one month next following and may therein nomi- 
nate a person for purposes of section 6 ; 

(6) who has not given the notice referred to in clause (4) and 
has been delivered of a child, shall within seven days, give similar 
notice that she has given birth to a child. 

(2) When such notice is received, the employer shall permit the 
woman to absent herself from the factory from the day following 
the date of notice in the case mentioned in clause (a) of sub- 
section {z} and from the day of delivery in the case mentioned in 
clause (4) thereof, until four weeks after the day of delivery. 

(3) An employer shall pay maternity benefit to a woman entitled 
thereto in such one of the following ways as the woman desires, 
namely m= 

(2) for four weeks, within forty-eight hours of the production of 
a certificate signed by a medical practitioner stating that the woman 
is expected to be confined within one month of the date of the 
certificate, and for the remainder of the period for which she is 
entitled to maternity benefit under sub-section (z) of section 4, 
within forty-eight hours of the production of proof that she has 
given birth to a child ; or 

(ii) for the said period up to and including the day of delivery, 


within forty-eight hours of the production of proof that she has given ` 


birth to a child, and for the remainder of the said period, within 
four weeks of the production of such proof; or 

(ii) for the whole of the said period, within forty-eight hours of 
the production of proof that she has given birth to a child; 

Provided that a woman shall not be entitled to any maternity 
benefit or any part thercof, the payment of which is dependent upon 
the production of proof under this sub-section that she has given 
birth to a child, unless such proof is produced within six months of 
the day of her delivery. ` 

(4) The proof required to be produced under sub-section (3) 
shall be either a certified extract from a birth register under tha 
Bengal Births and Deaths Registration Act, 1873, or a certificate 
signed by a medical practitioner or such other proof as may be 
accepted by the employer. 

6. (z) If a woman entitled to maternity benefit under this Act 
dies on.the day of her delivery or during the period thereafter for 
which she is entitled to the maternity benefit, the employer's liability, 


. ynder sub-section (7) of section 4 shall not, by reason of her death, 


be? discharged, and he shall pay the amount of maternity benefit 


Payment 
of mater- 
nity 
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oman’s 
eath. 
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due, if the newly born child survives her, to the person who under- 
takes the care of the chili ; and, if the child does not survive her, 
to the person nominated by her under sub-section (7) of section 5 
or, if she has made no such nomination, to her legal representa- 
tive, 


(2) If a woman dies during the period for which she is entitted 
to maternity benefit but before giving birth to a child, the employer 
shall be liable only for the period up to and including the day of 
her death, provided that any sum already paid to her in excess of 
such liability under clause (2) of sub-section (7) of section 5 shall 
not be recoverable from her legal representative. Any amount due 
at the woman’s death shall be paid to the person nominated by her 
under sub-section (z) of section 5, or, if she has made no such 
nomination, to her legal representative. 


7. (z) When a woman absents herself from work in accordance 
with the provisions of this Acf, it shall not be lawful for her 
employer to give her nolice of disnissal during such absence 
or on such a day that the notice will expire during such 
absence. 

(2) (2) No notice of dismissal given without sufficient cause by 
an employer to a woman within a period of six months before her 
delivery shall have the effect of depriving her of any maternity 
benefit to which but for such notice she may have become entitled 
under this Act. 

(2) If any question arises as to whether any notice of dismissal is 


one to which clause (a) applies, such question shall be referred to 


the Inspector of Factories, An appeal from the Inspector’s decision 
shall, within sixty days thereof, lie to the Labour Commissioner 
whose decision shall be final, 


. 8, Ifa woman does any work for which she receives payment 
in cash or kind after she has been permitted by her employer to 
absent herself under the provisions of section 5, she shall be liable, 
on conviction, to a fine not exceeding ten rupees, ° 


9, (1) If any employer contravenes any provision of tbis Act, 
he shall, on conviction, be liable to a fine which may extend to five 
hundred rupees. 

(2) Whenever a Court imposes a fine under this section or con- 
firms in appeal, revision or. gtherwise such a sentence, the Court 
may, when passing judgment, order the whole or any part of the 
fine recovered to be applied in the payment of compensation to the 
woman concerned for any loss or damage caused to hef by the con- 


t e ’ 
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travention of a provision of this Act on account of which the fine 


has been imposed. 


10, If any woman works in any factory within four weeks after 
the day of her delivery, she shall ba liable, on conviction, to a fine 
not exceeding ten rupees, 


11. (z) No prosecution under this Act shall be instituted 
except by, or with the previous sanction of, the Inspector of 
Factories, and no such prosecution shall be instituted until the 
expiry of the period of appeal under sub-section (2) or, if such an 
appeal is preferred, unless the Labour Commissioner, by his order 
thereon sanctions a prosecution. l 


(2) Where the Inspector of Factories decides either to institute 
a prosecution under this Act or to grant sanction thereto, he shall 
forthwith communicate his order to the person complained against, 
who may, within thiriy days of the date of the said order, appeal 
to the Labour Commissioner against such decision. The decision of 
the Labour Commissisnsr on such appeal shall be final. 


(3) No Court inferior to that of a Presidency Magistrate or of a 
Magistrate of the First Class shall try any offence against this Act 
or any rules thereunder. 


12. “Where on an application by an employer or a woman in 
such behalf, the Inspector of Factories refuses either to institute a 
prosecution under this Act or to grant previous sanction thereto, he 
shall without delay communicate to the applicant his order of 
refusal, and an employer or a woman aggrieved by such order may, 
within thirty days of the date thereof, appeal to the Labour Com- 
missioner against such order. The decision of the Labour Com- 
missioner on such appeal shall be final, 


13, No Court shall take cognizance of any offence against this 
Act or any rule thereunder unless complaint thereof has been made 
to the Inspector of Factories within six months of the date on which 
the offence is alleged to have been committed. 

14, (7) The Provincial 
the purpose of carrying 
Act. 


(2) In particular, and without prejudice to the generality of the 
foregoing power, such rules may provide for— 


Government may make rules for 
into effect the provisions of this 


(a) the preparation and maintenarce of a muster roll or register 
gr a combined muster roll sand register, and the particulars to be 
entered in sith muster roll, register or combined muster roll and 

. è 
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register or in the register kept or deemed to have been kept under 
section 41 of the Factories Act, 1934 5 

(5) the inspection of factories for the purposes of this Act by 
Inspectors of Factories ; 

(c) the exercise of powers and the performance of duties by 
Inspectors of Factories for the purposes of this Act; ss 

(d) the method of payment of maternity benefit in so far as pro- 
vision has not been made in this Act ; 

(e) the forms of rotices under clause (a) and clause (6) of sub- 
section (z) of section 5 ; and 

(f) procedure to be observed in the disposal of appeals under 
sub-section (2) of section 7 or sub-section (2) of section rr or 
section I2. . 


(3) Any such rule may provide that a contravention thereof 
shall be punishable with fine which may extend to fifty rupees. ý 


(4) The power to make rules under this Act shall be subject to 
the condition of previous publication, 


45, An abstract of the provisions of this Act and the rules 
thereunder in the local vernaculars shall be exhibited in a conspi- 
ċuous manner by the employer in every part ofa factory in which 
women are employed. 


Notes :—-This Act prohibits employers from knowingly employ- 
irg a woman in any factory during the four weeks immediately 
following the day of her delivery. It also prohibits women from 
working in any factory during the above-mentioned period. It 
provides for payment by the employer, of maternity benefit to every 
woman employed in a factory for the actual day of her absence, 
including holidays and non-working days, during 4 weeks imme. - 
diately greceding and including the day of her delivery and for 4 
weeks immediately following that day. The rate at which maternity 
benefit is to be paid has been fixed at her average daily earnings 
calculated to the nearest quarter of an anna or at the rate of 8 annas 
a day, whichever is greater. ` 
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ACT No, VIII OF 1939.» 





e [PASSED BY THE INDIAN LEGISLATURE. | 


(Received the assent of the Governce General on the 
Tth March, £937.) 





An Act to consolidate and clarify the provisions of 

` Muslim law relating to suits for dissolution of 
marriage by women married under Muslim law and 
to remove doubts as to the effect of the renunciation 
of Islam by a married Muslim woman on her marriage 
tie, 


Wuereas it is expedient to consolidate and clarify the provi: 
sions of Muslim law relating to suits for dissolution of marriage 
by women married under Muslim lawand to remove doubts as 
to the effect of the renunciation of Islam by a married Muslim 
woman on her marriage tie ; It is hereby enacted as follows :— 


1. (z) This Act may be called the Dissolution of Muslim 
Marriages Act, 1939, 


(2) It extends to the whole of British India, 


2. A woman married under Muslim law shall be entitled to 
obtain a decree for the dissolution of her marriage on any one or 
‘more of the following grounds, namely :— 


(#) that the whereabouts of the husband have not been known 
for a period of four years ; 

(#7) that the husband has neglected or has failed to provide for 
her maintenance for a period of two years ; 

(iii) that the husband has been sentenced to imprisonment for a 
period of seven years or upwards ; 

(iv) that the husband has failed to perform, without reasona- 
ble cause, his marital obligations for a period of three years ; 

(v) that the husband was impotent at the time of the marriage 
and conitnues to be so ; 

(vi) that the husband has been insane for a period of two years 
or is suffering from leprosy or a virulent venereal disease : ; 

(vii) that she, having been givenein marriage by her father or 
other guardian befcre she attained the age of fifteen years, repus 
diated the marriage before’ attdining the age of eighteen years : 


$ 
*Caleutta Gazette, dated the 11th May, 1939, Part V, pages 154-1 55» 
e a 
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Provided that the marriage has not been consummated 5 
(viii) that the busband treats her with cruelty, that is to 
say, — i 

(a) habitually assaults her or makes her life miserable by cruelty 


` of conduct even if such conduct does not amount to physical ill- 


treatment, or e 
(5) associates with women of evil repute or leads an infamous 


life, or 


(c) attempts to force her to lead an immoral life, or 

(d) disposes of her property or prevents her exercising her legal 
rights over it, or 

(e) obstructs her in the observance of her religious profession 
or practice, or 

(f) if he has more wives than one, does not treat her equitably 
in accordance with the injunctions of the Qoran ; 


(ix) on any other ground which is recognised as valid for 
the dissolution of marriages under Muslim law $ 


Provided that-- 


(a) n> decree shall be passed on ground (iit) until the sentence 
has become final 5 

(6) a decree passed on ground (i) shall not take effect fot a 
period of six months from the date of such decree, and if the 
husband appears either in person or through an authorised agent 
within that period and satisfies the Court that he is prepared to per- 
form his conjugal duties, the Court shall set,aside the said decree ; 
and 


(c) before passing a decree on ground (v) the Court shall, on 
application by the husband, make an order requiring the husband 
to satisfy the Court within a period of one year from the date of 
such order that he has ceased to be impotent, and if the husband 
so satisfies the Court within such:period, no decree shall be passed 
on the said ground. 


8.. Ina suit to which clause (7) of Section 2 applies— 

(a) the names and addresses of the persons who would have 
been the heirs of the husband under Muslim law if he had died 
on the date of the filing the plaint shall be stated in the plaint, 

(4) notice of the suit shall be seryed on such persons, and 

(c) such persons shall have the right to be heard in the suit : 

Provided that paternal uncle and brother of the husband, ¿f 
any, shall be cited as party even if he or they are not Meirs. 


t e 
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4, The renunciation of Islam by a married Muslim woman or 
. her conversion to a faith other than Islam shall not by itself 
operate to dissolve her marriage : 


Provided that after such renunciation, or conversion, the woman 
shall be entitled to obtain a decree for the dissolution of her 
martiage on any of the grounds mentioned in Section 2: 


Provided further that the provisions of this section shall not 
apply to a woman converted to Islam from some other faith who 
re-embraces her former faith, 


5. Nothing contained in this Act shall affect any right which 
a married woman may have under Muslim law to ber dower or any 
part thereof on the dissolution of her marriage. 


6. Section 5 of the Muslim Personal Law (Shariat) Applica- 
tion Act, 1937, is hereby repealed. 


Notes :—The objects of this Act are two-fold :=—= 


(1) To consolidate and clarify the provisions of Muslim law 


relating to suits for dissolution of marriage by women married 
under Muslim law, and 


(2) To remove doubts as to the effect of the renunciation of 
Islam by a married Muslim woman on her marriage tie, 


It specifies nine grounds‘on any one or more of which, a woman 
married under Muslim law shall be entitled to obtain a decree for 
the dissolution of her marriage. .It also Jays down that the renur- 
ciation of Islam by a married Muslim woman or her conversion 
to some other faith shall not operate as a‘ dissolution of her 
marriage but she shall be entitled to obtain a decree for the dissolu- 
tion of her marriage on any of the grounds specified in the Act. 
This provision shall not apply to a woman converted to Islam from 
some other faith who re-embraces her former faith. 


e ® e 
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BENGAL ACT V OF 1939.* 


THE CALCUTTA MUNICIPAL (AMENDMENT AND VALIDATION) 
ACT, 1939. ` 


e 
N 


(Passed by the Bengal Legislature.] 


_ [Assent of the Governor was first published in the Calcutta Gasetle 
of the 2¢th June, 1939.] 


An Act further to amend the Calcutta Municipal Act, 1923, for 
removal of certain doubts about the extension of term of office of 
the Councillors and Aldermen of the Corporation of Calcutta, 


WHEREAS the term of office of existing elected Councillors 
including thos2 appointed under Section 36 of the Calcutta Muni- 
cipal Act, 1923, and of the existing Aldermen of the Corporation 
of Calcutta Was extended by notification No. 3114M., dated the 
20th September, 1938, issued under the proviso to Section 39 of 
the Calcutta Municipal Act, 1923; 

AND WHEREAS doubts have been raised as to the validity of 
the said notification owing to the language of the existing proviso 
to Section 39 and of Section 45 of the said Act; 


AND WHEREAS it is expedient to remove such doubts by amend- 
ing the said sections in the manner hereinafter appearing and to 


give retrospective effect to the said amendments ; 


Amend- 
ment of 
section 
39. e 


AND WHEREAS it is also expedient to validate the said notifica- 
tion ; E : 
It is hereby enacted as follows :— 
d. This Act may be called the Calcutta Municipal (Amend- 


N 


sap Short 
ment and Validation) Act, 1939. title, 

2 To sub-section (¢) of section 25 of the Calcutta Muni- Amend- 
cipal Act, 1924 (hereinafter referred to as the said Act), the follow- ie: 
ing proviso shall be added, namely :— eerie 

ct 

‘‘ Provided that the said period of three years may be extended of 1923. 
by the Provincial Government for a period not exceeding one year, 
by notification in the Oficial Gazette, if in special circumstances 
(to be specified in the notification) they so think fit.” 

3, In the proviso to Section 39 of the said Act— 

(2) for the words “the said period” the words “the said term 
of three years,” and è P 

* Calcutta Gazette, dated 29th June, 1939, Part III, pages 32538. ° 
: e Se 


~~ 
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(6) for the words “for a period not exceeding one year” the 
_ words “for aterm or terms not exceeding one year in the aggre- 
gate,” 

shall be sybstituted. 


4, In Sub-section (2) of Section 45 of the said Act the word 
“triennially” shall be omitted, 


5. The amendments set forth in sections 2 and 3 shall be 
deemed to have been made with effect from the zoth September 


1938. 


6. The notification No. 3114M., dated the 2oth September 1938, 
which was issued under the proviso to section 39 of the said Act, 
shall be deemed to be as valid as if it had been issued under the 
proviso to the said section as substituted by section 3 of this Act 
and is hereby declared to have full force and effect, 


7. If any difficulty arises as to the preparation or publication 
of the electoral rolls for the purpose of, or the holding of, the next 
general elections to be held under Section 45 of the said Act 
before the expiration of the term of office extended under the 
proviso to S:ction 39 of the said Act, the Provincial Government 
may by order authorise any matter or thing to be done which 
appears to them to be necessary for the proper preparation or 
publication of the rolls or for the proper holding of the elections. 


Notes :—The general election of the Councillors of the 
Calcutta Corporation fell due in March, 1939. For sometime 
before this date, the Government had in their view an amendment 
of the Calcutta Municipal Act and it was intended to hold the 
general election under the amended Act. But as it was not possible 
to pass the amending Act by March, 1939, the term of office of 
the existing Councillors and Aldermen, was extended for a period 
of one year by a notification issued under the proviso to Szction 39 
eof the Calcutta Municipal Act. Doubts having been expressed as 
to the validity of this notification, the present Act has been passed 
to validate the extension by amending Section, 39 with retrospec- 
tive effect. 


zea 
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section 45. 


Date of effect of 
amendments. 


Validation of Noti- 
fication extending 
the term of office of 
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Aldermen > 
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cillors and Alder- 
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BENGAL ACT VI OF 1939.* 


THE BENGAL EXCISE (AMENDMENT) ACT, 1939, 
[Passed by the Bengal Legislature.| 


[Assent of the Governor was first published in the Calcutta Gasette 


of the 29th June, 1939. ] ° 
An Act further to amend section 63 of the Bengal Excise 
Act, T909. 
Bean Ack WHEREAS it is expedient further to amend section 65 of the + 
y be Bengal Excise Act, 1909 in the manner hereinafter appearing : 


It is hereby enacted as follows :— 


1. This Act may be called the Bengal Excise (Amendment) 


Short 
Act, 1939. title. 


9. In sub-section (z) of section 65 of the Bengal Excise Act, Amend- 
1909 for the words “Superintendent of Excise” the words “Inspec- ment of 


; i tion 6 
tor of Excise” shall be substituted. i Bengal 


; Act V of 
Notes:—This Act amends section 65 (1) of the Bengal Excise 1909 


Act, 1909 (Bengal Act V of 1909) in such a way as to enable the 
Provincial Government to authorise Inspectors of Excise to com- 
, ‘pound offences under the Excise Act. 
*Calcutta Gazette, dated 29th June, 1939, Part HI page 34. 


BENGAL ACT VII OF 1939.* 


THE INDIAN STAMP (BENGAL AMENDMENT) ACT, 1939. 
[Passed by the Bengal Legislature.| 
| Assent of the Governor was first published in the Calcutta Gazette 
of the 2çth June, 1939. } 
An Act further to amend the Indian Stamp Act, 7899. 


WHEREAS it is expedient to amend Articles Nos. 57 ‘and 62 of 
18 of 1809. Schedule IA of ‘the Indian Stamp Act, 1899, in its application to 
Bengal, in the manner hereinafter appearing ; 
It is hereby enacted as follows :—= 
4, This Act may be-called the Indian Stamp (Bengal Amend- 
- ment) Act, 1939. \ title. 
_@ *Calcutta Gazette dated 29th June, 1939, Part, III, page 35 e 
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; AS t af 
2. In Schedule IA of the Indian Stamp Act, 1899, in its aaa Si 
_ application to Bengal, the following amendments shall be made, Act H of 1839. 


namely ;— 
(z) in» Article No. 57, after the words “executed by way of 


security” in the first column, the words “for the due discharge of a 
liabílity, or” shall bs insertel ; and 


' (2) in Article No, 62, in clause (c), after the word ‘‘mortgage- 
deed” in the first column where it first occurs, the words and 
figure “in respect of which duty has been paid under Article 
No, 40” shall be inserted. 


Notes :—The object of the present Act is to reconcile the 
divergent views taken by different authorities in the interpretation 
of Arlicles No., 57 and 62 (c) of Schedule IA of the Act and to 
avoid possible loss to the revenues of the province, 


ase | 


NOTES OF CASES. 


John v. Commissioner of Income-tax. 


Lncome-tax Act (XI of 1922) Sec. g(r), K3) (vit)— Income” | 1938. 
connotes element of periodical or regular receipt of money and not ae 


s ; e ILL. R. [1938] 
casual and non-recurring “ receipts arising from business,” All. 691 F. B. 


Iu execution of a decree, the auction-sale of a company’s 
property. consisting of mills was conducted not by the Court Amin 
but by a private person, Major John, who obtained 5 p. c. of the 
sale proceeds as his commission and was assessed income-tax on it, 
On reference to High Court. 

Held [per Sir John Thom, C.J., Harries and Bajpai, 77.)—that 
the word “income” though not defined in the Income-tax Act con: 
notes periodical receipt or regularity or expected regularity of mone- 
tary return, that the “receipt ” (of commission) by Major John was 

" ofa “ casual or non-recurring nature” and not arising from busi- 
ness or the exercise of a profession, vocation or occupation under 
Section 4(1) and as such was exempt under Section 4(3) (vii), 

Commissioner of Intometax v, Shaw. Wallace and Co. (1) 
followed. ' l l i 
S C 2-3 


(Hs (1932) I. L. R. 59 Cale, fz43 (P. C3). E 
9 7 ETET . e 


ee 3 
y d 
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Emperor v. Beni. 


1938. Code of Criminal Procedure (Act V of 1898), section 488 (3 )— ` 


~ara 
I. L.R. [1938] Extent of sentence on one warrant. 
All. 750 F. B. l : 
eats After service ofa single warrant on Beni, he was sentenced 


to six months imprisonment for non-compliance of Court’s onder 
by defaulting in payment of monthly instalments of maintenance to 
his wife for 24 months. In revision the Sessions Judge reduced it 
to one month as ove warrant was issued and the matter was referred 
to Full Bench. 

Held [per Siz John Thom, C. J., Allsop, Bajpai, Ganga Nath 
and /smail, 77.\—that the Ccurt can issue one warrant and impose a 
cumulative sentence for the number of months in arrears, 


S. C. 





Kishan Lal v. Muhammad Ishaq. 


1938. Hindu Law= Decree for realisation of profits of the estate by daughter, 


a DE R. [1938] if binding on the estate. 


l; LB. : ' 
= D . For recovery of the excess sum realised by the daughter of a 


deceased Hindu Zemindar in execution against him Ishaq attached 
° the Zemindari estate and objection thereto by Kishan the rever- 
sioner was overruled, Thereafter Kishan’s suit for the ownership 
of the Zemindari estate free from attachment was decreed by the 
trial Court but dismissed on appeal. On reference to Full Bench; 


Held [per Sir John Thom, C.J. Bajpai and Ismail, JJ. ]—that 
the Zemindari estate of which the excess realisation by the daughter 
formed no part cannot be made liable as the daughter being entitled 
only to the profits and rents of the estate a decree for the reali- 
sation of the same was based on her personal claim for which the 
estate is in no way liable. 


S. C, 7 . 





Emperor v. Suraj Narain Chaube, 


Indian Penal Code (Act XLV of 1860), section 169—For prosecution 
of an ex-member of District Board, Government sanction at the 
L ae eee time of accusation, if necessary.” 


1938. 
han 


_ Suraj Narain, a member of Distric} Board, was alleged to have, 
z purchased in Benami a milch buffalo at a public agction by the 


t eo 
\ . 
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Board in 1935. He ceased to be a member in 1936 and was tried 
and convicted in 1937 under section 169 of the Penal Code, On 


” appeal; 


Held [per Bennet, 7.|—tbat Government sanction is unnecessary 
where the accused though a public servant at the time of offence 
wag not so at the time of accusation, that the said purchaser would 
not be acquiring “an interest in any contract with or by the District 
Board ” under section 34 of District Board Act, 1922 which refers 
to section 168 and not 169 of the Penal Code and that as such the 
conviction was illegal. 

For illustration of" servant of crown” see S. D. Marathe y 
Pandurang Narain Joshi (1), 


S. C, 


(1) (1938) L L. R. [1938] Bom, 770. 





Shyama Pado Deb v. Sundar Das, 


Code of Criminal Procedure (At Vof 1898), section 350(3)—Case 
re-transferred to original Magistrate without further proceeding 
De novo hearing, if necessary. 


After prosecution evidence in a criminal case against Shyama 
Pado was heard by a Magistrate it was transferred to a second one 
who did not hear it and was re-transferred to the first who began 
the hearing. The application of the accused under section 350(2) 
of the Criminal Procedure for de novo trial was rejected, The 
Sessions Judge in revision referred’ it to High Court for setting aside 
the Magistrate’s order: 

Held [per Bennet, 7.|—-that section 350(3) has no application to 
the present case as the first Magistrate who heard all the evidence 
can not be said to be ‘another Magistrate.” 

5: C, 





Babu Ram v. Gopal Sahai. 


Limitation Act (IX of rgo8) articles 181, 182— Decree effective 


only on payment of necessary Courtfee, when becomes execu- 
table. 


In an execution case by Gopal Sabai against him, Babu Ram’, 

* father claimed set off from his decree (effective only on payment of 

deficit Cou fees) 3 higher sum against Gopal. Thereafter the 
s : 


. å 


Bn 


1938. 
nae 


I. L. R. [1938] 
All. 794. 


1938, 
“amy” 
I L. R. [1938] 
All. 848. 


adius am 


Ean 


1935, 
hoe coe! 


I. L. R. [1928 
All. 861. : 
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Court accepted the said deficit Court fees though paid beyond 


three years of the date of the decree disallowing the objection by | 
Gopal. On appeal, the payment was held to be time-barred, On 
Letters Patent appeal : 

Held [per Bennet, A. C. J. and Verma J.|-that anaes section 
149 of Civil Prccedure Code the Court has absolute discretion 
to accept the Court fee at any stage and that limitation for execu- 
tion will run from the date the decree is complete i. e. date of pay- 
ment of Court fees. 


S, C, 





Puran Chand v. Abdullak. 


Limitation Act (IX of 1908), sections 4,20—Fart payment after 
limitation period but during Court holidays, if extends the “pres- 
crided period" — High Court Rules, Chatter I Rule gA— Govern- 
ment of India Act 1935 (25 and 26 George V Chapter g2)— 
Pawers of Chief Justice. 


A payment was endorsed on 17th June, 1933, On a promis- 


Sory note expiring on 15th June, 1933, during Court holidays and 


the suit was instituted on the reopening date viz ath July, 1936. 
Tbe Small Causes Court Judge referred it to High Court where 


the Division Bench referred it toa Bench of three Judges which 


then referred it to be placed before a Bench of five Judges. 
The Acting Chief Justice placed the matter before a Division 
Berch. l 


Held (per Bennet A, c. J. and Verma J; |—that the suit was 
time-barred and that under section 223 of Government of India. 
Act 1935, and Rule 3A Chapter I of the High Court Roles the 
said Full Bench of three Judges had upon return of refercnce 
ceased to have jurisdiction and the’Chief Justice had power to send 
it to any Bench of two or more Judges notwithstanding any recomen- 
dation regarding the constitution of the same. . 


Ss. C 
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SECURITY FOR COSTS IN PAUPER APPEALS. 
By Mr. Marakani Vaikuntha Rao, B.A., B L. 


In India an Appellate Court can require the appellant to Introduction :— 
furnish security for costs of the appeal, or of the orignal suit, or 
of both, of the respondent, under certain circumstances. When 
the appellant is residing out of British India, and is not possessed 
of any sufficient immoveable property ‘within British India other 
than the property, if any, to which the appeal relates, the Court 
shalé demand security from him. In all other cases the matter 
is left to the discretion of the Court. The question of security 
for costs arises only after the appeal is admitted, and if security 
ordered to be given is not furnished within the time fixed by the 
Court, unless extended, the appeal shall be rejected. This, in 
general, is the law relating to security for costs, and the Appellate š 
Courts in India will exercise the power under Order 21, Rule ro . 
of the Code of Civil Procedure (Act V of 1908) only when it is 
necessary in the ends of justice. 


(a) Indian Law. 


In England the law relating to security for costs of appeal (b) English Law. 
has passed through different stages. The practice of the Courts 
of Chancery was to require security for costs of appeal (to a certain 
amount) jz every case. It was not so inthe Courts of Common 
Law. It became necessary therefore in that state of añairs, 
to pass the Judicature Act by which it is enacted that the 
Court of appeal may order security ‘to be given by deposit 
or otherwise for the costs of appeal in special circumstances (1). 
This rule (2) of the Judicature Act, says Lord Justice Lush, “ was 
intended to alter the whole practice both of the Courts of Chancery 
and of the Courts of Common i aw, and to leave it in the discre- 
tion of the Court whether security should be given under Special 
circumstances (3). This, in general, is the law relating to security 
for costs of appeal in England. = 
e (1) Halsburys Laws of England, fa 23, para 367. 

(2) R. S, C Or, 58, Re I5. 

e (3) Haock Ue Ashbery (1882) 19 Ch, D, 84. 


>. f i 


62” 


Whether O. 41, re 
10 C. P. C. applies 
to pauper appeals. 


® 
Caicutta view, 


Bombay view. 
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Now we consider the question whether a pauper-appellant can 
be required to furnish security for costs of the appeal, or of 
original suit, or of both. In other wordss, whether the „provisions 
of law relating to ordinary appeals in the matter of security for 
costs can be made applicable to special appeals like pauper 
appeals, In India, a person cannot appeal in forma pauperis 
asa matter of course. His right of appeal, even in the case of 
first appeals, is subject to certain conditions and limitations specified 
in Order 44, Rule 1, Civil Procedure Code. The leave or permis- 
sion to appeal iz forma pauperis will not be granted unless the 
decree appealed from is contrary to law or usage having the force 
of law, or is otherwise erroneous or unjust. Subject to these 
restrictions or limitations specified, a person can appeal as a 
pauper. In English law it does not appear that there are similar 
statutory restrictions in the case of pauper appeals. Vide Halsbury’s 
Laws of England, Volume 23, Practice and Procedure, Part II. Now, 
having granted leave to appeal in forma pauperis, has the Court 
jurisdiction to require the pauper-appellant who is prima facie 
unable to pay even the court-fees due to Government, to furnish 
security for costs of the respondent? There is a conflict of 
judicial opinion on this point among the High Courts in India. 

The earliest case on the point is Wusseerooddeen v, Ujjul (1) where 
it was held by the Calcutta High Court that the provisions of 
the Civil Procedure Code then in force relating to the powers of 
an Appellate Court to demand security for costs, did not apply 
to pauper appeals. This decision was followed by that High Court 
in its later decisions. Vide Mt. Hafizan v, Abdul Karim, (2) and 
Kanchani Bewa v. Jadub Paramanik (3). 

According to the Bombay High Court also, a pauper-appellant 
cannot be required to furnish security for costs. The leading case 
on the point is Khemsaj Shrikrishna Das v. Kisalala Surajmai (4) 
where Sir Basil Scott, C.J., after considering the scope of 
Order 44 and Order 33 of the Code of Civil Procedure, observed 


“that Order 33, Rule rr, Civil Procedure Code which provides 


that “Where the plaintiff fails in the suit...e....the Court shall order 
the plaintiff.........t0 pay the court-fees which would have been 
paid by the plaintiff if he had not been permitted to sue asa 
pauper” is the only sect) provision expressly imposing a 


ü) (1871) 17 W. R. 68. A 

(2) {1907)7.C.L.J.312; 12 C. W eg 
(3) (1918) 48 I, C. 971 (Cal.) A 
(4) (1917) 1. L. R. 42 Bom, $. x 
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liability upon a pauper-plaintiff, and similarly upon a pauper-appel- 
lant to pay the portion of the costs of the litigation. (Vide 
. Order 44, Rule 1, Civil Procedure Code). His Lordship in the 
course of his judgment observes: ‘The provision (Order 41, 
Rule ro, Civil Procedure Code) is in accordance with the rule of 
practice prevailing in England, namely, that security for costs 
will*generally be ordered where the appellant is out of the juris- 
diction, But it isin a more imperative form, because it deprives 
the Court of any discretion. In such a case as the present 
(where the appellant is a pauper) the question is whether that 
general provision relating to appeals in Order 4r applies also to 
pauper appeals so as to impose upon the Court the duty of 
demanding security from a pauper-appellant, who exhy pothesis 
having been found to be a pauper cannot give security. In my 
Opinion it does not apply. The maxim is generalia specialibus 
non-derogant ; a general rule does not weaken a special rule. Here 
the special rule is the rule regarding pauper appeals and pauper 
suits. That rule is stated by the Master of the Rolls on behalf of 
the Full Court of Appeal in England as an established proposition, 
He says: “I start with the proposition, established centuries 
ago by statute and since developed by judicial decisions and now 
embodied in rules, that a person disabled by poverty is entitled 
to assert or defend his assumed rights without the liability to pay 
.costs”1. That proposition was enunciated by the Master of 
Rolls in a case in which the appellant had actually been ordered 
to give security for costs within a certain time, but before that time 
elapsed obtained leave to appeal in froma pauperis, the order for 
security no longer operated. In my opinion we ought to follow 
the ruling of the Appeal Court in England. ” 


The Lahore High Court is also of this opinion. In Nazim v. 
Abdul Hamid, (2) their Lordships hold: ‘ Prima facie it is 
anomalous for a Court having held that an appellant is too poor 
to afford the court-fee payable on his appeal, to expect him to 
be able to find security for the costs of the suit.” This was 
followed in Thana Ram v. Hari Singh (3) of that Court. 


The Rangoon High Court also holds the same view where it 
was held in Maung Yan Aung v. Co-Mu & Sons (4) that where 


(1) Wille v. St. John (1910) 1 Ch. 701 at p. 704. . 


(2) (1921) 3 Lah. jo, pm 
(3)° (1934) 6 R. Lah. 601. f 


~ (4) (1935) , SII 


eg ? 


E. 
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the appellant has been granted permi ssion to appeal as a pauper, 
security cannot be demanded from him for costs of the appeal. 

The Judicial Commissioners Court of Nagpur (now High. 
Court) relies upon the view taken by the Bombay High Court. 
In Chhanganlal v. Govind Ram, (1) Kinkhede, A. ‘J. C., as he 
then was, after discassing the case-law on the subject, points out 
the rizhts and duties of Courts in applying Order 41, Ruk ro, 
Civil Proc-dure Code to pauper-appellants, 

The Madras High Court, however, takes a contrary view and 
holds that Courts have jurisdiction to demand security for costs 
from a pauper-appellant though the appellate Court should not 
exercise that power unless in very special circumstances. The 
earliest case that came up for decision before this Court is 
Seshayyangar v. Jainulavadin, (2) where their Lordships (Sir 
Charles Turner, C. J., and Muttusami Ayyar, J. held, “We are 
of opinion that the language of the section (Section 549, Civil 
Procedure Code of 1877) is general, and that it applies to all 
appeals; but, seeing «esses that it would ordinarily defeat the 
intention of the law ifa pauper were called on to find security, 
we hold that very special grounds should be stown to induce the 
Court to call on him to find security,” As a matter of fact their 
Lordships dismissed the application for security for costs as no 
special circumstances did exist in that case. The same view was 
taken in Svinivasa Sastrial v. Subvahmania Aiyar (3). In that 
case also the application for security for costs was dismissed for 
waot of special grounds. In Saldanha v. Henry Hart, (4) however, 
their Lordships (Ayling and Krishnan, JJ.) ordered the pauper- 
appellant to furnish security for costs, and dissented to follow the 
well considered judgment of the learned Chief Justice in 42 
Bombay s. A learned Judge while criticising this judgment 
observes, “In the case of B. F. Saldanha v. Henry Hart (4) 
there is absolutely no discussion to show how the view taken by 
the Bombay High Court is erroneous. This later Madras High 
Court case simply confirms the view all along taken by that Court 
and does nothing more. The report also is so brief that it is 
not possible to know from it, that the order demanding security 
was passed in that case even in the absence of Special circum- 
stances” (s). The Madras High Court has been consistently 


(1) (1990) 121 I. C. 61. 
(2) (1880) I. L. R.'3 Mad. 66. „e q 


(3) (1907) 17 M. L. J. 583. 
(4) (1920) L L. R. 43 Mad. 902» 
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(s) (1930) I. R. Nag. 93 at PP. 95 
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following the view taken in 3 Madras 66 and 17 M. L. J. 583 
in its later decisions, without considering the views of the other 
High Courts in India. Unfortunately there is no authoritative 
pronouncement of the Privy Council on this point, 

Whether it was or not the intention of the legislature to exclude 
pauper appeals from the operation of Order 4r, Rule xo, Civil 
Procedure Code by providing a special procedure to pauper 
appeals, the High Courts in India are unanimous in holding that 
proverty ger se of an appellant is not a ground for demanding 
` from him security for costs. The rule relating to security for 
costs even in the case of ordinary appeals is subject to certain 
limitations or special circumstances. There is no hard and fast 
rule, and each case must stand on its own facts. We shall classify 
under the following heads some of the special circumstances for 
supporting an application for security for costs unde? Order gr, 
Rule 10, Civil Procedure Code. 

(1) If the appellant is residing out of British India and has 
no assets within British India, security sal? be ordered. This 
is the only circumstance expressly provided by Statute. (Vide 
proviso Order 41, Rule ro, Civil Procedure Code). The provisions 
of this proviso are mandatory. . 

(2) If the appellant is not the real litigant and is in a condi- 
` tion of proverty or insolvency. 

Whether mere proverly is a special circumstance will be dealt 
with later on as it has a great bearing on the subject under consi- 
deration, If the appellant who is in a state of poverty or insol- 
vency 1s a nominal litigant, Courts should not permit him to 
proceed with the litigation without his furnishing security for 
costs. In such a case the litigant has, as Bowen, L. J., says, 
-“ divested himself of his interest and handed it over to some 
one else” (r). Often they are speculative transactions brought 
at the instigation of others who are actually interested in the issue 
of litigation and who actually finance the litigation for their selfish 
ends. Such litigants are “ mere creatures in the hands of persons 
well able to find security” (2) This isan exception or special 
circumstances recognised by Judicial Tribunals to prevent abuse 
of the process of Court. Vide Khajak v. Solomon (3). 


(3) If the conduct of the appellant is vexatious : 
“ If the conduct of the appellant is shown to be vexatious, that 


(1) Cowell v. Taylor {1885) 31 £h. D, 31 at 58. 
(2) Seshayyangar v, Jainulavdlin (1880) 1, L. R..3 Mad. 66. 


(3) als L. R. 14 Cale. 5 
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is, such as indicates a wilful determination on his part not to 
obey the orders of the Court in respect of costs,” (1) or if there 
is “some evidence at least of facts which cast doubt on the 
honesty and dona fides of the appellant,” (2) security for costs will 
be ordered, . 

In Rangammal v. Krishnaswamy Raju, (3) the pauper-appel- 
lant was directed to furnish security for suppressing a very matemal 
document, Sir Owen Beasley, C. J. holding ‘the Court can go 
into matters which were not gone into by it when giving leave 
to appeal as a pauper and ın proper cases pass an order against 
the pauper-appellant under Order 41, Rule 10, Civil Procedure 
Code.” If a party toan action suppresses a material document, 
that will be a matter affecting the merits of his case but cannot 
be, we submit with respect, a circumstance for saddling him with 
security for costs. 

(4) If the costs of the lower Court are not paid. 

There is a cleavage of judicial opinion on this matter, though the 
correct view, we submit, is that non-payment of costs of the lower 
Court is not a circumstance for ordering security. In Gulabrao 
Manyaba v. Vinayak Bapusaheb (4), Sit Norman Macleod, Ce J., 
while ordering security for costs, as the lower Court’s costs were not 
paid, says about Couz?’s discretion under O. 41, rule ro, Civil Proce- 
dure Code thus : “Where the Court has been given absolute discre- 
tion to make an order for security for costs, then in my opinion no 
Bench of Judges can lay down rules which purport to fetter the 
discretion of other Judges in any similar application which may 
be made thereafter.” Sir D. F. Mulla , while criticising the 
correctness of this decision makes the following observation in 
his commentary on Civil Procedure Code: “It is submitted 
thet this view was a misuse of the word ‘absolute’ for the dis- 
cretion isa judicial discretion to be exercised in accordance with 
legal principles expounded in the cases (5).” In Konnammal v, 


_Annadana Jadaya Gounden (6), the Madras High Court while 


ordering security for costs of appeal only having regard to the facts 
of the case held that “one of the circumstances entitling the res-* 
pondent to relief is the non-payment of costs of the lower Court.” 


(1) Ahmed a. Sheik Essa (1889) I. L. R. 13 Bom. 458; Ramsing v. Balubhai 
(1¢03) 5 Bom. L. R. 661 ; Hari Ram v. Jowla Mall. R. 1931 Lah. 399 (2). 

(2) Ratnachand Dayachand v. Darriji Dharsey (1923) 73 I. C. 474 (Bom). 

(3) 1933 M. W. N. 263. 

(4) (1923) 25 Bom, L, R. 195. 

(5) Mulla’s C, P. C. oth Ed., pe 996, \ 

(6) (1922) 70 I, C. 586 (Mad.). 
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This is not the view taken by that High Court in a later case ( Vide 
1933 M. W. N. 263 supra), 

In passing it may be noted that in all the cases where security 
for costs have been ordered under this head, the respondent was 
allowed costs by the lower Court and they were not paid by the 
appellant either in full or in part. We are not aware of any 
decision where the appellate Court ordered security for costs of 
appeal even in cases where the lower Court has refused costs to the 
respondent, or where the respondent has realised the costs granted 
by the lower Court, Nor are we aware of any case in which 
security for costs of appeal is ordered where the decree appealed 
from is incapable of execution by the respondent. That is to 
say, where a suit for declaration and possession is dismissed, each 
party being directed to bear his own costs, and when the 
unsuccessful plaintiff appeals, is it open to the respondent who 
cannot prima facie execute the decree appealed from, to demand 


the appellant to furnish security for costs of appeal? We submit 


that no security can be ordered in such a case; for, the object 
of O, 43, rule ro, Civil Procedure Code as Mulla puts it “js to 
secure the respondent in an appeal from the risk of having to incur 
Justher costs which he might never succeed in getting out of the 
appellant (1)? 

(5) Ifthe merits of the case are plainly in favour of the respon- 
dent. 

It was held in Mustur v. Deno Bundo (2) that if the 
merits of the case are plainly in favour of the respondent, 
security may be ordered. It is submitted that the effect of such 
an order will be to prejadge the appeal against the appellant. In 
any event, this cannot be a circumstance for ordering security 
when the appellant happens to be a pauper. Forin such a case, 


_the Court while granting leave is satisfied that the decree appealed 


from is contrary to law or is otherwise erroneous or unjust. In 
pauper appeals which are analogous to Second Appeals (Vide 
section 100, Civil Procedure Code) there will be either a substantial 
question of law, or that the appellant will have a prima facie 
good case. 

(6). Ifthe appeal is admitted contrary to law. 

it has been held in Zhivup~urni Narayana Rao v., Soorapaneni 
Virayya (3) by the Madras High Court that the appellant may be 


required to furnish security fpr costs where the Admission Court has 


(1) Mullats C. P. C. (1930) oth Ed., p. 995. 
(2) (18669 Bourke 119 cited in Mulla’s C. P. Co 


(3) (6939) L L. P Mad. 39293. 
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failed to record the reasons for granting leave to appeal in forma 
pauperis. It is submitted that the proviso to Order 44, rule 1, Civil 
Procedure Code which is no doubt mandatory, does not expressly 
state that the Court should state the reasons for granting leave, 
though the practice of the Courts has been to record the reasgns 
briefly. The Court while ordering security under Order 41, rule 
10, Civil Procedure Code has no jurisdiction to call in question 
the validity of its own order passed at an earlier stage while 
granting the leave gua Admission Court ; for, Order 4r, Rule 
10 can be invoked only after the appeal is properly admitted, If 
the Court is convinced that there is no point in the appeal, the 
proper course, it is submitted, would be to dispose of the case 
under Order 41, rule iz, Civil Procedure Code instead of ordering 
the appellant to find security for the errors of the Court in 
granting the leave. To demand security on the sole ground that 
the order of the Court in granting the leave is contrary to law 
while at the same time recognising, by necessary implication, 
that the said order is valid and binding for assuming jurisdiction 
for exercising the power under Order 41, rule to is, we submit 
with due respect, offends against the rule of consistency. This 
would be introducing an anomaly into the law relating to security 
for costs. 


As a general rule even in ordinary appeals, the Courts will not 
order Security for costs even incases where the aforesaid special 
circumstances exist, if the respondent does not apply for the security 
at the earliest opportunity or is guilty of latches. Also “ where 
highly penal consequences will be entailed upon the appellant 
by the order, the Court should, asa general rule, not to be bound 
to make order for security for costs*(1). If there are cross-appeals 
and if the appellant in one appeal isa poor person, is that a 
ground for ordering that impecunious person to find security? 
Our answer isin the negative, and the reason is that his opponent 
is not dragged to the appellate Court on his motion, A litigant, 
who as a respondent could have filed his memorandum of cross- 


‘objections without liability to furnish security for costs (as he is 


not the appellant and therefore outside the scope of Order qr, 
rule ro), cannot be ordered to find security as appellant for his 
exercising the option of preferring the cross-appeal instead of the 
crossobjections, Again, ifthe appeant “has an unsatisfied judge 
ment against the respondent, security} will not be ordered.” Also | 


(1) (1930) 121 LC, 61, | a yee 
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if the respondent has the appella nt’s moneys in bis hands, security 
. will not be ordered (1 ). 

We now discuss the question whether mere poverty isa cir- 
cumstance for ordering security for costs, The Courts in England 
have held different views and it is necessary to refer to English 
casê-law onthe subject, as the Courts in India have relied upon 
those decisions in the matter of demanding security from litigants 
disabled by poverty. In Æx parte Lssacs, Ln ve Baum (2), Brett, 
L. Ją has stated that extreme poverty of the appellant isa cir- 
cumstance for ordering security for costs, whilst in Ust? v. Brearley 
of the same year Cockburn, C. J., holds, “If the Courts were 
of opinion that plaintiff had any reasorable ground for getting 
on with his action, they should not allow mere poverty to stand 
in the way of bis appeal.’{3) The Master of the Rolls, Sir 
George Jessel, M. R., states the rule in Harlock v. Ashberry (4) 
thus: “For some time past, it has been the settled practice if 
‘the respondent asks for it, to require security for costs to be 
given by an appellant who would be unable through poverty to 
pay the respondent’s costs of the appeal if it should be unsuccess- 
ful.” The same view was taken by Lush, L, J., and his Lordship 
says, “J understand that it has been the practice to hold that 
poverty or inability to pay the costs of the appeal if it should 
be unsuccessful is a special circumstance ”(5)} In Cowell v. 
Taylor (6), Bowen, L. Ja lays down the rule thus; “The general 
rule is that poverty is no bar to a litigant; that from time im- 
memorial has been the rule at common law, and also I believe 
inequity. There is an exception in the case of appeal, but 
there the appellant has had the benefit of a decision by one of 
Her Majesty’s Courts, and so an insolvent party is not excluded 
from the Courts, but only prevented if he cannot find security, 
from dragging his opponent from one Court to another.” This 
rule was enforced even in Hall v. Snowden, Hubbard & Co, (7) 
which was an appeal under Workmen’s Compensation Act of 1897, 
the appellant being the child of the deceased workman. Smith, 
L. J., while demanding security for costs of appeal from the orphan 

(1) Vide Halsbury’s Laws of England, Vol. 23, para 211 at p. 154 for 
Similar cases. 

(2) (1878) 9 Ch. D. 291. 

(3) (1878) 3 C. P. D. 206. 

(4) (1831) 19 Ch. D. 84; Vide a? dis 28 Ch. D. 482, 

(5) ibid. 

* (6) (1885) 31 Ch. D. 31 at p. 38. 

(7) [1899] 1@. B. D. £93. 
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child in the above case held, ‘*‘ The ordinary rule of this Court is 
that, except in applications for new trials, when respondent can show , 
that the appellart, if unsuccessful, would be unable through poverty 
to pay the costs of the appeal, an order for security for costs is 
made.” This is the extreme view of this trend of decisions, 
Coming to the present century, the Master ofthe Rolls elays 
down the rule in Wile v. St. John (1) as follows: “J start with 
the proposition, established centuries ago by Statute and since 
developed by judicial decisions and now embodied in rules, that 
a person disabled by poverty is entitled to assert or defend his 
rights without the liability to pay costs.” In J ve Corroll (2), 
Scrutton, L. J., however, states the rule thus: “On the question of 
ordering securit y for costs I desire to say this : the mere fact that a 
person is in poor circumstances does not justify security being 
ordered when that person is making his first effort to obtain a deci- 
sion. A perfectly impecunious person may commence proceedings 
by the issue of a writ which may involve the defendant in a large 
sum for costs because the plaintiff, who, E will assume, is un- 
successful, has no funds. As I have sometimes expressed it, the 
Courts allow an impecunious person to get one bite of the cherry 
but will not allow him a second bite unless he, as appellant, 
is able to provide security for the costs of the appeal.” In this 
state of law, the rule relating to security for costs of appeal in 
England can be enunciated thus: “Security for costs is generally 
ordered when the respondent shows that the appellant, if un- 
successful, will be unable through poverty to pay the costs of 
the appeal (3). Similarly, insolvency is a special circumstance, In 
Loory, Hankin vy. Turner (4), Cotton, L. J., says, “I think the insol- 
vency of an appellant is prima facie a sufficient reason for ordering 
him to give security for costs, though in some cases the Courts 
may not order him to do so,” (Vide L. R. 16 Q. B. D. 548 for the 
opposite view) 

We now examine how far these dicta can bea guidance to 
Courts in Indiaand how far they have been relied upon by the seve 
ral High Courts in India. In England the condition of indigent liti- 
gants is different. They have their Poor Laws. There, an impe- 
cunious person can assert or defend an action without liability to 
pay ever his Counsel’s or Solicitors fees. He has to obtain the 


(1) {1910] 1 Ch. vot at p, 704 ( ). 

(2) [1931] 1 K. B. D. 104 at p. 108, j 

(3) Halsbury’s Laws of England. Vol. 83, para, 367. 

(4) (1879) 10 Ch. D, 372 at p. 977. t 
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opinion from his counsel that he has reasonable grounds for pro- 
_ ceeding before leave to sue jz Jorma pau peris is granted. A pauper 
has no right of audience. Provisions similar to those contained in 
Order 44 of the Indian Civil Procedure Code are not to be found 
there. It is therefore just and necessary that different considerations 
should prevail when the [Indian litigant is disabled by poverty. It 
is a settled Jaw in India that poverty of a litigant is no ground for 
depriving him of his right of appeal by demanding security for costs. 
The leading case on the point is Jiwan A Beg v., Basa Mal (1), 
a decision of the Full Bench of the Allahabad High Court where 
it was held (by four out of five Judges, Tyrell, J., duditante) “ that 
the mere fact of the poverty of an appellant, standing by itself, and 
without reference to any of the general:facts of the case under appeal, 
ought not to be considered sufficient alone to warrant his being 
required to furnish security for costs.” (Vide also ManeAji v, 
Goolbai (2) ; Hewetson v, Deas (3) ; Konnamal v, Annadana Jadeya 
Gounden (4) etc. 

We have thus seen that the power of an appellate Court under 
Order 41, rule ro, Civil Procedure Code is a matter of judicial dis- 
cretion to be exercised only when the ends of justice really demand 
it, Isitthe intention of the Indian legislature to prevent an 
impecunious appellant to proceed with his appeal unless he as 
appellant is able to provide security for costs? In other words, 
how far isthe dictum of Lord Justice Scrutton in Žr ve Corroll (5) 
which was relied upon by the Madras High Court, a guidance for 
Courts in India in the matter of security for costs when the appellant 
happens to be a pauper? The right or privilege of pauper-litigants 
to appeal iz forma pauperis should not be rendered nugatary by the 
imposition of conditions which were pot present in the mind of the 
law-making authority while enacting a special procedure for those 
unfortunate “ Scheduled classes”. No doubt it is true that the 
legislature, while granting to every indigent litigant the liberty to 
sue or appeal without liability to pay the stamp duty, has imposed 
certain restrictions specifically enumerated in the Code (Vide 
order 33, tule 5; and order 44, rule 1, Civil Procedure Code) 
subject to which alone a person can sue or appeal in forma pauperis. 
It is also true that when the appellate stage is reached, the appellant 
has to satisfy further conditions, namely, that the decree complained 

(1) (1886) I. L. R. S All, 293 (F. B.) 

(2) (1879) L L. Re 3 Bom. 241. J 

(3) (1894) 1. L R. at Calc. 526. 


e4) (1922) 70 I. C. 586 (Mad.). œ 
(5) [1931] 1 Wg B.D. 104. 
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against is contrary to law or is otherwise erroneous or unjust, for the 
Court to exercise the “ indulgence ”. These restrictions are imposed, 
by the legislature as a necessary safeguard against the successful 
litigants being dragged from Court to Court without the likelihood 
of realising the fruits of their decree. It must be borne in mind 
that the appellate Court has to apply this severe test only far the 
purpose of granting the leava to appeal i forma pauperis, and 
should not press it into service while exercising the discretion under 
order 41, rule ro, Civil Procedure Code. When once the leave is 
granted, the restrictions or conditions attaching to the obtaining of 
the leave should be forgotten by the Court dealing with the appeal 
in the further proceedings of the case. We submit with respect that 
Courts should not be swayed by considerations thatthe appellant 
“ has had one chance of litigating his claim in the Court of the first 
instance ” (x) for refusing leave to appeal jn forma pauperis or for 
ordering security for costs when the appellant is a pauper. This 
would have the effect of denying the right of appeal to every impe- 
cunious litigant while it was never the intention of the legislature, 
and of rendering the leave futile in almost every case in calling 
upon the paupers to perform an impossible task. The learned 
Law-Lord has stated in Zz ve Cosroll ‘‘ the mere fact that a person 
isin poor circumstances does not justify security being ordered 
where that person is making his frst effort to obtain a decision, A 
perfectly impecunious person may commence proceedings by the issue 
of a writ which involve a defendant in a large sum for COStS....enece 
The Court will allow an impecunious person to get one dite of the. 
cherry but will not allow him a second dite unless he, as appellant, 
is able to provide for security for the costs of the appeal.” This 
was relied upon in Zhisupuenent Narayana Rao v. Soorapanent 
Virayya (3). The same learned Law-Lord (Scrutton, L. J.) in 
delivering the unanimous judgment of the Court of Appeal has 
dismissed the application for security for costs in the famous case of 
Bottomley v. F W, Woolworth Company Limited (4), on the ground 
that when Once a certificate has been granted to a litigant to appear 
aS a poor person under the Poor Persons Rules, the Court has no 
power to make an order for security for costs. A pauper-appellant 
is not necessarily a pauper or a plaintiff in the Court of the first 
instance. In such acase the appellate Court while granting leave 
is not giving him a “ second chance” or a“ second bite of the cherry”, 


(1) Jn re Jana Yellamraju (1934) LN: s8 Mad. 293. 
(2) [1931] 1 4X. B. D. 104. 

(3) (1933) I. L. R. 56 Mad. 323. è 

(q) L. J. (1932) P. 442. ; f 
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No different considerations should prevail while exercising the 
“indulgence ” when the appellant happens to be a pauper in the 
lower Court also; for the words used in order 44, rule r, Civil 
Procedure Code are “ Any person ertitled to prefer an appeal who 
is unable to pay the fee required for the memorandum of appeal 
perosssssene Way be allowed to appeal asa pauper.” It is also clear 
from the proviso to order 44, rule 2, Civil Procedure Code which 
says “ Provided that, if the applicant was allowed to sue or appeal 
as a pauper in the Court from whose decree the appeal is preferred, 
no further inquiry in respect of his pauperism shall be necessary, ” 
It would land every pauper-appellant into difficulties if the Court, 
while recognising the rule" Ordinarily where an appellant has 
-been allowed as a pauper there should be reasons other than 
poverty justifying an order being made upon him to furnish security 
and the fact that leave has been granted to appeal ix forma pauperis 
should of itself be sufficient to show that the judgment appealed 
against, upon a perusal of it, appears to be contrary to law or other- 
wise erroneous or unjust”—should call upon the pauper-appellant 
at a later stage to furnish security for costs on the ground that “ the 
fact that a person is a pauper is not alone a reason for not ordering 
him to give security for costs” and that the appellant’s success in 
the appeal isa mere chance. The logical consequence of this rule 
of law is, to our mind, to deny the right of appeal to pauper-litigants 
for all practical purposes. How many innocent persons condemned 
to death are saved from the gallows, how many estates lost are 
reclaimed, and how many families ruined are restored by the 
decrees of appellate Courts! No daubt there must be a finality in 
litigation, but whenever the rights and liberties of a person are at 
stake, and when the law of the land has given him the right of 
appeal, itis the solemn duty of the appellate Courts to do justice 
to that unfortunate litigant and particularly so when he is disabled 
by poverty. In cases of maintenance by destitute members of the 
family, and especially when the litigants happen to be paupers, 
Courts should not deprive them of their daily bread in calling upon 
them to find security for costs. Courts should not be carried away 
solely or mainly by the consideration that respondents will not 
realise even a fraction of their costs. Law has given to every 
successful party several modes of executing his decree. A pauper 
is notimmune from arrest or imprisonment. The pendency of his 
appeal does not operate as a stay of execution of the decree by 

the respondent. The respondent is not met with new obstacles in 
` in the matter of his recovering the costs of the lower Court by 
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reason of the fact that the pauper is permitted to continue the 
litigation. This consideration must have been present in the mind 
of the law-making authority in England for not including #he costs l 
of the lower Cout in order 58, rule 15 of the Rules of the Supreme 
Court. The Rule says ‘* The Court of Appeal in spectal circum- 
stances may order security to be given by deposit or otherwise for 
the costs of an appeal.” We suggest that it is highly desirable for 
the Indian legislature to amend order 41, rule ro, Civil Procedure 
Code and to bring it in conformity with the aforesaid Rule of the 
Supreme Court of England. Again, even in respect of the prospective 
costs of appeal, why should it be doubted that the respondent 
(assuming he is successful) will never recover the same either wholly 
or in part during the course of the long twelve years to come? 
(Vide section 48, Civil Procedure Code) There is no rule that 
“ once a pauper is always a pauper”. Circumstances may change, 
and an inheritance may open to him. How many honest Micawbers 
have become suddenly opulent by a mysterious touch of the 
Providence! Again, while the position of the respondent in the 
matter of costs is not bettered by the rejection of the appeal for not 
furnishing him the security, an additional burden is thrown upon 
the appellant in respect of the stamp duty payable to Government 
though the appellate Court has not decided the case on merits. 
Even in cases where tne little property which the pauper is possessed 
of is offered as security for the amount ordered, the order of the 
appellate Court will have the effect of giving a preference to the 
respondent over the Government in the matter of the stamp duty 
which is against the spiritof law. The law-making authority has 
not enacted a similar provision calling upon the pauper respondent 
to furnish security for costs of the appellant. 

In conclusion, it is just and necessary that pauper-litigants may 
be permitted to prosecute their appeal without furnishing security 
for costs of litigation. This is the view of the majority of the High 
Courts in India. Let not the poor helpless litigant who is driven 
to the Court by his rich and powerful opponent be denied the right 
of vindicating his claim by the appellate Courts, We have had the 
assurances from time to time that no longer “ The laws grind the 
poor, and rich men rule the law” (r) Let no loyal citizen of the 
Crown be victimised by the tyranny of the strong and the powerful, 
Let not the clemency of the Government in enabling these unfor- 
tunate litigants to sue or appeal M Kma pauperis be stifled by the 


imposition of conditions other than ‘those expressly specified by 
è e 
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the legislature in the special procedure relating to pauper suits 
and pauper appeals. We cannot better conclude than quote the 
wise counsel of the learned Judge: “ J udges must be presumed 
to be conscious of their powers and the limitatio ns subject to which 
they,can exercise them. Therefore once leave to appeal i Jorma 
patiperis is granted, it could be legitimately inferred that there was 
prima facie ground for holding that the case fell within the proviso 
of rule x of the said order (order 44, Civil Procedure Code). Under 
such circumstances, it could fairly be laid down that both propriety 
and consistency of law and procedure demand that ifa Court con- 
siders any particular case to be fit for granting the leave, the grant- 
‘ing of the leave involves the consequence, if not expressly, at least, 
by necessary implication, that, prima facie, the case is fitto be 
placed outside the purview of rule ro of order 41, Civil Procedure 
Code. For otherwise, the leave once granted though not expressly 
withdrawn, would render practically nugatory, by the inconsistent 
action of the Court in subsequently asking the very appellant to 
whom it granted the leave to appeal as a pauper, to furnish security 
for costs. It ought to be the duty of every Judge to see that the 
machinery of the Court is not so availed of by one party toa suit 
or appeal or other proceeding, as to place his opponent on the 
horns of a dilemma and even to land him in a difficult and incon- 
sistent position (1), ” 


(1) (1930) 121 I.C, si. 


REVIEW. 


Civil wrongs and their Legal Remedies, by M. J. Sethna, 
Barrister-at-law, published by D, B. Tarapcrevala Sons & Co., 
Hornby Road, Fort, Bombay , 1939, Price Re. 1-8, 

Civil existence is now so much circumscribed by legal institu- 
tions that it is practically suicidal to be indifferent to law. 
Even the man in the street ht to know something about the 
elementary principles of agin order to be able to successfully 
e Withstand the struggles of life, The book under review is designed 
with the avpwed object of giving the laity that modicum of legal ° 


a 
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knowledge without which it is well nigh impossible to combat 
the forces at war with every individual life of modern times. The . 
move taken by the learned author is one in the right direction 
and the execution of the work shows that he bas very satisfactorily 
acquitted himself in the perfcrmance of his selFimposed task, 
The topics dealt with in the book are all of daily applicatton 
and practically cover the entire range of indispensable knowledge, 
It will not be out of place to refer here to some of the ordinary 
affairs of everyday life noticed by the learned author in order to 
show how close an observer he is of men and things and how 
sensible he is of the needs of every day life. The learned author 
has pointed out that it is a civil wrong for a cyclist to hang on 
by the side of another vehicle on motion in order to be drawn by 
it or for a pedestrian to get out of the footpath without first look- 
ing about himself. The whole book is teeming with such illustra- 
tive cases of civil wrongs which the unsophisticated laity unwit- 
tingly commit almost every moment of their life. Inspite of his 
best endeavours, of course, the learned author has not been able 
to exhaust the whole body of civil wrongs of common interest. 
For instance, we do not find the learned author saying anything 
about how far radio playing in the vicinity of a school or a hospital 


is an actionable nuisance or to what extent practical jokes like over- 


turning of chairs or concealing pins in the cushions on them 
amount to battery. Such omissions are inevitable and to think 
of avoiding them is humanly impossible and we shall not be 


justified in giving a verdict against the book on that account, 


Weare already familiar with Mr. Sethna’s fascinating style in his 
Company law, and it is but natural that we should have a fresh 
taste of the same in this book also. Thisisthe first volume of a 
series of legal works on which the learned author has set his heart. 
It is a distinct success and a good beginning promising well of the 
future productions. Inthe matter of get up also we have nothing 
to complain of. 


The Calcutta Law Journal. 
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REVIEWS. 


The Law of Income-tax in British India by B. N. 
Banerjee, B. La, Published by M. C, Sarkar & Sons, Ltd, 14 
College Square, Calcutta, 1939, Price Rs. r2, 


Tbis is an annotated edition of the Income-tax Act incorpora» 
ting all the amendments upto date, The Act is a complex and 
intricate piece of legislation and being a fiscal statute, is full of 
legal technicalities which may not often appeal to ordinary 
common sense. ‘Therefore, the provisions of the Act stand in need 
of very lucid expositions, The learned author of the above work, 
who seems to have acquireda special knowledge of the subject, 
has come forward to give the legal profession and the general 
body of income-earners asa whole, the benefit of his extensive 
studies by publishing the present volume. Although there is no 
dearth of commentaries on this branch of the law, still having 
regard to the mode of treatment adopted in the book and the 
manifold points of merit init, wecan venture to assert that the 
production will ere kng make its utility felt all around and secure 
for itself a distinct place in the bibliography on the law of income- 
tax. -The most striking feature of the book that cannot escape the 
notice of even a casual reader of it is that the subject topics selected 
for discussion fully represent alithe burning questions that every 
day arise for consideration in relation to income-tax matters, 
The discussion and commentaries in relation to these topics 
have been so nicely adjusted and arrayed that no body 
“requires any knocking-about to ascertain the real legal position 
in relation to them. Ifany body would care to go through only 
the head linesin antique types, he will find that he has learnt as 
much law of incOme-tax jas can scarcely be expected even from 
& laborious study of amy other volume for a consicerable length 
of time, In dealing with the case-law, the learned author has done 


no sirt tusiness, but has exhaustively given the facts of eaeh 
at. A td ~ 
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case, lucidly stated the points for decision, given the reasons for 
the same, and set forth the legal conclusions reached therein 
almost in the idsissima verba of the learned Judges. The Intro- 
duction of the book giving the gist of the whole law in a nutshell 
is an extremely interesting study which no reader of the book 
“should miss. The dissertations on assessment of Hindu undi- 
vided families, or of associations of persons are only some among 
a host of other matters in elucidating which the learned author 
‘has scored a distinct success. The disquisitions on agricultural © 
income or the gains of business are likewise highly instructive. The 
effect of the recent amendments of 1939 has been discussed with a 
rare ability and skill, The neat printing of the work also will in 
no small degree co nduce to its success. 


The Cess Act, 1880, by Niranjan Roy, MA, BL, published by 
P. C. Sarkar, B.L. of Messrs. S. C. Sirkar & Sons, Ltd. 1/1/1C, 
Colleze Square, Calcutta 1939; Price Rs. 2/-, 


The Cess Act is one of the current statutes, to which, though 
extremely simple in its scope and object, much obscurity attaches 
because of the adoption of the old style of drafting by its framers. 
Added to this, absence of any annotated edition of it discussing 
all the basic principles of the enactment presented in the form 
of a connected whole, has long been responsible for incomplete 
comprehension of the subject, with the result that whenever any 
controversies arise in relation to the provisions of this Act, whether 
in law Courts or outside them, the lawyers do not feel sure 
how they are to deal with them or if the problems before them 
can be solved in a satisfactory manner. In this state of things, 
the members of the legal profession will undoubtedly welcome 
this publication, which is the first of its kind, with joy. Although 
the work seems to be a maiden venture with the learned author, 
still be has handled it with so much skill and ability, that it can 
safely be accepted as a dependable sort of publication, The 
learned author seems to be fully conversant with the techniques 
of modern commentaries and have fully utilised them for the 
embellishment of his publication. He has given an accurate 
historical account of the genesis of the Act in order to help his 
reader in appreciating the object and development of the law 
relating to this special form of land-tax ¿and bas given a summary 
of the main provisions of the Act in an intelligible form and 
elucidated them in the light of judicial ,dicision. The preface 
contains a nice summary of the Act, which one ought tg read 
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before going into the details of the subject. Most of the important 
questions under the Act, such as the question of realisation of 
cesses as rent, agreement to pay cesses in excess of Statutory 
liability, questions of limitation and appealability in relation to 
suits for recovery of cesses, have been dwelt on at great length and 
discussed in all their bearings. No pains have been Spared to 
make the bcok an all-round success. The only grievarce that 
a reader can make of this book is on the ground of its close 
printing and the smallness of the types used in it which in the 
case of a great mojoiity of lawyers will call for the use of very 
powerful lenses, 


The Law of Master and Servant, by Anadinath Sarkar, 
Published by Messrs. M. C. Sarkar & Sons Ltd., r4 College 
Square, Calcutta, 1939, Price Rs, 4/-. 


This is a small handy book dealing with a special branch of 
law, not uncommonly in use. It is rather inexplicable why this 
subject has hitherto escaped the attention of our annotators and 
commentators, altnough the output of legal works in this country, 
as an eminent Judge has observed, is far ahead of any real or 
legitimate demand for the same. Mr. G. C. Sconce’s bock on the 
Law of Master and Servant is now out of date and the lawyers 
dealing with cases as between an employer and an employee have 
to depend entirely on the English works or on digests of Indian . 
decisions, Conditions in this country materially ciffer from those 
prevailing in England, and therefore, the English decisions are 
not always a safe guide for the Indian Courts to go by. In this 
state of things, a book containing a complete statement of the law 
on masters and servants in the light of judicial pronouncements 
by our Courts, supplemented by so much of the English case-law 
that can be made applicable to the local conditions of this country, 
is sure to be welcomed by-the members of toth the branches of 
the legal profession, the Bench- and the Bar. Although the book 
is apparently of a short compass still it is comprehensive enough 
to include all the topics of common interest and the relevent 
case-law, Itisaready and dependable kind of publication and 
a lawyer relying on it stands no risk of disappointment or misdirec- 
tion. With the increase of complexity of mordern life many 
new forms of service hage come into existence, as for instance, 
the services of a chauff-ur, home-tutor or a governess or of film 

"artistes and so forth and each one cf them has peculiar tights 
ang obligations attached to it and it is really gratifying to find 
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that the learned author has not been unmindful even of these 
new cases, but has given them their due share of attention, All 
varieties of rights and obligations between masters and servants 
whether arising ex contractu or ex delicto or whether founded upon 
customs and local usage have been dealt with with meticulous care 
and conspicuous clarity of ideas, The book has considerably bgen 
enriched with quotation from English Judges and text-writers, 
which will undoubtedly endear it at least to those who have no 
access to f2reizn works of a high order. 





NOTES OF CASES. 


Fateh Singh v. Raghubir Sahai. . 


Hindu Law-—-Nibandha—Right of Osufructuary mortgagee, if an 
“immoveable property"—General Clauses Act (X of 1897), 
section 3 (25), i 


The reversioners Fateh Singh and others brought a suit. for 
setting aside the transfer, without legal necessity, by one of the 
two co-widows of a half share of her deceased husband’s 
usufructuary mortgage and it was decreed by the Courts below 
but dismissed on appeal to High Court. Ona Letters Patent 
appeal : l 

Held [per Bennet A. C. Ja, Collister and Mulla JJ.]—that a 
Hiodu widow cannot sell any property moveable or immoveable 
witbout legal necessity, that the interest of`a usufructuary -mort- 
gagee is “immcveable property” both according to statutory law 
and Hindu Law, : 

[Per Mulla J ]—The doctrine in nidandha brings the rights to 
receive payment or an income in respect of any land within the 
conception of “immoveable property.” 


S. C, 





Amar Nath v. Chhotelal Durgaprosad. 


Decree-holdey deprived by third party of a part of the auction- 
purchased property, if can further execute the decree against the 
judgement-debtor or his surety without setting aside the sale=m= 
Res Judicata. = 


» 


More than a -year after the purchase of a house in execution 
by the decree-holder, a third party whose claim a the said 


Q 
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execution was disallowed got a decree in a suit by him, for a portion 

of the house. Thereupoo the decree-holder applied for fresh exe- 
` cution against the surely Amarnath which was dismissei by the trial 
Court but allowed on appeal. On appeal to High Court, it was 
referred to a Full Bench of three Judges which referred it toa 
larger Bench. 

Held [per Bennet A.C. J., Harries, Collister, Ismail and Verma 
7j.\that the sale having been confirmed the matter becomes 
ves judicata and that warranty of title passes in the case of private 
sales only and not in auction sales in execution, 

& C 





Kundan v, Aisha Begam, t= 


Guardians and Wards Act (VIIL of 1890), Section r7 Guardian— 1938, 
Personal law of Mahomedan minor cannot be overridden even for 1. L. R. [1938] 
his benefit. All 963. 
Aisha who remarried outside the prohibited degrees to her 

daughter applied for her guardianship alleging that the girl was 

living in immoral surroundings with her old grandmother Kundan, 

‘a prostitute. The District Judze granted her prayer. On appeal: 
Held, [per Harries and Misra JJ.)}—tbat according to Muham- 

medan law the mother, if she remarries beyond prohibited degrees 

to her minor daughter, cannot be appcinted guardian even for r 

minors best interests and that Section 17 of the Act cannot be 


invoked for the purpose, 
S., C. 


Rajendra Kishore Sahi v. Nand Prasad. 
Zetters Patent, Section 27—Civil Procedure Code (Act V of 1908), 


8. 
Section g8— Jurisdiction to hear first appeals—Bengal, Agra and 2S 
Assam Civil Courts Act (XLI of 1887), Section 221. a i [7938] 


A suit by Rajendra was decreed against Nand Prasad. On 
appeal the Judges in the Division Bench differed in points of fact 
and not of law and referred it to a larger Bench ; 

Held, [per Bennet A. C. J, Harriss and Coltister [7.\—that 
Sub-section (3) is added to Section 98. of the Code to make it 
abundantly clear thit it does not affect the provisions of Letters ° 
Patent, that the jurisdiction of High Court to hear first appeals is 
derived from Section rz and procedure’ from Section 27 of the 
Letters Patent and that this jurisdiction is merely affirmed by the 
Code and Section 21 of the Bengal, Agra and Assam Civil Courts $ 
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Satnarain Das v. King Emperor. 


Indian Penal Code (Act XLV of 1850), Section 99—Kight of private 
defence. ° 


The accused party had an armed conflict with the other party 
for protection of their land and was convicted. On revision: œ 


Held [per Manohor Lall and Chatterjee J7.\—that the right 
of private defence disappears in such premeditated use of Forte to 
protect property when there was ample time for applying for police 
protection and it is punishable under Penal Code whatever the 
intention of ths person may be. aes 
S. C. 





Dwarkadas Gobindram Firm v. Saligram 
Rekhraj Firm. 


Application to recall execution proceedings, whether a step-in-aia of 
execution. 


An application dated rst March, t932 in the original Court 
for the transfer of a decree dated 21st January, 1932 to another 
Court for ex<cution was granted on 14th March, 1932 and a second 
application was made on 4th March, 1935 #0 recall the proceedings 
from the executing Court where it was struck off on 3rd May, 
1935. Ona third application dated oth November, 1935 in the 
executing Court the ‘decree was sent back on 2rst November 
193s. The present application for execution in the original 
Court on oth July 1936 was held time-barred by the Courts 
below. On appeal. 


Held [per Fazi Aad and Agarwala JJ}—that the original 
Court transferring a decree is quite competent to recall it and 
as such the above application to it ¢o recall the proceedings is a 
step-in-aid of execution, 

For illustration of .“step-in-aid of execution,” see Latafat AL 
Khan v. Kalyan Mal (x) reported in 69 C. L. J. page 52n, 

S. C. 


(1) (1937) I. L. R, [1998] All. 342. 
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Ramprogad, In the matter of, 


Code of Criminal Procedure (Act V of 1898), Sec. 103—Refusal 
by search-witness to sign, whether punishable as an offence~Indian 
Penal.Code (Act XLV of 1860), Sec, 187, 

Ramprosad, a search witness, on his refusal to sign the search 
lisp was convicted. Revision was refused by Sessions Judge and 
in High Court it was referred to Division Bench and thence to 
Full Bench. 

Held [per Varma, Manohar Lall and Chatterjee JJ.j—that 
refusal to witness a search is penal but a search witness is not 
bound to sign the search list and refusal thereof is not punishable 
under section 187 of Penal Code. 

S, C, 





Rai Bahadur Bansidhar Dhandhania v. Kairoo Mandar. 


Lrarsfer of Property Act (IV of 1882), Sec. oa—Furchaser paying 
of the previous mortgages as undertaken, if entitled to Sub- 
rogation, 

Bansidhar purchased a property from the mortgagors and paid 
off two mortgages from consideration money as covenanted but 
could not pay off the third as it was not disclosed tohim. His 
plea of subrogation ina suit by third mortgagee was disallowed 
by the lower Court and the Hon’ble Judge in appeal. On a Letters 
Patent appeal ; 

Held [per Wort A. C. J. and Dkavle 7.)—that in the absence 
of express covenant in the sale-deed giving him right of subrogation 
he was not entitled to it under section 92. 

See 4u Mohammad Mian v. Babu Deodutt (1) reported in 69 
C. L, J. page 340. Hira Siagh v, Jai Singh (2) and Naduvile 
Marathe Ikkali v, Kurupath Ammalu (3) followed, 

S. C, 


(1) (1937) I. L. R. 17 Pat 154. (2) (1927) I. L. R. (1937) All. 880 F. B. 
(3) (1935) I. L. R. 59 Mad. 359 F. B. 





Bahuria Ram Sawari Kuer v. Dulhin Motiraj Kuer. 


Code of Civil Procedure (Ast V of r908), Sec. 2 (2) and Ordery 
Kule 11—Order rejecting memo, of appeal as insufficiently stamped, 
if appealable as a “decree”, 

The District Judge rejected the memo. of appeal imthediately 
the’ deficit in court-fee was brought to his notices On appeal ; 
v Held [per Davle and Agarwala JJ.J—that such an order is 
7 @ 


a “decree’ | i is appealable and that as Order 7 rule x1 apply 
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to appeals the Court should grant time for payment of the deficit 
in cases under clause (3) thereof, 
` Cases of different High Courts discussed, See Ramdhari Ahir 
v. Khedu Akhir (1) reported in 69 C. L. J. page 48n. ° 
S, C 
(1) (1937) I. L. R. 17 Pat. 245. 


Nripendra Nath Chatterjee v. Kuldip Misra. 


1939. Landlord auction-purchaser subject to arrears after the date of decree, 

L. L. R. 17 Pat, if can bring a suit for such OKEERIS: 
694 | a B. In execution of a rent decree, Nripendra the landlord purchased 
the holding of his tenant Kuldip subject to arrears, of rent since 
: the date of decree and a suit by him for the said arrears was 


dismissed by both the Courts below. On appeal the matter was 
referred to Full Bench : 

Held [per Wort, A.CJ., Varma and Manohar Lal JJ.,\— 
that the landlord auction-purchaser was in no better position than’ 
a stranger purchaser and was therefore debarred from bringing a 
suit for realisation of the said arrears. . 


S. C, 





Bansi Lal v. Maulavi Mohamad Hafiz. 
Code of Civil Procedure (Act V of 1908), Sees. 2 (17), 60 (z) before 


1938. 
=~ amending Act IX of 1937—Adoscate engaged by government, if 
LL oe Pat. a “public officer,’ and his fees, if “salary.” 


- In execution of a decree, Barsi Lal and others applied for 
attachment of the tctal fees of an advocate engaged by Govern- 
ment on a daily fee payable at the end of each month. The 
full amount attached by the executing Court was reduced on appeal. 
On appeal by decree-holder : 7 

Held [per. Khaja Mohamad Noor and Chatterjee JJa that’ 
a daily fee becomes due after each day’s work and the amount 
already due is attachable whether payable or not at that date, 
that an advocate engaged by government is a “public servant” with- 
in section 2 (17) and his remuneration is “salary” within- section 60 
(t) (i) of the Code before the amending Act IX cf 1937 and is 
attachable only to the extent indicated therein. 
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REVIEWS. 


Custom and Law in Anglo-Muslim Jurisprudence by 
.Dr. Hamid Ali, Barrister-at-law; published by Thacker Spink & 
Co., (1933) Ltd, Calcutta, 1938. 


. This small book is an enlarged atid developed form-of “2 ‘thesis 
which the learned author had to submit to obtain a foreign univer- 
sity degree, | The very fact that the book has earned for the learned 
-author a doctorate is quite a sufficient proof ot its intrinsic merit, 
Besides, the book, tho ugh comparatively of a small compass, 
-traverses a subject which is not widely known and, therefore, it is 

sure to rouse considerable interest in all lovers of knowledge. It 
throws much light on the philosophy of mutual action or re-action 
of law and religion upon each other. The Moplas of Malabar were 
-originally Hindus with an admixture of Arabic blood in them 
derived from the pagan Arabs who had settled in India from long 
‘before the Islamic era, - This small book deals with the history of 
these Moplas and shows how these people gradually became con- 
verled to Islamism, and how, notwithsianding such conversion they 
-retained a substantial part of their original laws and customs, 
This course of progress of the Moplas developed a new system of 
Islamic Jurisprudence. among them deviating very much from the 
-Koranic system. 'The object of this book isto give an aecurate 
‘account of thé effect of the blending of customs with the law pro» 
mulgated by the Holy-Prophet, and in this the learned author has 
acquitted himself creditably well. The whole book isa first rate 
research-work and is teeming with materials collected from a great 
multitude of sources, many cf which are beyond the range of 
common knowledge. It has been presented in an absolutely simple 
form without any pretension. or resort to mysticism, and that has 
considerably enhanced the digrfity of the book. 


~ ` The Indian Penal Code by Dinesh Chandra Roy, published 
by Modegn India Press, 7 Wellington Square, Calcutta, Third 


Editjan, f° Price, Rs. ro. 
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This is the third Edition of a book of outstanding merit. The 
reputation of this book has now been so well established that no 
person having to deal with questions of Penal law will consider 
his research-work complete until he has looked into this book 
and ascertained what light Mr. Roy has thrown on the point 
under his consideration, We had occasion to review the first 
edition of this Book in the pages of this journal (43 C. L. J. 7on) 
and we are glad to find that the opinion we then expressed about 
its worth and utility now stands fully confirmed by a unanimous 
verdict from all quarters. We feel that our present task of review- 
ing this third Edition has been very much lightened by the fact 
that there is hardly now any necessity for us to refer to the mani- 
fold excellent fzatures of the book, which are all too well known 
to all legal circles.. Mr, Roy is a veteran practical lawyer with 
a specialised knowledge of this branch of the subject. He knows 
thoroughly well what is what or what is not what; so, he has 
always gone straight into the matters dealt with by him without 
any hesitancy or dubiety of feeling. He has well analysed the 
law and presented it in its proper perspective in the light 
of judicial opinion, supplementing it by cogent logic whenever 
necessary. The opportunity of re-editing the book has been fully 
utilised in effecting appreciable improvements in many respects. 
The book is quite up to date ; even the statutory amendments of 
1939, or the decided cases reported within a fortnight of the date 
of its publication have been incorporated in it. Even the recent 
Basumati s:dition case in which the Ministry has been held to 
form no part of Government has been taken due notice of. The 
get-up of the book is simply superb and makes the book present- 
able even to foreign markets. We feel proud of Mr. Roy’s 
achievements and have no doubt that the book will now be accepted 
as the leading and standard work on the Penal law of the country. 
The book has been offered at a sacrifice price and the legal profes- 
sion must be grateful to him on that account, 


GERN Bud LA 
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NOTES OF CASES. 
Raj Kumar Bharthi v Surajdeo Sahi, 


Lransfew of Property Act (IV of 1882), Sec. 68—Usufructuary mort- 
gagee in absence of condition that mortgagee was to continue in 

* possession on same terms after due date, if entitled to a decree for 
mortgage money. 


A usufructuary mortgage for five years by Surajdeo to Raj 
Kumer stated inter alja :—"'....0....when at the end of the month 
of Jeth 1336 F or after expiry of the due date atthe end of the 
month of Jeth of any year, I the executant shall repay the entire 
geshgi money in cash in lump sum at one time to the afore- 
said Zerpeshgidar, I shall take back this deed and enter into posses- 
sion of the ijara property.ecscers- see” 

Rajkumar’s suit after Jeth 1336 for a decree for mortgage 
money (not for sale of the mortgaged property) was dismissed. 
On appeal : 

Held [per Wort A. C. J. and Manohar Lal J.]}—that the said 
personal covenant to repay the loan is governed by section 68 
(a) and that the mortgagee is entitled to get a decree for mort- 
gage money. 


5» C 


Commissioner of Income-tax, Bombay 
v. Mazagaon Doek Ltd. 


Ancame-tax Act (XI of 1922) Secs. zo (2) (vi), 2 (2), 26 (2)— 
Assesse’ —Limited company convzrted from a partnership taking 
over business on a reduced value of buildings, 4 entitled to depre- 
ciation on original cost, 

Mazzaon Dock Ltd. converted from a partnership firm on 1st 
April, 1935, purchased its (firms) properties at a reduced cost, 
The company filed a return for 1935, on the basis of the firm’s 
profits deducting depreciation of the properties on the original cost, 
On a reference to High Court : 

Held [per Siz John Beaumont C. J. and Rangnekar J, Black- 
well J. dissenting]—that in case of fictional assessment under 
section 26 (2), the term ‘'assessee” in section ro (2) (vi) means 
the person on whose profits the, assessment is based and the owner 
of the depreciated properties that year and that deduction on the 


_ original cost should be allowed, 
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Emperor s, Yarmahomed Ahmedkhan 


‘ Validity of order passed by Commissioner of Police, if can be im- 


peached i in a Court of law— Commissioner of Lolice, if has general 
power to banish dangerous characters. -` ` ° . 


After complying witb two previous externment orders of the 
Commissioner of Police the accused challenged the validity of 
the third one and was convicted by the Magistrate. On appeal it 
was referred to Full Bench : 

Held [per Sir John Beaumont C. J., Rangnekar, N.J. Wadia 
and Wassoodew JJ.|—~that the Commissioner has no general 
power to barish dangerous character unless there isa reasonable 
suspicion based on sufficient materials that unlawful designs enter- 
tained by them are calculated to cause danger or alarm to the public 
and that the Court can question the validity of such an order which 


-imposes a penalty for its breach, 


Ss. C 


Municipal Corporation of the City of Bombay v. 
Vasantlal Fulchand, 


Transfer of Property Act (IV of 1882), Sec. r08 (j)—Lease— 


Failure of assignee (of lessee) to pay off the decree jor vent 
against him, if a ġar toa claim for the same amount against 
lessee, 


The Improvement Trust gota decree against the assignee of 


its lessee for arrears of rent which remained unpaid. Then the 
Trust sued the lessee for the amount and Bombay Corporation as 
the successor-in-title of the Trust continued the suit which was 
dismissed. On appeal : ) 

Held [per Sir John Beaumont C. J. and B.J. Wadia J.\— 
that the said decree against assignee was no bar to a subsequent 
claim for the unpaid amount against lessee who is personally liable 
to lessor under the lease. 


Se C. 





Gopal Sattu Tippe v. Dnyanu Maruti Khade. 


Code of Civil Procedure (Act V of 1908), Set. 47 (2)— Remedy 
against transferee of judgment-debtor pendente lite, if by suit 
or in exetution—Indian Limitation Act (IX of 1908), Seh. "4 
Arts. ISI, 182, 


A Hindu widow surrendered to’ the reversioneys retaining 2 


widow for recovery of possession, 


S. C, 
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possession and th2 last owner sold it to plaintiff who sued the 
The suit was compromised, 
the widow having agreed to deliver possession on receiving Rs, 350 
within a certain date. Meanwhile the widow sold the property 
to the defendant. ‘The plaintiff four years after the said date sued 
the,cefendant for possession which was dismissed by the trial Court 
but decreed on appeal. On appeal to High Court : 

Held [per Sir John Beaumont C. J. and Wassoodew 7.J— 
that the transferee of the widow being her representative the 
plaintiff's remedy is in execution of the compromise decree and 
not by a separate suit and that the suit cannot be treated as an 
application under section 47 (2) which would then be time- 
barred. l 
S. C, 





Gangadhar Gopalrao Deshpande v. Shripad Anna 
Rao Deshpande. 


Civil Procedure Code (Act V of 1908), Sec, rz Expl V—Fresh suit 
lo recover future mesne profits after a decree for possession und past 
mesne profits, if barred, 


In execution of a compromise decree against Gangadhar and 
others the plaintiffs Shripad and others got their 24rd share 
partitioned. Thereafter the plaintiffs’ suit for mesne profits in 
their share was decreed. On appeal it to Full 
Bench $ l 

Held [per Sir John Beaumont C. J., Broomfield aad Wassoodew 
/7.\—-hat when a suit for partition, possession and mesne profits, 
past and future, is decreed without the future mesne profits, a 
second suit to recover the same is not barred under section If 
Explanation V of the Code, 


was referred 





Krishnaji Raghunath Vaidya v, Rajaram 
Trimbak Shukla, 


Hindu Law—Devolution of property, if affected by adoption by 
widow if gotraja Sapinda, 


The wicow of the gofraja sapinda of the last owner adopted 
ason while enjoying the propexy. The suit thereafter by the 
reversioner for a declaration that the adoption was invalid and the 


adopted son was not entitled, to the property, was decreed. On 
appeal it wag referred to Full Bench; 


e ` 


I, L. R. [16381 
Bom. 655 F. B, 


1937. ° 


L.-L. R. [r938; 
Bem. €79 F. B, 


-gor 


19:8. 
ano? 


I. L. R. [1938] 
Bom. 704. 


1938. 
Nonna! 


I. L. R. [1928] 
Bom. 743. 
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Held (per Sir John Beaumont C J., Broomfield and Wassoodew 
77.\—that the adoption though valid cannot alter the devolution | 
of the property. 


S. C. ; e 





Maria Flaviana Almeida v. Rao Bahadur 
Ramchandra Santaram Asavle. 


Order by High Court Original Side setting aside abatement, if 
appealable—Letters Patent, Cl. 15—Civil Procedure Code (Act 
V of 1908), Order 9 Rule 9, Order 22 Rule 4g and Order 
43 Rule LI. 


A suit abated on the death of the defendant No. 1 as his heirs 
were not ‘substituted in time, and the abatement was set aside 
under Order 22 rule 9 (2). On appeal: . 

Held [per Sie John Beaumont C. Ja, and B. J. Wadia J]— 
that no appeal lies under clause 13 of the Letters Patent from an 
order setting aside the abatement under Order 22 rule 9 of the 
Code. 


S, Ce 


Le aN | 


Messrs. Jhavery & Co. v. Hirachand Gangiji. 


Lien of solicitor engaged by next friend, tf payable by him or the 
minor, 


A certain firm of solicitors was appointed by the next friend 
to conduct a partition suit by minor A fresh next friend 
appointed Ly Court asked the said firm to make over the docu- 
ments etc. to the new firm of solicitors engaged by him. On 
their refusal, claiming lien for costs, the firm was sued -and 
the Court ordered it to return these subject to their lien. On 
appeal ; i ; 

Held [per Six John Beaumont C.J. and Rangnekar 7.|—that ' 
the person (old next friend) engaging and instructing a solicitor 
is his client and liable to him for costs and that the solicitor 
having no rights higher than his client is bound to make over the 
documents to the fresh next friend or his solicitor. 


S C. 
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NEW ENACTMENTS. 


BENGAL ACT IX OF 1989.* 
l : THE BENGAL FINANCE ACT, 1939. 
i - [Passed by the Bengal Legislatuze. | 


[Assent of the Governor was first published in the Calcutta Gazette of 
the 13th July 1939. 


An Act to make an addition to the Revenues of Bengal and for 
that purpose to impose a tax on professions, trades, callings and 
employments. È 
WHEREAS it is necessary to make an addition tothe revenues 

of Bengal and for that purpose to impose a tax on professions, 

trades, callings and employments ; 
It is hereby enacted as follows :— 


J, (z) This Act may be called the Bengal Finance Act, 1939. 


(2) It extends to the whole of Bengal. 

(3) It shall come into force on such date as the Provincial 
Government may, by notification in the Oficial Gazette, appoint. 

2. inthis Act, unless there is anything repugnant in the sub- 
ject or context— l 


“Prescribed” means prescribed by rules made by the Provincial 
Government under this Act. 

3. (z) As from the first day of April 1939, every person who 
wag assessed to Income-tax under the Indian Income-tax Act, 
1922 in the preceding financial year in respect of earnings of any 
profession, trade, calling or employment pursued either wholly or 
in part within the Province eithar by himself or by an agent or 
representative, shall be liable to pay for each financial year a tax 
in respect of any such profession, trade, calling or employment at 
the rate of thirty rupses, in addition to any tax, rate, duty or fee 
which he is liable to pay under any other enactment for the time 
Being in force : 

Provided that nothing in this sub-section shall authorise the 


levy of more than thirty rupees as tax payable by any person for 
any financial year. 


Explanation.-For the purposes of this sub-section a person in 
receipt of leave salary paid from @ny source shall be deemed to be 
a person in employment. 


» (2) The time at wtich amd the manner in which the tax 


° 
*Publisked P the Calcutta Gazette, dated July 19, 1939, Part, III pa 40, 
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imposed under sub-section (z) is payable shall be such as may be 
prescribed, 

(3) Ií any tax payable under sub-section (z) is not paid within 
the time and in the manner prescribed under sub-section (2), 
any Officer empowered by the Provincial Government is this tehalf 
shall cause to be served on the defaulter in the prescribed form 
a notice of demand to pay such tax within thirty days of the service 
of such notice ; and if payment is not so made, the tax aod by 
way Of penalty a sum notexceeding the amount of the təx shall be 
recoverable as an arrear of a public demand: 

Provided that any such officer may remit the penalty wholly or 
in part if the tax is paid prior to the filing of a certificate uader sec- 
tion 4 of the Bengal Public Demands Recovery Act, 1913. 

4, (z) The tax payable under s¢ction 3. by any person serving 
in connection with the affairs of Bengal shall, in the manner pres- 
cribed, be deducted by the officer who disburses any amount pay- 


able to such person on béhalf of the Provincial Government. 


(2) The tax payable under -section 3 by any person in the em- 


ployment of a local authority (other thin a Cantonment Board), 


shall, in the manner prescribed, be deducted from any amount pay- 


~ able to such person on behalf of'such local authority, 


` 


Refund n 


P ower to 
compel 
attendance- 
. for givin 
evidence 
and to call 
for d&u- 
ments, 


(3) The amount of the tax deducted under sub-section (2) shail 
be credited into the Government treasury within fifteen days of such 
deduction. 

5. (zr) Any person who’ has paid a tax or penalty under sec- 


‘tion 3 may, within such period as may be prescribed, apply to 


the officer referred to in sub-section (7) of section 3 for a refund of 
the tax or penally paid or of any portion thereof on the ground that 
he was not liable to pay it, - 

(2) On receipt of an application under sub-section (z) such 
officer may call upon the applicant to give evidence or produce 
documents, as the case may be, in support of his claim. - 

(3) If the officer, after considering such evidence and documents, 
if any, as may be produced, is satisfied that the applicant is entitled 
to a refund, he shall direct that such refund be made in the manner 
prescribed, í 


6. (z7) Any officer empowered by the Provincial Government 


to assess the tax may, by written notice, require any person to 
attend before him and to give evidence or produce documents, as 


the case‘may be, for the purpose of determining the liability Of any 


Ben. Act 
HI of 


1913. 


person to taxation under section 3a ti. z as a pae 


7° 
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(2) Such person shall be legally bound to attend and give evi- 
Gence or produce documents, if in his possession and power, as 
the case may be, atthe place ani time specified in “such notice, 
and whoever is required to produce a document may either attend 
to produce it or may ciuse it to be produced: 


°9, The Provincial Government may frame rules subject to `` 


the approval of the Provincial Legislature for the’ exemption of any 


person or class-of persons from the operation of this Act, cr the’ 


remission, in whole or in part, of the tax payable under this Act by 
any person or class of persons. i 


8. Any person aggrieved by any order passed under sections 
3,5 or 6of this Act may, within thirty days from the date of its 


receipt by him, appeal to such cfficet as the Provincial Govern“ 


ment may authoriz2 in this behalf, who shall pass.on such appeal 
sucli order as be may think fit, and such order shall be final. 


D (2) The: Provincial Government may, after previous publi- 
cation; make rules for carrying out the purposes of this Act, 

(2) In particular ani without prejudice to the generality of the 
foregoing power, the ‘Provincial Government may make tu! es to 
provide for all or any of the following matters, namely — 


(a) the time at which and the manner in which the tax payable - 


under section 3 shall be paid ; 

(2) the form ‘of notice to be served under subssection-(3) of 
section 3 } 

(ce) the-manner in which the tax shall be deducted under subs 
sections (z) and (2) of section 4 ; 

(á) the period within which an-applicalion for refund may be 
made under sub-section (7) of section §, and the manner -im 
which such refund shall be made under sub-section (3) of that 
section ; and 

(e) the exemption from or remission of the whole or any portion 
of the tax under section 7. 


Notes :—The object of the present Act is to increase the 
revenue of Bengal by levying an ungraduated tax of Rs 30 per 
year On trades, professions, callings and employments, exempting 
persons who do not pay Income Tax. 
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BENGAL ACT X OF 1939.* 
THE BENGAL RURAL POOR AND UNEMPLOYED 
RELIEF ACT, 1939.- 


[ Passed by the Bengal Legislatuve.| 


[Assent of the Governor was first published in the Calcutta Gasette of 
the 2oth July, 1939.1 


An ae to provide Jor the relief of the rural poor and 
unemployed. 
Wuereas it is expedient to provide for the relief of the rural 


poor and unemployed ; 
It is hereby enacted as follows :— 


(z) This Act may be called the Bengal Rural Poor and 
Unemployed Relief Act, 1939. 


(2) It extends to those parts of Bengalin which the Henga! 
Village Self-Government Act, 1919, is in forca» 

(3) It shall come into force on such date as the Provincial 
Government may, by notification in the Oficial Gazette, appoint. 


2, In tbis Act unless there is anything repugnant in the subject 
or context, the words “chaukidar,” ‘‘circle officer,” “district board,” 


Ben. Act 


“district magistrate,” “union,” “union board” and “union rate” shall - 


“have the same meanings as inthe Bengal Village Self-Government 


Act, 1919. 


8. (z) In every union there shall be a Poor Fund (hereinafter 


referred to asthe Fund), to which shall be paid all sums received 
as voluntary contributions and all other receipts refetred to in 
section 14. 

(2) For the purpose of collecting such contributions and in 
addition to sich other methods of collection as may be determined 
by the committee referred to in section 4, Poor Boxes shall, in the 
mannet determined by the committee, be placed inthe office of 
the union board and in such other places in the union asthe com- 
mittee may determine. 


(3) There shall be two different kinds of locks for each Poor. 


Box, the key of one of which shall remain in the custody of the 
president of the committee andthe key ef another lock in the 
custody of such member of the committee as may be appointed by 


thé committee for this purpose. é 
7 © 


* Published in the Calcutta Gazette, dated july 20) 1939, Part JII, P. 44. Ñ 


V of 
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(4) The poor box shall be opened in the presence of at least 
three members of the committee, and the contents thereof counted 
and entered in Form I in the Schedule to this Act under the initial 
of the members present, 

(5) Subscriptions and contriLutions otherwise collected shall also 
be entered in Form I inthe Schedule to this Act and to each 
subscriber or cont ributor there shall be given in writing a receipt for 
the amount received from him. 


4, (z) The Fund shall, in each unicn, be managed by a 
committee, which shall consist of the members of the union board 
ex-officio, together with such other persons, not exceeding five in 
number, as may be cc-opted by the members of the union board 
from among contributors to the Fund. 

(2) The president and vice-president of the union board shall 
be ex-officio PreMcent and vice-president, respectively, of the 
committe3. 

(3) At any meeting of the committee three members thereof 
shall fcrm a quorum, 

5. (z) All contributions to the Fund shall remain in the 
custody of the president of the committee, 

(2) The :ccounts of the Fund shall be maintained by the presi- 
dent of the committee in Form F in the Schedule to this Act and 
shall be audited annually by the circle officer at the times at which 
the accoun ts of the union board are audited. 

6. (z) Every committee shall prepare and maintain a poor and 
an unemployed list (hereinafter referred to as the List) in which 
shall be entered— 

(a) the names of all persons (other than dependents) within 
the union who are not assessed to union rate ; and 

(č) the names of all wage-earners (other than dependents) who 
have been unemployed for a period exceeding one month and have 
no means of subsistence other than their wages, 

(2) Any person whose name has not been entered in the List, 


" may apply to the committee to have his name so entered and the 


committee shall on such application pass such orders consistent with 
this section as it thinks fit. 

(3) The list shall be prepared and maintained in Form II in the 
Schedule to this Act, and shall, after such enquiry as the committee 
thinks fit, be checked and revised in all its particulars by the com- 
mittee once in every quarter, 

(4) The list shall be open to inspection by the local public dur- 

ing sa e fice hours ai the office of the union, : 
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7. During periods of distress and scarcity, and at such periods.. 
of the year as may be decided by the committee, each chaukidar 
shall, within the area of his jurisdiction, visit daily the houses of all 
persons named in the List, and if he finds that any such person or, 
any dependent of any such person has been without food fora 
period of -more than twenty-four hours, he shall immediately report 
the fact to the president of the committee or, in his absence, to the 
vice-president theresf or in the absence of both the president and 
the vice-president to such other member of the committee as may 
be authorized by the committée to receive such reports. 


8 (z) On receipt of a report submitted under section 7 or by 
apy other reliable person, the president or vice-president or such 
other member of the committee, asthe case may be, after such 
enquiry, if any, as he thinks fit, and with the least possible delay, 
shall grant relief from the Fund to each person whose name has 
been so reported. 

(2) Such relief shall be granted at the rate of not more than two 
annas fer diem for each person of or above the age of twelve years 
and half an anna per diem for each person below the age of twelve 
years, and shall not grinari be granted for a'period exceeding five 
days at any one time 

Provided that ‘the committee may, at a meena thereof, direct 
that relief be granted for a period exceeding five but not exceeding . . 


. v 


. ten days at any one time, 


Provided also that the Committee may, ata T thereof, 


direct that relief be granted in articles of clotbing or other articles 


to such person or persons as may be found needy, out of the contri- 
butions in the custody of the President. 2 

9. (z) If any person of or above the age of sixteen years aas 
name has been reported under section 7 or section 8 is able-bodied, 
the committee shall attempt to provide him with employment and 
may, in addition to any relief granted to him under section 8, . 
advance to him from the Fund by way of loana sum not exceed- 


ing five rupees, for the purpose of enabling him ta secure employ- 
ment. 


(2) Every such loan shall be repayable without. interest.at any - 


-time within six months of the date of issue. 


(3) If any such loan is vot so repaid, it shall be realized in the — 
manner provided for the realization of arfears of union rate under 
the provisions of the Bengal Village Self-Government Act, I9IỌQ, A 
together with interest calculated ata rate few annum of six and a 
quarter Jer centum ¢ 
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Provided that any sych loan or portion thereof may be remitted 
by the committee if two-thirds of the members of the committee so 
recommend in writing. 


(£) An account of every loan shall be maintained in Form IU in 
the Schedule to this Act. 


10. Ifatany time the committee is unable from the Fund to 
meet the needs of such poor or unemployed persons within the 
union as require relief, it shall report the fact to the district magis- 
trate and shall jsend tothe sub-divisional magistrate a copy of such 
report ; ard at the same time the president of the committee shall 
summon a meeting. of the inhabitants of the union for the purpose 


of securing eu aeuan to the Fund, 
l 


11. [Any 'haukidar failing to submit, in the manned provided, 
the repogt referred to in section 7 shall be liable to be punished 
With fine! or, in cases of gross neglect of duty, with dismissal, in the 
manner provided in the Bengal Village Self-Goveroment Act, 1919, 
for the fining and dismissal of chaukidars. 


12. |A stalement in Form IV in the Schedule to this Act shall 
-be-submitted by the committee to the circle officer at the end of 
each quarter, 


43. The Provincial Government, and any district board or union 
board to the ex‘ent cf its jurisdiction, may contribute to the Fund at 
any time, and any such contribution shall be disbursed by the com- 
mittee in accordance with any, conditions that may be attached to 
the contribution, 


14, The committee shall collect and submit such statistics as 


may from time to time be called for by the district board or the 
district magistrate. 


15, The Provincial Government may make rules fUr the pur- 
pose of giving effect to the objects of this Act, 
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THE SCHEDULE. 
FORM I. 
~ ( Section 5. ) : 
Receipts an 
(including Expenditure (including 
loans loans issued). 
repaid). 
5 | es 
g A ; ; 
z i 5 ga D = 
s | 8 a |2s ae we 
i] he , 5 a t ted 
= re . = 3 o 2 ‘Oo z A 
g 5 5 8 3 BA eo Ə s | 8 /|.8 
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åA lolala lajzž ay | a) clea {a 
I 2 3 | 4 s | 6 7 8 | 9 ro ju 
FORM II. 
[ Section 6(3) ] 
Part I, 





Name and 
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Able-bodied. . 
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Disabled. f 





Over 12 years. | Over 12 years, 
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_ Part II 


Unemployed persons. 
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Notes -—The object of this Actis to provide for the relief of the 
rural poor and unemployed : on-a voluntary: basis. It provides that 
in every union there shall be a Poor Fund to which will be credited 
‘all voluntary contibutions as well as such sumsOf°money as the- 
Provincial Government and any Distt Board or Union Board 

“may contribute. This fund shall be managed hy a committee 
consisting of the members of the Union Board and persons nog, 
exceeding five to-be co-opted by them. 
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NEW EN ACTMENTS. 


BENGAL ACT XI OF 1989.* 
THE CALCUTTA MUNICIPAL (AMENDMENT) ACT, 1939, 


| Passed by the Bengal Legislature] 


[ Assent.of the Governor was first published in the Calcutta Gazette 
of the 3rd August, 1939. ] 
An Act further to amend the Calcutta Municipal Act, 1923, 
WHEREAS it is expedient further to amend the Calcutta Muni: 
cipal Act, 1923, in the manner hereinafter appearing ; 


+ 


It is hereby enacted as follows: 


1. (r) This Act may be called the Calcutta Municipal (Amends 
- ment) Act, 1939. 


(2) It shall come: into force on such date as the Provincial 
Government may, by notification in the Official Gazette, appoint, 


2. In Section 3 of the Calcutta Municipal Act, 1923 (hereine 
after referred to as the said Act)— l 
(7) after clause ( 3) the allowing clause shall be inserted, 


namely :— i Eom y z 


“( 94) ‘Anglo-Indian’ means a person whose father or any of 
whose other male progenitors in the male line is or was of European 
descent but who is a native of India ;” and 

(2) after clause (Gr) the. following clause shall be inserted, 
namely :— - 7 
_ (624) ‘scheduled castes’ mean the castes, races or tribes, or 
parts of or groups within castes, races or tribes, specified in Part III 
of the pebedule to the Government of India \petedulee Castes) 
Order, 19363. o i 


: : 
p * Published in the Calcutta Gazette, dated August 3, 1939, Part IIT p. 50. 





162% 


Amendment of 
section 5. 


Amendment of 
section 8. 


Amendment of 
section 20 


THE CALCUTTA LAW JOURNAL, [VoL LXX. 


8. In Section 5 of the said Act— 


(z) in clause (a) for the word “seventy-seven” the word “‘eighty- ° 
five” shall be substituted, and 


(2) for clause (4) the following clause shall be. substituted, 
namely. :— : 

(5) eight Councillors to be appointel by the Provincial 
Government, of whom three shall be members of the scheduled 
castes and the remainder shall be appointed— 

(i) to secure the association in the municipal administration 
of persons specially fitted in the opinion of the Provincial Governe 
ment for appointment as Councillors ; and 


(ii} to secure the representation of such minorities, as are not 
specially represented by elected Councillors + 


Provided that the Provincial Government may, in addition to 
the persons elected as Councillors to represent labour constituency, 
appoint one Councillor to represent the interests of labour 
employed within the limits of Calcutta, and ”, 


A, In Section 8 of the said Act for the words “Muhammadans 
in any constituency" the words “members of the scheduled castes 
in any general constituency” shall be substituted. 


5. In Section 20 of the said Act— 


(a) in sub-section (z), for the words “every person shall be 
qualified as an elector of a general constituency specified in Sche- 
dule IIL” the following shall be substituted namely :— 


*(i) every Muhammadan shall be qualified as an elector of a 
Muhammadan constituency. 

(i) every Anglo-Indian shall be qualified as an elector of an 
Anglo-Indian constituency, and | 

(fii) every person other than a Muhammadan or as Anglo- 
Indian shall be qualified as an elector of a general constituency, 
specified in Schedule IHP ; 

(6) after sub-section (2) the following enb-sections shall be 
added, namely :— 

(3) Chamber members of the Bengal Chamber of Commerce, 
members of the Calcutta Trades Association, and Commissioners 
for the Port of Calcutta shall be qualified respectively as electors 
for the constituency comprising the Chamber or Association of 
Trust of which they are such members. _ 

HExplanation.—(a) ‘Chamber member” includes gny person 
entitled to exercise the rights and privileges of Chambet membets 


> N 


e »* 
e 
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ship on behalf of any firm, company or other corporate body 
registered as such member. 
(6) ‘Member’ includes— 


(i) in the case of a firm, any one partner in the firm or, if no 
such partner is present in Calcutta at the date fixed far the election, 
any one person empowered to sign for such firm, and 

(ii) in the case:of a company or other corporate body, any 
one manager, director, or secretary of the company or corporate 
body. 

(4) A person shall be qualified as an elector of a labour con» 
stituency specified in Schedule III if he is a member of a 
trade union registered under the Indian Trade Unions Act, 1926, 
which has its registered office within the limits of Calcutta and which 
is recognised in accordance with the provisions of paragraph 78 
of Part IV of the Government of India (Provincial Legislative 
Assemblies) Order, 1936 5 

Provided that such perso n= 


(i) bas resided within the limits of Calcutta for a period of at 
least six months in the aggregate during the year last preceding 
the year in which the election is held; and 


(ii) has been actually engaged or employed within the limits 
of Calcutta in an industry with which the trade union is connected ; 
and 


(iii) is not in arrear with his subscription to the trade union,” 


6. For Section 23 of the said Act the following section shall 


Subst itu 

tion of be substituted, namely ;— ` 

new sec- 

n 23. No person shall be eligible for election as a Councillor 

23. Qualification for election to represent, as provided in Schedule III, 
as Councillor. 

(a) @ general constituency unless his name is duly registered 
on the electoral roll of that or any other general constituency and 
unless in the case of a seat reserved for a member of any of the 
scheduled castes he himself is a member of any of those castses ; 

Provided that nothing in this clause shall prevent a member 
of any of the scheduled castes for which a seat is reserved from 
being eligible for election to a seat not so reserved : 

(b) 2 Muhammadan constituency unless his name is duly regi- 
tered on the electoral roli of that or any other Muhammadan 

w p Come e 
í 


193r 


XVI of 
1926, 
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(¢) an Anglo-Indian constituency unless his name is duly regis- 
tered on the electoral roll of the-constituency, 


(d) a labour constituency ‘unless his’ name is registered on the 
electoral roll of the constituancy, 


(e) a special constituency unless his name is registered on the 
electoral roll of the constituency. 
7. In Section 24 of the said Act 
(Z) to sub-section (2) the following shall be added, namely :=—= 


.“and notwithstanding anything contained elsewhere in this 
Act the electoral roll on which such representative shall be entitled 


- to be registered shall. be the electoral roll of the- Muhammadan, 


Anglo-Indian or general constituency, as the case may be, for the 
electoral area in respect of which such company or other associa- 
tion is entitled to be an elector, according as such representative 
isa Muhammadan, an Angio-Indian or is a person other than a 
Muhammadan or Anglo-Indian, as the case may be”, and 

(2) sub-section (4) and the Explanation dieti shall be 
omitted. 


8. For Section 28 of the said Act the following section shall 
be substituted, namely :— 


a8, (1) In any general constituency in which one or more 
seats are reserved for members of the sche- 


' __ „ Uncontested elections. duled castes. the following candidates, pro- 


vided they are duly nominated and have 


"not withdrawn their candidature, shall be declared to be duly 


elected, that is to say— 
(a) if the number of candidates who are members- of the sche- 


. duled castes is not greater than the number of seats reserved for 


members of those castes—all such candidates ; 
(b) if the number of candidates who are members of the sche- 


. - @uled castes is not less than the number of seats:reserved for 


members of those castes and the total number of candidates does 
not exceed the number of Councillors to be elected for the con- 


-Stituency—all such candidates : 


Provided that if in any case referred to in clause (a) the 
numbér of candidates other tban.candidates who arè members 
of the scheduled castes, does not exceed the number of vacant 
seats not reserved for members of those castes, all such candidates 
shall be declared to’ be duly elected, . re 


You. LXX.] - NeW ENACTMENTS. 


(2) In any constituency not referred to in sub-section (7), if 
the number of candidates who are duly nominated and have not 
withdrawn their candidature, is not more than the number of 
Councillors to be elected for that constituency,- a such candidates 
shall be declared to ba duly elected.” 


9. For Section 44 ot the said Act, the following section shall 
be supe) namely ; — 


“44. If any difficulty arises-as to the Dice or publication 

of the first electoral rolls‘or the holding of 

Bedale E Hye the first elections after the commencement 

of first election, of the. Calcutta Municipal (Amendment) 

Act, 1939, the Provincial Government may 

by order authorize any matter or thing to be done which appears 

to them neczssary for the proper preparation br publication of the 
rolls, or for the proper holding of the elections,’’. 


10, Sub-sections (2) and (3) of Section 483 of the said Act 
shall be omitted. 


r 


11. For Schedule III to the said Act the following | Schedule 
shall be substituted, namely :— 


“SCHEDULE III, 


LIST OF CONSTITUENCIES, ©“ 077 7” ~ 


( See Sections &, 20 and 23. ) 








wn 
Dad 
A 2 Number of 
"tS seats includ- 
S 9 . 
3 |ed incolumn 
Name of - Extent of GO 3 reserved ' 
constituency. constituency. Z o | for members 
oe © 
- h Q of the 
2 2 sċheduled 
: E ` castes. 
Z 
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A= General Constituencies, 
Shampukur oe | Ward Now © oe | Two, 
Kumartuli we | Ward Nos 2 ae | One, me 
Bartola we | Ward Now 3 3 oe | Two ee | One. 
Sukeas Street a. | Ward No, 4 n | Two. 2 > 
Jorabagan .. | Ward No 5 s | Two. a 
Jorasanko ee | Ward No, 6... | Two. . ` 
Bara Bazar ve | Ward No. 7 a | Three, 
Colootola ve | Ward No. 8 wee | Two. 
Muchipara we | Ward No, g ~~ ws | Two. 
Bow Bazar - wo | Ward No, 10 «se | One, 
Puddapukur ss | Ward No. it - 4 | One, 
Waterloo Street ... | Ward No. 12... | One, 
Fenwick Bazar www | Wierd No. 13 wee | One 
Taltola we | Ward No. t4 se | One, 
Kalinga oe | Ward No. 15 we | One, 
Park Street «» | Ward No. 16... | One. 
Bamun Bustee  ..e | Ward No. 17. | One. 
Tangra es | Ward Now 18 see | TWO e | One. 
Entally ee | Ward No. rg s.a | TWO... | One, 
Beniapukur we | Ward No. 29 e | One, 
Ballygunge ewe | Ward No. 21. ave | One, 
Bnowanipur ' `... | Ward No. 22 3 oe | Two, 
Kalighat .. | Ward No. 23 we | One, 
Alipur ... | Ward No. 24 = | One, 
F Ekbalpur s» | Ward No. 25 ae | One, 
Watganj & Hastings | Ward No- 26. ...*| One, 
Tollyganj s | Ward No, 27 ` a | One, 
Beliaghatta .. | Ward No. 28 =. | TWo sss } One. 
Manicktala - 4. | Ward No. 29 ee | Qne. 
: Belgachia we | Ward No. 39 e | TO. 
Satpukur .. | Ward NO. gr wwe | T Wo, 2 
Cossipur «a» | Ward No, 32 ©... { One, 
( Section IL ) i 
, Number of 
Name of Extent of Councillors 
constituency, » constituency. to be 
= | elected. 
9 
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`- Shampukur 


Kumartuli 
Bartola « 
Jorabagan 


Sukeas Street 
_ . Jorasanko 
Bara Bazar 


Colootola 
Muchipara 


Bow Bazar 


Puddapukur 


Waterloo Street 
Fenwick Bazar ` 


Taltola 


Kalinga 


Park Street 
Bamun Bustee 


Tangra 
Entally 


Beniapukur 


. , Ballyganj 


Bhowapipur 


Kalighat 
- Alipur 
Tollyganj 


Ekbalpur 


Watganj and Hastings 


*Beliaghatta 
Manicktala 


Belgachia 
satpukur 


Cossipur 


Wnelo-I ndiane 








Ward No. 
Ward No. 
Ward No, 
Ward No. 


Ward No, 
Ward No. 
Ward No. 


Ward No. . 


Ward No. 


Ward No. 
Ward No, 


Ward No. 


Ward No. 
Ward No. 
Ward No. 
Ward No, 
Ward No. 


Ward No. 
Ward No. 


Ward N o., 


Ward No. 


Ward No. 
Ward No. 


-Ward No. 
Ward No.. 


Ward No. 
Ward No. 


Ward No. 
Ward No, 


Ward No. 


Ward No, 
Ward, No, 


Calcutta 
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B.—Muhammadan Contituenties. 


Ww A m 


co ST AR ar 
emery! 


26 


28 
29 


30} - 
3I 


32 


C.—Anglo-Indian Constituency, 


One. 


One, 


Two. . 


Two. 


One. 
One. 
One. 
One. 


One. 


Three,. 


One, 


Ones 


One. 
One. 


Two. 
One, 


One, 


to7is 
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( Section 12. ») 
pou z 
if i ‘ Nymber of 
Name of Extent of Councillors 
constituency. ' | " constituency, to be 
| electeds 
~ I 2 _8 
D.— Special Constituencies. 
Bengal Chamber of Com: | Non-territorial oe | Six, 
merce. 
Calcutta Trades Associa- | Non-territorial we | Four, 
tion. 
Calcutta Port ° Commis- | Non-territorial ew | Two. 
sioners, 
E,—Labour Constituency. 
í Trade Unions referred |} 
Labour aie fo in sub-section (4) |> Two.” 
of a 20. li 
Amendment of 12. Io Schedule VII to the shia Act in column 1 for serial 
Schedule VII. 


number “22A” the serial number “22” shall be substituted and 
serial numbers “23, 24 and 25” in the said column shall be renum» 
bered as serial numbers “24, 25 and 26” respectively, 





ee ee 


- Notes :-—The objects of this Act are :— 

(1) The provision for separate electorates for Muslims in the 
constituencies of the Calcutta Corporation, 

(2) The reservation in the general territorial constituencies, of 
seats for the scheduled castes in prpportion to their population 
strength. ~ ie 

(3} The representation of the Anglo-Indian “community by the 
election of councillors through , a separate Anglo-Indian electorate, 


ss and ee 7 
(4) The constitution of a separate labour electorate which will 
i return electéd representatives to thé Calcutta Corporation. .  ? 
« of eye P - 
PE EREET ° e o p 
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BENGAL :ACT XII OF 1989.* 


THE BENGAL DENTISTS ACT, 1939. 
| Passed by the Bengal Legislature. | 


[asen of the Governor was first published in the Calcutta Gasette of 
the 17th August 1999. ] 


An Act to provide for the registration of dental practitioners in 
Bengal, 


WHEREAS it is expedient to provide fcr the registration of dental 
practitioners in Bengal ; 


It is hereby enacted:as follows :—= 
‘Freitminary. 
1. (z) This Act may be called the Bengal Dentists Act, 1939. 


(2) It extends to the whole of Bengal. 
(3) It shall come into force on such date as the Provincial 
Government may, by notification, appoint, 


2. In this Act, unless there is anything repugnant in the subject 
or context, —=— 


(a) “the Board” means the Bengal Dental Board established 
under section 3 ; . 

(6) “Chairman” means the Chairman of the Board ; 

(c) “Medical Council” means the Bengal Council of Medical 
Registration constituted under the Bengal Medical Act, 1914 ; 

(d) “member” means a member of the Board ; 

(e) “notification” means a notification published in the Official 
Gazette 3 

(/) “prescribed” means prescribed by rules or regulations made 
under this Act 3 

(g) “register” means a register ‘maintained under section rt $ 

(2) “registered dental practitioner” means a person registered 
under the provisions of this Act ; and 

(f) “registered medical practitioner” means.any person registered 
under the provisions of the Bengal Medical Act, 1914. 


Constitution of the Board. 


` B. The Provincial Government shall, as scon as possible after 
the commencement of this Act, by notification, establish a Board, 


to be calles “the Bengal Dental Board ” for the pipese of carrying 


° 
= Published} ia the Calcutta Gazette, dated August 17, 1939, Part HI p. 39. 


* 


ICSE 


Constitution of 
the Board. 


Cessation of mem- 
bership and filling 


‘of casual vacancies. 
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out the provisions of this Act: such Board shall be a body corporate 
and have perpetual succession and a common seal, end shall by the 
Said name sue and be sued. 


4, (z) For the first five years after the establishment of the 
Board under section 3, the Board shail consist of the following 
nine members to be appointed by the Provincial Government, 
one of whom the Provincial Government shall appoint as Chairman, 
namely :—- 

(a) seven dental practitioners holding one of the qualifications 
Specified in the Schedule, and 

(2) two registered medical practitioners. 


(2) After the said period of five years, the Board shall consist of 
the following nine members, who shall elect in the manner pres- 
cribed by the Provincial Government, one of their number to be 
Chairman, namely :—= 

(a) seven persons to be elected by and from among the registered 
dental practitioners, and 

(2) two registered medical practitioners to be elected by the 
Medical, Council, 

(3) The election of the members under sub-section (2) shall be 
held by such date and in such manner as may be prescribed by 
the Provincial Government. 

(4) Ifthe full number of members referred to in sub-section (2) 
ig not elected by the date fixed by the Provincial Government 
under sub-section (3), the Provincial Government shall, by notifica- 
tion, appoint to the vacancy a person qualified for election thereto ; 
and aby person s0 appointed shall be deemed to bea member of 
the Board as if he has been duly elected thereto. 

(5) The name of the Chairman and every. member appointed or 
elected under this section shall be published ia the Oficial 
Gazette, o 





5. (r) A member shall be deemed to have vacated his Beata , 


(a) if having been appointed under clause (a) of sub-section (z) 
of section 4 he fails to have his name registered under this Act 
within six months of the date of publication of his name under 
sub-section (5) of that section ; or 

(2) if his name has been removed from the register ; or 

(<) if he is absent without excuse sufficient in the opinion of 
the Board from three consecutive meetings of the Board ; or . 

(2) if he is absent out of India for any period excegding six cork 


secutive months, š 8 o 
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(2) A member may at any time resign his membership by writ- 

ing under his hand addressed to the Cnairman and the seat of such 

member shall thereupon become vacant, | 


(3) On the occurrence of any vacancy in the Board, the Chair- 

man shall forthwith report the fact of such vacancy to the Provincial 
Government, who shall thereupon, notify, the vacancy in the Official 
Gazette. - 
(4) A vacancy in the Board shall be filled by fresh appointment 
or election, as the case may be, in accordance with the provisions 
of section 4, and any person appointed or elected to fill such 
vacancy shall hold office for the remainder of the period for 
which the member whose place he "takes was appointed or 
elected. | 


(5) The powers of the Board may be! exercised notwithstanding 
any vacancy in the number of its members fixed by section 4: 


6. Subject to the provisions of section 5, a member shall hold Term of office of 
office for a term of five years and shall pe eligible for election or members, 


re-election. 


| 
7 There shall be pail to the members such fees, if any, Fees payable to 


for attendance at meetings of the Board or of Committees of the members. 
Board and such travelling expenses for such attendance land for 
journeys undertaken in the discharge of their duties under this . 


Act as may be prescribed by the Provincial Government, 


Business of the Board 


8. (Zz) Subject to any rules made under Section 24, the Board 


Meetings. 
shall make regulations to regulate! |! 
(a) the mode of transaction of business ; 
(3) the times and places at which its meetings shall be held ; 
(c) the issue of natices convening such mestiags ; 
(2) the conduct of business thereat ; and 
(e) the constitution of committees, the delegation of powers to 
" such committees and the procedure of the committees (including 
quorum) in the transaction of business. 
(2) All questions arising at a meeting shall be decided by the ° 
votes of the majority of the members present and voting, or in 
the case of an equality of votes, by the casting vote of the person 
presiding at the mee ting. ° | 
_ (3) At least five members shall be present tọ form a quorum g 
& ata meeting of the Board, ° ‘ 
ee e i 
A 
e. P 
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(A Until such time as the regulations made under sub-sec- 
tion (z) have come into. -operation, the Chairman may summon a 


meeting at-such time and place as be thinks fit, by letter addressed 
to each member. 


g Establishment, 


i ' e 
TERETE 9. (z) With the previous sanction of the Provincial Govern- 


the ment, the Board— 
Registrar 


and other (a) shall appoint a Bodoni 
officers. 


(2) may grant leave to such Registrar and appoint a perszn 
to act in his place, and babe: 


(c) shall pay to such Registrar and to the person (if any) 
appointed to act in his place such salary and such allowances (if 
any) as the Board may determine. 

(2) the Registrar shall act as Secretary to the Board. 

(3) the Board may appoint such other officers and -clerks 
and servants as it may consider necessary for the purposes of 
this Act. 


(g)-the duties of the Registrar, the officers sa the «clerks 
+ ghall be such as may be prescribed by the Board. 
i (5) the Registrar and all officers and clerks appointed under 
this section shall be deemed to be public servants within the ka xLY 
meaning of section 21 of the Indian, Penal Code. of 1860. 


Eai 10. The Board may make regulations with the previous 
tions of sanction of the Provincial Government for regulating the pay and 
fey other conditions of service of and the grant of pensions, gratuities: 
ees of thé abd other ‘similar allowances to its employees and forthe creation . 





Board. and management ofa provident fund and for compelling contri- 
butions to such provident fund on the part of its employees. 
"Thè Register of Registered Dental Practitioners. 
TER 44. (z) The Registrar shall under orders of the Board, keep 
ainte- 


vance of a register of registered dental practitioners in accordance with the 

Sa provisions of this Act in such manner and in such form as may þe 

Registrar prescribed. The name, residence and qualifications. (with the dates 
: thereof) of every person who is registered under this Act Shall be >> 7 
entered in the réezister, a 


(2) It shall be the duty of the Registrar under the orders of 

_the Board to keep the register correct and from timé to time 
“to make all necessary alterations in the addresses of persons - 

e registered, to enter any additional qualification’ which any regig 
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tered person may have obtainzd subséquent to his registration, 
and to erase the name of any registered person who has died. 
The Proviacial Government may prescribe a. fee for the entry of 
any aldisional qualification. ! 

(3) To enable the Registrar to fulfil the duties imposed upon 
hem under this section he may send through the post a letter to 
any registered dental practitioner according tc bis address in the 
register, to inquire whether he has ceased to practise or has changed 
his residence, and if no answer is received to such letter within 
a period of six months from its despatch, the Registrar may erase 
the name of such practitioner from the register : 

Provided that any name erased under this sub-section may be 
re-sntered in the register under the direction of the Board. 

12, (z) Every person who possesses any of the qualifications 
specified in the Schedule slall be entitled to be registered under 
this Act on such ters and conditions and for such period and on 
. payment of such fee as may bs prescribed by the Provincial Gov- 
ernment, l 


(2) The Board may permit the registration under this Act of 
any person who does not possess any of mg qualifications specified 
in the Schedule, provided that such p2ts3n— 


(a) has been dona fide engaged in the practice of dentistry in 
Bengal for not less than five years previous to the commencement 
of this Act, and Ss 

(5) applies for registration within one year from the commence- 
ment of this Act. | 


(3) The Board may permit the registration under this Act of 
any person who does not possess any of [the qualifications specified 
in the Schedule and who has, previous to the commencement of 
this Act, been dona fide engaged in the practice of dentistry in 
Bengal but for a period of less than five years, if such person, 
within five years from the commencement of this Act; passes a 
special examination to be held by the State Medical Faculty of 
Bengal for this purpose. The conduct of and. all matters connected 
with such €ximinations and the fees to be paid for the same shall 
be regulated by rules made in this behalf by the piomeci Gov- 
ernment, 


13. The Board may refuse to permit the registration 
under this Act of any person who | is or has been convicted 
by a Criminal Court of any such offence as in the opinion of the 
Board inyolves moral turpitude or who,affer dye inquiry has been 


-a 
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held guilty by the Board of infamous conduct in any professional 
respect, 

14. Any entryin the register which is proved to the satis- 
faction of the Board to have been fraudulently or incorrectly 
made, may be erased from the register under an order in writing 
of the Board. ° 


15. A person registered under this Act— 


(a) shall, by virtue of being so registered, be entitled to take 
and use the description of dentist, dental practitioner, dental 
surgeon or‘surgeon dentist, 


(4) shall not take or use, or affix to or use in connection with — 
his premises, any other title or description which is calculated to 
Suggest that he possesses any professional status or qualifications 
which he in fact does not possess, 


16. (z) The Board may direct that the name of any dental 
practitioner whois or has been convicted by a Criminal Court 
of any such offence as in the opinion of the Board involves moral 
turpitude, such conviction not having been subsequently quashed, 
or who after due inquiry has been held guilty by the Board of 
infamous conduct in any professional respect shall be removed 
from the register, and may direct that any name so removed shall 
be re-entered. 

(2) The Board may, on receiving a complaint or information 
of unprofessional conduct on the part of a registered dental 
practitioner or, when it has reason to believe that any such practi- 
tioner is guilty of unprofessional conduct, on its own motion, after 
due inquiry (at which an opportunity has been given to such 
dental practitioner to be heard in his defence), make an order 
directing the Registrar to erase from the register_the name of the 
said practitioner. 

17. (z) An appeal shall lie to the Provincial Government 
from every decision of the Board under section 13 or section 16. 


(2) Every appeal under sub-section (7) shall be preferred within 
three months from the date of such decision, 


18. (z) Avy expression importing a person recognised by 
law as a dental practitioner or a member of the dental profession, 
shall in all Bengal Acts and in-all Central Acts in force in Bengal, 
mean a dental practitioner registered under this Act, 


(2) No certificate required by any Bengal Act or any Central 


9”. 


Unregis- 
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Act in force in Bengal from any: dental practitioner shall be valid 
unless tbe person signing the same is registered under this Act. 

be two years from the commence- 
ment of this Act, no person who is not registered under this Act 
and who does not hold either a dental qualification specified in 
the Schedule or a medical qualification registrable under the Bengal 
Medical Act, 1914, shall, except with the special sanction of the 
Provincial Government, hold aby appointment as a dental surgeon 
in any dispensary, hospital, infirmary or lying-in hospital which 
is supported partially or entirely by public or local funds. 


20, If it appears to the Provincial Government, on the report 
of the Board or otherwise, that— 
I 


(a) the standard of examinations held by any of the institutions 
conferring a qualification specified inthe Schedule is lower than 
that prescribed under clause (a) of sub-section (2) of section 
25, OF i 

(4) the standard of examination held by any institution con- 
ferring a qualification not specified i in the Schedule is equal to 
or higher than that prescribed under the said clause, 
the Provincial Government may, after consultation with the Board, 
by notification in the Oficial Gazette, direct that the possession 
of any qualification referred to in clause (a) shall not entitle any 
person to registration under this Act or that the possession of any 
qualification referred to in clause (4) shall, subject to the provisions 
of this Act, and to such conditions as the Provincial Government 
may impose, entitle a person‘ to be so registered, as the case may 
be, and the Schedule shall théreupon be deemed for all purposes 
of this Act to be altered accordingly. 


21. The governing body’ or authority of any institution 
included in or desirous of being included in the Schedule, shall, 
from time to time, when required by the Board, furnish such 
particulars as the Board may require of any course of study adopted 


. Or examination held by such. „body or authority or in such insti- 


tution with reference to the’ grant of any dental qualification ; 
and shall permit any member, or Other person deputed by the 
Board in this behalf to attend and be present at any such exami 
nation, ` 

22. (z) The Rebier shall, in every year, on or before a 
date to be fixed in this behalf by the Board, cause to be printed 


and published a @orrect list of the names and qualifications of all e 


persons forthe ‘time being entered in the register and the dates 
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‘when such qualifications are granted in alphabetical crder accord- 


ing to the surnames of the persons rezistera J. 

(2) Every court shall presume that any person, whose name is 
entered in the latest of such lists is duly registered under tbis Act, 
and that any person whose name is not so entered į is not registered 
under this Act. 


23. (Zz) Whoever falsely pretends.to te registered under this 
Act, or not being registered under this Act, uses in connection 
with his name or title any words or letters representing that he 
is so registered, shall, whether any person is actually deceived 
by such pretence or representation or not, be punished on convic- 
tion with fine which may extend to three hundred rupees. 

(2) Whoever voluntarily and falsely -assumes or uses any title 
or description or ary addition to his name implying that he holds 
a degree, diploma, licerce or certificate, cr any qualification in 
relation to dentistry or dental surgery, shall be punishable with 
a fine which may extend to two hundred and fifty rupees; 

(3) No Magistrate other than a Presidency Magistrate or a 
Magistrate of the first class shall try an offence punishable under 
this section. l l 

(4) Cognizance of an offence punishable under this section 
shall not be taken except upon complaint made by order of the 
Provincial Government or, with the previous sanction of the Prc- 
vincial Government, by the Board. 


Rules and Regulations, 


94, (r) The Provincial Government-may make rules to carry 
out the purposes of this Act. 


(2) In particular and without prejudice to the generality of the 
foregoing power, the Provincial Government may make rules— 

(a) to fix the date of, and to regulate the manner of, election of 
members under sub-section (7) of section 4 and the manner of ° 
election of Chairman under sub-section (2) of that section ; 

(4) to prescribe the , form of the register of registered practi- 
tioners to be maintained under this Act and the manner of keeping 
the same according to the provisions of this Act } 

(c) to prescribe the fees, if any, payable for attendance of meme 
bers and their travelling allowances under section 7 5. E 

(d) to fix the fee chargeable for thefentry-of additional qualifica- 4 
tions under subesection (2) of section I1} . Be 
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(e) to regulate the terms and conditions subject to which, the 
period for which, and the fees on payment of which, the name of a 
person may be entered in the register under section 12; 

(/) to regulate the conduct of and all matters connected with 
examinations under sub-section (3) of section 12 and to fix the fees 
to be paid for such examinations; and 

(g) to regulate the application of fees levied under this Act 
and of other moneys received by the Board for the purposes of this 
Act. | 

25. (z) In addition to the powers conferred by sections 8 and 
10 the Board may, subject to any rules made under section 24 and 
with the previous sanction of the Provincial Government, make 
regulations for carrying out the purposes of -this Act. 

(2) In particular and without prejudice to the generality of the 
foregoing power, such regulations may provide for all or any of the 
following matters, namely :— 

(a) the courses of study and the standard of examinations of 
persons for practice of dentistry or dental surgery ; 

(4) inspection of institutions included in or desirous of being 
included in the Schedule for purposes of section 20 ; and 

(c) the duties of the Registrar, officers and clerks and other 
servants of the Board. 

26. Allrules and regulations made under this Act shall be 
published in the Official Gazztte. i 


l 
Miscellaneous. 


27. All fees or other moneys received by the Beard under this 
Act shail be applied for the purposes of this Act in such manner as 
may be prescribed by the Provincial Government. 


THE SCHEDULE. 


| 
PERSONS WHO ARE ENTITLED TO HAVE THEIR NAMES ENTERED 


IN THE REGISTER OF REGISTERED PRACTITIONERS, 
(See sections 12 and 20,) 
L—Alndian List. 
I, 


1. Licentiates in Dental Surgery of the State Medical Faculty 
of Bengal and until the said Faculty commences to hold examina- 
tions for the purpose of granting such qualification, persons holding 
a licence, diploma or certificate in Dental Surgery “granted by the 
Calcutta Dental College and Hospital, 

2. Ggaduates and Licdntiates in Dental Surgery of any Univer- 
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sity or Dental Board established by an Act of the: Central Legisla- 


‘tureor of a Provincial Legislatura. 


3. Persons holding qualifications registrable under the Bengal: 
Medical Act, ro14, and possessing the additional qualification of 
having passed a special examination for the practice of dentistry or 
dental surgery to be held from time to time by the State Medicat 
Faculty of Bengal in accordance with the standard prescribed by the 
Board for the purpose of conferring such qualification: 


Proviced that such additional qualification will not be required 
in the case of persons who at the commencement of this.Act are 
bona fide engaged in the practice of dentistry or dental surgery 
either separately or in conjunction with the practice of medicine or 
surgery. 

f1.—Loreign List. 


1, Persons holding qualifications registrable under the British 


Dentists Acts, 1878 and roger. 


2. British Indian subjects holding foreign dental qualifications, 
wbich entitle them to practise in the country where the qualification 
was obtained: 


Provided that such qualifications are recognised by the Provin- 
cial Government after consultation with the Board. 


Notes s—Tbis Act has been passed for the registration dt the 
dental practitioners in Bengal, It provides for the creation of a 
Board, to be called “the Bengal Dental Board” similar to the 
Bengal Council of Medical Registration constituted under the 
Bengal Medical Act, VI of-rgr4. A Register of dental practitioners 
Shall be maintained under the Act which lays down the qualifica- 
tions of persons who are entitled to get their names so registered, 
Ifa person does not get his name _registered-within two-years-from 
the commencement of the Act, he shall not, except with the special 


sanction of the Provincial Government, hold any appointment as a ` 


dental surgeon in any Dispensary or Hospital which is supported 
partially or entirely by public or local funds. far 


— 
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